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CASES 

ARGUED   AND   DETERMINED 

IH  THE 

SUPREME  COURT  OP  LOUISIANA, 

Dl  THB 

EASTERN  DISTRICT,  AT  NEW  ORLEANS, 
MAY,  1846. 


PBBSEirT: 
Hon.  FRANCOIS  XAVIER  MARTIN. 
Hon.  HENRY  A.  BULLARD. 
How.  ALONZO  MORPHY. 
Hon.  EDWARD  SIMON. 
Hon.  RICE  GARLAND. 


Succession  of  James  Lawler — Charles  James  McKenna,  Ap- 
pellant. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
deZf  J« 

P.  ilfavriafi,  for  the  itiqpellant. 

LmngsUm  and  Duvigneaudf  contriL 

MoBPBr»  J.  Charles  J.  McKenna  has  appealed  from  a  judg- 
ment, dismissing  his  opposition  to  the  account  presented  by  the 
curator  of  the  succession  of  James  Lawler.  He  claimed  to  be 
a  creditor  of  the  deceased  for  die  sum  of  #1,521  25,  for  which  he 
had  brought  suit  against  the  estate  some  time  before,  alleging 
that,  for  money  loaned  and  advanced  to  Lawler,  at  different 
times,  the  latter  did,  on  the  2d  of  February,  1843,  make  and  sign 
a  promissory  note  to  his  order,  for  said  amount,  payable  six 
months  after  date*  in  presence  of  James  McHugh,  who  signed 
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it  as  an  attesting  witness.  He  farther  alleged,  that  this  note 
had  been  lost  or  destroyed,  and  was  not  in  his  possession,  nor 
under  his  control ;  that  he  never  disposed  of  or  transferred  the 
same,  and  that  it  was  justly  due  and  owing  to  him,  but  that  he 
did  not  know  what  had  become  of  said  note,  could  not  produce 
it,  and  that  he  therefore  annexed  to  his  petition  a  true  copy  of 
the  same.  To  prove  the  existence  and  loss  of  the  note,  the  at- 
testing witness,  James  McHugb,  wa^  examined.  He  states,  in 
substance,  that  he  was  McKenna's  book-keeper,  and  transacted 
his  business;  that  McKenna  was  a  shoemaker,  and  kept  a  boot 
and  shoe  store,  which  was  destroyed  by  fire  on  the  18th  of 
March,  1643,  between  two  and  three  o'clock  in  the  morning ; 
that  on  the  2d  of  February,  1843,  he  lent  to  Lawler  <(20O, 
which  being  added  to  several  other  small  notes  the  deceased 
owed  him,  made  up  the  $1,521  25,  for  which  a  note  was  drawn 
by  Lawler,  which  the  witness  was  requested  to  agn  as  a  wit- 
ness ;  that  the  papers  of  McKenna,  among  which  was  the  note 
sued  on,  were  in  a  small  box,  which,  he  thinks,  was  not  saved ; 
that  he  saw  the  box  the  night  before  the  fire,  in  the  store  of  the 
opponent ;  that  the  box  containing  the  papers  was  on  the  side 
of  the  store  which  was  consumed  by  the  fire  before  it  could  be 
extinguished ;  that  the  books  and  some  boots,  shoes,  and  furni- 
ture were  saved ;  that  the  box  may  have  been  taken  away,  but 
that  he  has  not  seen  it  since  the  night  of  the  fire,  &c.  Patrick 
Gallagher  testified)  that  about  the  end  of  January,  or  beginning 
of  February,  1848,  he  saw  the  deceased  and  MeKenna  incon- 
vensation,  at  the  store  of  the  latter;  that  he  saw  McKenna  put 
on  the  counter  some  money  (silver  and  bank  notes),  to  the 
amount  of  about  one  hundred  dollars ;  that  Lawler  took  the 
money  and  immediately  executed  a  note,  and  called  upon  James 
McHugh  to  sign  it  as  a  witness,  which  McHugh  did;  that  Mc- 
Kenna and  Lawler  having  then  left  the  store  together,  McHugh 
showed  the  note  to  a  friend  of  witness',  who  was  present,  named 
OKimanSy  telling  him,  "  here  is  a  note  of  pretty  good  amount  f* 
that  witness  then  looked  at  it,  and  saw  that  it  was  a  note  for 
fifteen  hundred  dollars,  or  something  over  that  amount,  &c. 
Another  witness,  Owen  Keman^  who  from  his  name  would  ap- 
pear to  be  the  person  alluded  to  by  the  preceding  witness,  states^ 
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tiiat  at  the  end  of  January,  or  beginning  of  February,  1843,  he 
saw  Lawler  and  McKenna  in  the  store  of  the  latter,  counting 
money  on  the  counter — about  920  in  paper  and  silver ;  that  he 
did  not  see  Lawler  take  the  money,  and  does  not  know  for  what 
purpose  it  was  placed  upon  the  counter ;  and  that  he  after- 
wards saw  McKenna  and  Lawler  go  oat  of  the  store  together. 
This  witness  does  not  state  that  any  note  was  shown  to  him  by 
McHugh,  nor  does  the  latter  mention  this  circumstance  in  the 
.very  long  and  detailed  account  which  he  gave  of  all  that  passed 
in  relation  to  the  execution  of  the  note,  and  its  subsequent  loss 
or  destruction  by  fire.  Smith,  another  witness,  testified,  that 
he  saw  Lawler  sometimes  in  McKenna's  store,  and  that  he  un- 
derstood from  the  deceased  that  he  had  had  some  dealings  with 
him ;  that,  at  the  time  he  kept  his  store,  McKenna  had  lent 
«ome  money  to  witness,  and  then  had  the  means  of  doing  it, 
&c.  The  judge  of  the  Court  of  Probates  appears  to  have  to- 
tally disbelieved  these  witnesses  for  the  opponent,  so  far  at 
least  as  they  testified  to  the  execution  of  the  note  sued  on.  The 
evidence  renders  it  extremely  probable,  if  not  certain,  that  Mc- 
Kenna, by  himself,  or  his  clerk  McHugh,  did  set  fire  to  the  store 
in  which  the  note  sued  on  is  said  to  have  been  on  the  night  of 
the  fire.  Several  respectable  witnesses  say,  that  they  would 
not  believe  McHugh  on  his  oath,  as,  in  their  opinion,  he  perjured 
himself  in  the  criminal  court  after  a  prosecution  for  arson 
against  him  was  dropped,  and  he  was  permitted  to  become  a  wit- 
ness for  Charles  McKenna,  who  was  accused  of  the  same  crime, 
and  who  was  afterwards  tried  in  that  court.  The  day  after  the 
fire,  McKenna  was  arrested  in  the  office  of  the  Western  Marine 
and  Fire  Insurance  Company,  where  he  had  procured  an  insu- 
rance on  his  store.  He  there  enumerated  the  losses  he  had  sustain- 
ed in  consequence  of  the  fire,  and  of  a  robbery  which  he  said  had 
been  committed,  and  made  no  mention  of  this  promissory  note, 
which  exceeded  the  value  of  his  store,  on  which  he  had  taken  out 
a  policy  for  (1200,  which  he  never  claimed  of  the  underwriters. 
It  is  not  shown  that,  at  the  time  of  the  fire,  or  before  the  institu- 
tion of  his  suit,  many  months  alter,  McKenna  ever  communica- 
ted to  any  one  the  loss  of  this  note^  or  ever  claimed  its  amount 
of  Lawler  in  his  life  time ;  and  he  gave  notice  of  its  loss  in  the 
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newspapers  only  about  eighteen  months  after  it  is  said  to  have 
occurred,  and  i^er  he  had  bec<Hne  aware,  by  the  curator's  an- 
swer to  his  demand,  that  such  an  advertisement  was  necessary 
to  enable  him  to  recover.  The  books  of  the  opponent,  which 
were  saved  uniiyured  by  the  fire,  were  not  produced  as  they 
mjight  have  been,  to  show  that  McKenna's  book-keeper,  and  his 
principal  witness,  had  made,  at  the  time,  entries  of  the  loans  of 
money  to  the  deceased,  and  of  the  note  he  is  said  to  have  given 
in  payment  of  such  loans.  The  evidence,  moreover,  renders  it 
improbable  that  the  opponent  had  the  means  of  lending  such  a 
large  amount  as  that  which  he  now  claims.  Under  these,  and 
other  suspicious  circumstances  disclosed  by  the  record,  and  the 
contradictory  statements  made  by  the  opponent's  own  witnesses, 
we  cannot  say  that  the  judge  below  was  wrong  in  coming  to 
the  conclusion,  that  the  note  sued  on,  and  pretended  to  have  been 
lost,  never  had  any  existence. 

Judgment  affirmed. 


Thomas  Duflessis  v.  His  Gseditobs,  and  the  GREDrroBs  of  Tqomas 
AND  James  Duflessis. 

Ploperty  surrendered  by  an  inaolyent,  subject  to  a  mortgage,  having  been  sold  by  his 
syndic,  was  purchased  by  the  mortgage  creditor,  and  the  price  retained  in  satisfac- 
tion of  his  claim.  Bond  was  given  by  the  creditor,  with  security,  for  any  amount 
which  he  might  nltimately  have  to  contribute  towards  the  payment  of  the  privileged 
expenses  of  the  estate ;  bat  no  mortgage  was  reserved  on  the  syndic's  sale»  nor  was 
it  recorded  in  the  office  of  the  Recorder  of  Mortgages.  The  property  was  after- 
wards sold  by  the  purchaser  to  a  third  person,  to  whom  a  certificate  was  delivered 
from  the  Recorder  of  Mortgages,  showing  that  the  property  was  clear  of  incum- 
brance. On  a  rule  on  the  second  purchaser,  to  show  cause  why  the  property  in 
his  hands  should  not  be  sold  to  satisfy  the  contribution  due  by  his  vendor,  the  mort- 
gage creditor,  for  the  privileged  expenses  of  the  estate  s  Hdd^  that  the  deftodaiit  in 
the  rule  not  being  aware  that  his  vendor  was  bound  to  pay  any  part  of  the  priee  of 
the  property  as  a  contribution  for  privilegnd  expenses,  and  neither  the  act  of  sale  nor 
the  procds-verhal  of  the  adjudication  having  been  recorded,  and  no  mortgage  or 
privilege  reserved  by  the  syndic,  he  could  be  made  liable  only  in  case  of  having  ex- 
pressly assumed  the  payment  of  the  contribntlun.  Role  discharged.  C.  C.  S938, 
3314,3317. 
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Ajppbal  from  the  Parish  Court  of  New  OrleanSy  MaurianfJ* 
BuisMmt  for  the  appellant 
JL  /nam,  for  the  defendant  in  the  rule. 
SiMOH,  J.    The  syndic  of  the  insolvent  estate  of  Thomfis  and 
James  Duplessui  is  appellant  from  a  judgment  discharging  a  rule 
by  him  obtained  on  Fergus  6ardere»  a  third  possessor  of  certain 
property  foroMrly  belonging  to  the  said  insolvent  estate,  bat 
which  was  sold  at  public  auction  and  abjudicated  to  W.  F.  C. 
Duplessis,  to  show  cause  why  the  said  property  should  not  be 
seized  and  sold  to  satisfy  &  claim  of  the  said  syndic,  amounting  to 
#1,359  Vd,  due  by  the  said  W.  F.  C.  Duplessis  as  a  contributiou 
to  the  legal  and  privileged  expenses  and  charges  of  the  estate^ 
to  be  paid  out  of  the  proceeds  of  the  sale  of  the  property  as  be» 
ing  subject  to  a  privilege  (or  the  payment  of  the  said  sum. 

It  appears  from  the  record  that  William  F.  C.  Duplessis,  who 
was  theiholder  of  notes  bearing  a  first  mortgage  on  certain  real 
property  surrendered  by  the  insolvents  to  their  creditors,  became 
the  purchaser  thereof  at  the  sale  made  by  the  syndic.  He  did 
not  pay  the  price,  but  retained  it  in  his  hands ;  and  as  it  had 
been  anticipated  that  the  proceeds  of  the  property  sold  would 
be  subject  to  a  contribution  for  the  privileged  expenses  of  the 
estate,  the  purchaser  gave  to  the  syndic  an  obligation,  in  solido 
with  S.  Blossman  as  his  surety,  to  secure  the  payment  of  the 
amount  which  he  might  ultimately  have  to  contribute.  The 
sale  to  W.  F.  C.  Duplessis  loas  not  recorded  in  the  office  of  the 
Recorder  of  Mortgages,  and  no  lien  or  mortgage  was  reserved  in 
the  syndic's  sale  to  Duplessis. 

In  the  mean  time,  the  property  was  sold  by  Duplessis  to  Fran- 
cis Garddre,  and  the  Recorder  of  Mortgages  delivered^  for  the 
purposes  of  the  solera  clear  certificate  of  mortgages;  and  on  the 
5th  of  May,  1840,  Francis  Gardere  sold  the  same  property  to 
Fergus  Gardere,  the  defendant  in  the  rule. 

On  the  7th  of  March,  1842,  the  syndic  filed  his  account  or 
tableau  of  distribution,  in  which  he  charged  the  property  pur- 
chased by  Duplessis  with  a  contribution  for  the  legal  and  privi- 
leged charges  and  expenses,  cunountingto  •1,850  75,  and  the 
tableau  was  duly  homologated.  Neither  Duplessis  nor  his  surety 
having  paid  the  amount,  a  rule  was  taken  upon  them  by  the  syn- 
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die,  and  a  judgment  was  rendered  against  them,  in  aolido^  for 
the  said  sum,  being  the  amount  whieh,  according  to  the  tableau 
of  distribution,  the  said  Duplessis  is  bound  to  contribute.  In  De- 
cember, 1842,  ^fi.fa.  was  issued  against  Duplessis  and  Blass- 
man,  which  was  returned  as  stayed  by  order  of  the  plaintiff's 
counsel ;  and  on  the  8d  of  March,  1843,  an  alias  fi.  fa.  having 
also  been  issued,  the  same  was  returned  by  order  of  plaintiff's 
attorney,  as  having  expired  before  it  could  be  executed ;  where- 
upon, a  third  writ  of  fi.  fa.  having  been  issued,  which  was  levi- 
ed on  the  property  in  the  hands  of  the  present  defendant,  and 
discontinued  by  order  of  the  Parish  Court,  as  appears  by  the 
sheriff's  return,  the  rule  under  consideration  was  moved  for  and 
obtained. 

We  think  the  rule  was  correctly  discharged.  It  is  not  pre- 
tended that  the  third  possessor  of  the  property  purchased  by 
Duplessis  was  aware  that  the  latter  was  bound  to  pay  a  part  of 
the  price  thereof,  as  a  contribution  to  the  amount  necessary  to 
pay  the  legal  and  privileged  charges,  and  that  a  mortgage  and 
privilege  still  existed  on  the  said  property  to  secure  the  payment 
of  such  contribution;  Neither  the  act  of  sale,  nor  the  proceS' 
verbal  of  adjudication  were  recorded  in  the  mortgage  office ; 
no  lien,  mortgage,  or  privilege  was  reserved  by  the  syndic,  who 
had  permitted  the  purchaser  to  retain  the  price,  so  as  to  apply 
the  funds  to  the  extinguishment  or  satisfaction  of  the  mortgage 
notes  which  he  held  against  the  insolvents ;  and  unless  the  ap- 
pellee had  expressly  assumed  the  payment  of  the  contribution, 
we  cannot  see  any  reason  why  he  should  be  made  liable  for  its 
amount. 

Our  Civil  Code,  art.  3238,  provides,  that  the  '•  vendor  of  an  im- 
movable only  preserves  his  privilege  on  the  object  sold,  when 
he  has  caused  to  be  duly  recorded,  at  the  office  of  the  Recorder 
of  Mortgages,  his  act  of  sale,  whatever  may  be  the  anumnt  due  to 
him  on  the  sale";  and  arts.  3314  and  3317  require  that  all  mort- 
gages should  be  recorded,  and  provide  that  such  mortgages  are 
only  allowed  to  prejudice  third  persons,  when  they  have  been 
publicly  inscribed  on  records  kept  for  that  purpose.  Here,  when 
Duplessis  sold  to  Francois  Gardere,  the  appellee's  vendor,  who 
paid  him  the  fuH  price  of  the  property,  the  Recorder  of  Mortga- 
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ges  gave^a  clear  certificate  of  mortgages,  because  none  existed 
upon  his  books,  as  none  had  ever  been  reoorded ;  and  it  is  per* 
feotly  clear  that  the  failure  of  |  the  appellant  to  preserve  his 
mortgage  and  privilege  in  the  manner  directed  by  law,  must 
have  the  consequence  of  disabling  him  from  exercising  them  on 
the  property  in  the^hands  of  innocent  purchasers  who  are  not 
personally  liable  for  the  debt. 

Judgment  affirmed. 


Thomas  H.  Young  v,  Charles  Patterson. 

Ailer  a  judgment  by  deftvlt,  no  dilatory  plea  can  be  received. 

In  an  action  against  the  endorser  of  a  note,  the  signature  of  the  maker  need  not  be 
proyed. 

In  an  action  against  the  endorser  of  a  note,  the  notary  who  had  protested  it,  certified, 
that  he  had  left  notices  of  the  protest  at  the  counting-house  of  defendant,  in  a  letter 
addressed  to  him,  handed  to  a  clerk  of  competent  age,  there  employed.  A  witne« 
introduced  by  defendant  swore,  that  he  was  the  only  clerk  of  the  latter  at  the  ma- 
turity of  the  note,  and  that  he  never  received  any  notice  of  protest.  Per  Curiam: 
This  does  not  destroy  the  effect  of  the  notary's  certiffcate.  The  notice  was  en- 
closed in  a  letter,  which  it  must  be  presumed  was  sealed,  and  the  witness  thus  pre- 
vented from  knowing  its  contents. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

ParkhiU,  for'the  plaintifT,  cited  Manadue  v.  Kitchen  and  others, 
3  Robinson,  261. 

Schmidt  axidJRoselius,  for  the  appellant. 

Martin,  J.  The  defendant  is  appellant  from  a  jndgment 
against  him,  as  endorser*of  two  promissory  notes.  He  resisted 
the  claim  on  the  ground,  that  he  was  not  legally  cited  ;  that  no 
protest  is  annexed  to  the  petition ;  that  he  has  a  right  to  oyer  of 
the  protests,  and  is  not  bound  to  answer  until  oyer  be  given ; 
that,  at  the  maturity  of  the  notes,  they  were  the  property  of  the 
Merchants'  Bank,  which  does  not  appear  to  have  legally  trans- 
fered  its  right  thereto ;  that  there  was  no  legal  protest,  or  no- 
tice ;  that  he  was  discharged  by  the  plaintiff,  having  given  time 
to  the  maker ;  that  the  Merchants'  Bank  is  an  insolvent  corpora- 
tion, which  cannot  recover  without  the  intervention  of  the  com- 
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missioners  appointed  for  the  lii^mclation  of  its  affairs ;  and  thai 
the  plaintiff  is  merely  a  nominal  one,  and  a  man  of  straw. 

The  plaintiff  filed  an  amended  petition,  stating  his  christian 
name  at  fhll  length,  the  initials  of  which  only  preceded  his  sur* 
name  in  the  petition ;  and  that  the  notes  are  specially  endcnrsed 
by  John  Bellow,  junior,  and  J.  H*  Young,  cashier. 

The  sheriff  returned  on  the  back  of  the  citation,  that  he  served 
it  on  the  defendant  in  person.  The  title  of  the  suit  in  the  cita- 
tion is,  *^  J.  H.  Young  v.  C  Patterson.**  The  amended  petition 
gives  us  the  christian  name  of  ths  plaintiff  at  full  length.  John 
Bellow,  called  by  the  defendant,  deposed  that  he  drew  the  notes 
sued  on,  and  made  some  payments,  as  they  became  due ;  he 
thinks  Copland  told  him  the  notes  belonged  to  the  agency  of  the 
Bank  of  the  United  States  at  New  York.  Copland  acted  as  as- 
sistant cashier  of  the  Merchants'  Bank  at  New  Orleans,  and 
said  the  notes  were  sent  to  him  for  collection.  Copland  said  he 
would  receive  notes  of  the  Bank  of  the  United  States  in  pay- 
ment; and,  being  asked  whether  he  could  give  an  extension  of 
time,  said  he  must  write  to  New  York  for  orders,  and  that  he 
was  directed  to  send  the  notes  back,  if  they  were  not  paid. 

Copland,  a  witness  of  the  defandant,  deposed,  that  he  was 
cashier  of  the  Merchants'  Bank  at  the  maturity  of  the  notes,  and 
that  the  latter  was  the  agent  of  the  Bank  of  the  United  States* 
Yotmg  was  cashier  of  the  Bank  of  the  United  States  at  New 
York,  and  sent  the  notes  to  Copland  for  collection.  After  pro- 
test, they  were  sent  back  to  New  York,  and  they  were  returned 
to  him  for  collection  from  defendant,  with  whom  he  made  ar- 
rangements to  pay  them  by  instalments ;  after  which,  partial 
payments  were  received.  No  arrangement  was  made  with  the 
maker  of  the  notes  to  give  him  time. 

The  defendant  stated  in  the  same  instrument,  what  he  urges 
as  exceptions,  and  in  his  plea  to  the  merits.  A  new  citation 
was  served  on  him  after  the  amendment  of  the  petition.  The 
protest  of  the  notes  are  on  file.  The  document  which  contains 
the  defendant's  exception  and  answer,  was  filed  after  a  judg- 
ment by  default  had  been  taken,  which  precluded  him  from  a 
resort  to  a  dilitory  plea.  The  first  judge  expressed  his  opinion 
that  the  amended  petition  had  supplied  the  exigencies  of  the  ex- 
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ceptions.  It  does  not  appear  to  us  that  he  erred  in  giving  judg- 
ment for  the  plaintiff.  The  defendant  did  not  deny  his  signa* 
tare.  That  of  the  maker  of  a  note  which  he  had  endorsed,  need 
not  have  been  proven.  Nothing  shows  that  the  Merchants' 
Bank  had  any  interest  in  the  notes ;  that  of  the  Bank  of  the 
United  States  had  been  transferred  by  their  cashier  in  New 
York  to  Copland,  who  had  endorsed  them  to  the  present  plain- 
tiff. 

The  notary  has  certified  that  he  left  notices  of  the  protest  of 
the  note  at  the  coonting-hoose  of  the  defendant,  in  a  letter  ad- 
dressed to  him,  handed  to  a  clerk  of  competent  age,  there 
employed.  The  defendant  introduced  a  witness  who  has  sworn 
that  he  was  the  only  clerk  of  the  defendant  at  the  matu- 
rity of  the  note,  and  that  he  never  received  any  notice  of  pro- 
test. This  does  not  destroy  the  effect  of  the  notarjr's  certificate* 
The  notice  was  enclosed  in  a  letter,  which  we  must  presume  to 
have  been  sealed,  whereby  the  witness  was  prevented  from 
knowing  its  contents.  There  is  no  evidence  of  any  extension  of 
the  time  of  payment  to  the  makers. 

Judgment  affirmed. 


Hbnrt  Czarnowski  v.  Julius  Cza&kowski. 

NofTition  will  not  be  preramed.    The  intention  to  make  a  novation  moat  dearly 
result  firom  the  tenna  of  the  agrreement    C.  C.  2186. 

Afpeal  from  the  Parish  Court  of  New  Orleans,  Mauriaru  J. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  dis- 
solving partially  the  injunction  which  he  had  obtained  against 
an  order  of  seizure  and  sale  sued  out  by  the  defendant,  who  was 
the  holder  of  a  twelve-months-  bond  of  the  plaintiff's.  The 
claim  was  resisted  on  the  ground  that  the  bond  was  paid,  the 
plaintiff  having  given  therefor  two  notes,  one  for  8220,  and  the 
other  for  $462,  the  first  of  which  was  actually  paid  to  the  de- 
fendant. The  plaintiff  contended  that  the  notes  had  been  re« 
ceived  in  absolute  discharge  of  his  bond ;  in  other  words,  that 
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the  debt,  of  which  it  was  the  evidencey  was  novated  by  that 
which  resulted  from  the  notes.  It  does  not  appear  to  us  that  the 
judge  erred,  in  dissolving  the  injunction  for  the  balance  of  the 
sum  for  which  the  order  of  seizure  and  sale  had  been  obtained, 
after  deducting  the  amount  actually  received  by  the  defendant 
from  the  maker  of  the  first  note,  as  the  plaintiff*  failed  in  his  at- 
tempt to  show  that  the  defendant  had  consented  to  novate  the 
debt,  novation  not  being  presumed,  but  being  required  by  law 
clearly  to  result  from  the  terms  of  the  agreement.    C.  C.  2186. 

We,  nevertheless,  think  that  the  interest  of  the  plaintiff*  ought 
to  have  been  protected,  by  the  defendant  being  required  to  re- 
turn, or  deposit  with  the  clerk  of  the  coprt  for  the  plaintiff*,  the 
note  of  (462  in  his  hands. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment be  affirmed,  with  costs ;  but  that  the  appellee  shall  not  be 
allowed  to  take  out  an  execution  until  he  shall  have  either  de- 
livered the  note  aforesaid  to  the  plaintiff*,  or  deposited  it  for  his 
benefit  with  the  clerk  of  the  court  below. 

Jennings,  for  the  appellant 

DdamgnCf  for  the  defendant. 


Jean  Cazeau  v.  Mabcel  Facet. 

Where,  in  an  action  for  the  settlement  of  partnerihip  acooonte,  the  defendant,  m 
whose  hands  the  books,  accounts,  and  evidences  of  debts  due  to  the  firm  remained 
at  the  time  of  its  dissolution,  is  proved  to  have  admitted  that  there  were  outstanding 
debts  due  to  the  partnership  to  a  certain  amount,  and  he  states  in  his  answer  that  he 
will  file  a  list  of  them,  but  omits  to  do  so,  and  shows  no  diligence  in  collecting 
them,  judgment  will  be  given  against  him  for  a  sum  equal  to  the  plaintiff's  share  in 
the  debts  due  to  the  partnenhip  at  the  time  of  its  dissolution. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan^ 
OUf  J. 

Barthe^  Murray  and  Castera,  for  the  plaintiff*. 

Grivot  and  OaiennU,  for  the  appellant. 

MoBPHY,  J.  This  is  an  action  brought  for  a  partition  and  set- 
tlement of  accounts  between  the  parties,  who  had  formed  a 
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partnership,  and  worked  together  as  butchers,  during  a  space 
of  eight  or  ten  months*    The  pleadings,  which  are  long  and 
prolix  on  both  sides,  set  forth  matters  which  have  not  been  sup- 
ported by  any  evidence  whatever  on  the  trial.     After  hearing  a 
number  of  witnesses,  the  judge  below  was  of  opinion  that,  al- 
though the  profits  of  the  business  of  the  partnership  must  have 
been  considerable,  he  had  no  evidence  before  him  that  those 
profits  had  been  all  received  by  the  defendant,  as  alleged.     He 
accordingly  gave  judgment  in  favor  of  the  plaintiflT  only  for 
$100,  a  balance  shovm  to  be  due  to  him  on  a  loan  he  had  made 
to  the  defendant  before  they  went  into  partnership  ;    and  for 
♦3(iO,  being  one  half  of  the  sums  due  to  the  partnership  at  the 
time  of  its  dissolution.    Prom  this  judgment,  the  defendant  ap- 
pealed.   His  counsel  urge  that  there  is  error  in  the  judgment 
which  should  have  been  in  the  alternative,  condemning  the  de- 
fendant either  to  deliver  to  the  plaintiflT  one  half  of  the  accounts 
for  the  outstanding  debts,  or,  in  default  thereof,  to  pay  him  their 
amount.    Under  the  circumstances  of  this  case,  we  do  not  think 
that  the  judge  erred.  The  books,  accounts,  and  evidences  of  debts 
belonging  to  the  partnership  remained,  at  its  dissolution,  in  the 
possession  of  the  defendant,  who  admitted,  in  his  answer^  that 
there  were  outstanding  debts,  and  announced  that  he  would  file 
a  list  of  them  a  few  days  after.    This  list  he  never  furnished,  nor 
did  he,  on  the  trial  of  the  case,  give  any  account  whatever  of 
these  outstanding  credits,  which  he  admitted  to  several  wit- 
nesses amounted  to  $700.     If  he  has  used  no  diligence  to  col-» 
lect  these  debts,  and  they  have  become  wholly,  or,  in  part,  pre-* 
scribed,  or  worthless,  he  cannot  now  be  permitted  to  discharge 
his  responsibility  for  this  sum  to  the  plaintiff,  by  rendering  one 
half  of  it  in  valueless  accounts,  when  he  may  have  received 
the  other  half;  for  it  has  not  been  shown  that  there  existed  any 
difficulty  in  the  way  of  his  collecting  said  debts,  or  at  least  a 
portion  of  the  same. 


a 
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Ex  Parte  Ichabod  Goodwin  and  another.  Owners  of  the  ship 

Glendower, 

Where  the  amoant  sued  for  by  the  plaintiff  is  under  three  hundred  dollan,  but  that 
claimed  by  defendant  in  reconvention  exceeds  that  sum,  the  reconventional  demand 
will  alone  bo  considered  on  appeal. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
an^ J. 

Martin,  J.  The  plaintiffs  on  an  allegation  that  a  quantity  of 
curb-stone,  imported  in  their  ship,  was  abandoned  by  the  con- 
signee, obtained  a  provisional  seizure,  as  a  preliminary  proceed- 
ing to  a  sale  of  it  for  the  payment  of  the  freight.  The  con- 
signee, Geraghty,  filed  an  exception  to  the  suit,  denying  that  the 
curb-stone  had  beed  abandoned,  and  contesting  the  legality  of 
proceeding  against  it ;  and,  in  case  the  action  should  be  sustain- 
ed, he  claimed  in  reconvention  damages  on  account  of  the  stone 
having,  through  the  neglect  of  the  master  and  sailors,  been  con- 
siderably injured,  by  being  smeared  with  tar.  The  court  gave 
judgment  for  the  plaintiffs,  allowing  to  Geraghty  fifty  dollars  on 
his  plea  in  reconvention.    The  latter  appealed. 

The  first  judge  did  not  act  on  the  exception,  that  is  to  say,  he 
did  not  express  any  opinion  thereon.  We  do  not  consider  the 
plaintiff's  demand,  nor  the  exception  thereto  as  proper  objects 
for  our  consideration,  as  the  matter  in  dispute  then  wets  under 
three  hundred  dollars.  The  claim  in  reconvention  being  for 
four  hundred  dollars,  is  the  only  part  of  the  case  on  which  our 
jurisdiction  can  attach.  Our  attention  is,  therefore,  confined  to 
the  enquiry,  whether  the  first  judge  erred  in  limiting  the  claim 
in  reconvention  to  fifty  dollars.  He  considered  that  the  testi- 
mony was  contradictory,  and  thought  that  a  deduction  of  fifty 
dollars  on  the  amount  of  the  freight  would  be  just,  there  being 
some  evidence  that  the  defendant  had  offered  to  pay  the  freight, 
if  that  sum  was  deducted.  We  have  carefully  examined  the 
evidence,  and  it  appears  to  us  too  vague  to  lead  us  to  a  different 
conclusion. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judg- 
ment, so  far  as  it  allows  fifty  dollars  on  the  plea  of  reconvene 
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tion,  be  ai&rmed,  and  that  the  appellant  pay  the  costs  of  the  ap- 
peal. 

WirUkropi  for  the  petitioners. 

Lockett  and  MicoUy  for  the  appellant* 


James  S.  McFarlane  v.  Richard  Richardsok. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

MoRPHT,  J.  The  petitioner  having  paid  •  1 , 1 1 4,  on  a  judgment 
obtained  by  S.  6.  Blanchard  against  James  Vance,  as  princi- 
pal, and  against  himself  as  security,  was  subrogated  by  the  judg- 
ment creditor  to  all  his  rights  against  Vance  under  the  judg- 
ment. He  now  brings  the  present  hypothecary  action,  alleg- 
ing that,  on  the  8th  of  June,  1838,  James  Vance  sold  to  Mary 
Conollin,  a  negro  woman  named  Estelle,  or  Biddy,  and  her  two 
children,  which  slaves  he  had  purchased  of  John  D.  Bein,  on  the 
i8th  of  May,  1836 ;  that  these  slaves  were  seized  in  the  hands 
of  Mary  Conollin,  and  sold  by  the  sheriff  of  the  Commercial 
Court  to  satisfy  a  judgment  against  her  in  favor  of  Richard 
Richardson  and  others,  assignees  of  S.  T.  Hobson  &  Co.,  and 
were  bought  of  Richard  Richardson  for  81,300;  that  the  said 
slave  Estelle,  or  Biddy,  and  her  four  children  are  in  the  pos- 
session of  the  defendant,  and  are  subject  to  his  judicial  mort- 
gage for  411,114.  The  answer,  after  a  general  denial,  avers 
that  the  defendant  is  the  owner  and  possessor  of  a  certain  mu- 
latress  named  Biddy,  or  Kitty,  about  thirty-seven  years  of  age, 
with  her  two  children,  Thomas,  a  mulatto  boy  five  years  old,  and 
Joe,  a  mulatto  aged  three  years,  but  that  he  is  not  the  owner  or 
possessor  of  any  such  slaves  as  are  described  in  the  plaintiff's 
petition ;  that  the  slaves  in  his  possession  were  bought  by  de« 
fendant,  at  a  sheriff's  sale  made  in  the  suit  of  The  Assignees  of 
Hobson  4*  Co.  v.  Mary  Condhn ;  that  they  had  been  purchased 
on  the  17th  of  December,  1833,  from  the  succession  of  Pierre 
Remain,  by  John  D.  Bein,  acting  for  and  in  behalf  of  Mary  Co- 
nollin ;  that  the  defendant  prior  to  purchasing  said  slaves  was 
informed,  that  although  bought  in  the  name  of  J.  D.  Bein,  they 
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were  really  purchased  and  paid  for  by  said  Mary  ConoUiiiy 
whose  property  they  continued  to  be  up  to  the  time  they  were 
seized  in  said  suit ;  that  said  slaves  never  did  belong  to  James 
Vance,  and  never  were  subject  to  plaintiff's  judicial  mortgage, 
which  is  not  admitted,  but  on  the  contrary,  is  specially  denied. 
The  answer  further  avers  that,  even  if  an  apparent  title  to  the 
slaves  in  the  defendant's  possession  ever  existed  in  said  James 
Vance,  no  real  title  was  ever  vested  in  him,  he  being  the 
owner,  if' at  all,  merely  as  agent  for  said  Mary  Gonollin ;  that 
this  fact  was  well  known  to  the  plaintiff,  who  never  pretended 
to  any  right  or  claim  to  said  slaves  under  his  judicial  mortgage, 
till  defendant  was  obliged  to  have  them  sold  in  order  to  enforce 
the  payment  of  a  just  debt ;  that  thereupon  the  said  Vance,  who 
acts  for  Mary  Conollin,  and  represents  her  in  all  her  business, 
prevailed  upon  the  plaintiff  to  institute  the  present  action,  which 
is  brought  not  for  his  (the  plaintiff's)  advantage,  but  for  the 
benefit  of  Mary  Conollin  and  James  Vance,  who  have  a  com- 
mon interest,  plaintiff  having  some  private  agreement  or  un- 
derstanding whereby  if  this  suit  is  successful,  its  fruits  will  be 
received  by  the  said  Mary  Conollin.  The  answer  concludes  by 
praying  for  a  judgment,  in  solido,  against  Vance  and  Mary  Co- 
nollin, for  the  amount  of  the  plaintiff's  claim,  in  case  the  defend- 
Unt  is  condemned  to  pay  it  or  to  deliver  up  the  slaves  in  his  pos- 
session. Vance  denied  his  liability,  and  pleaded  the  general 
issue.  Mary  Conollin  made  no  answer.  The  court  below  be- 
ing of  opinion  that  the  plaintiff  had  not  clearly  identified  the 
slaves  in  the  defendant's  possession,  as  being  those  which  were 
owned  by  Vance,  gave  judgment  for  the  defendant.  In  the 
sale  of  the  8th  of  June,  1838,  the  slaves  sold  by  James  Vance  to 
Mary  Conollin,  are  described  as  **  Estelle,  a  negro  womauj  aged 
about  twenty-eight  years,  and  her  two  children,  Louisa,  aged 
about  eight  years,  and  a  male  infant  aged  about  nine  months ; 
the  two  former  having  been  purchased  of  John  D.  Bein,  on  the 
18th  of  May,  1836,  and  the  latter  being  born  since  said  pur- 
chstse."  In  the  advertisement  of  the  sheriff's  sale  of  slaves  to 
be  made  on  the  20th  of  September,  1842,  by  virtue  of  ^  fieri  fa- 
cias in  the  suit  of  Richardsan  4*  Co,  v.  Mary  Conollin,  they  are 
described  as,    "  the  mulatress  Biddy,  about  twenty-seven  years 
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old,  with  her  four  children,  Louisa^  qnarteronne  girl,  ten  years 
old;  Thomas,  mulatto  boy,  five  years  old ;  Joe,  ditto,  three  years ; 
and  Mary,  an  infant  girl,  twenty  months,  &c."  From  a  certifi- 
cate of  the  Recorder  of  Conveyances,  it  appears  that  "on  the  18th 
of  May,  1836,  John  D.  Bein  sold  to  Vance,  Estelle,  a  negro  wo- 
man aged  about  twenty-six  years,  and  her  two  children,  Louisa^ 
aged  about  six  years,  and  Rosina,  aged  about  one  year."  This 
certificate  does  not  state  from  whom  J.  D.  Bein  purchased  thes^ 
slaves,  a  circumstance  which  would  no  doubt  have  appeared 
from  the  notarial  act  of  sale,  had  it  been  given  in  evidence. 
From  a  sale  produced  by  the  defendant,  dated  the  17th  of  De- 
cember, 1833,  John  D.  Bein  appears  to  have  purchased  from  the 
succession  of  Pierre  Remain  "  a  mulatress,  named  Biddy,  or  Kit- 
ty, alias  Estelle,  aged  twenty-seven  years."  It  is  recited  in  the 
act  that  this  slave  had  a  child,  who  was  not  sold  with  her,  being 
a  statu-ltber. 

By  a  comparison  of  these  several  acts  of  sale,  and  by  coup- 
ling them  with  the  statements  and  partial  admissions  of  the  de- 
fendant's answer,  the  appellant  has  rendered  it  very  probable, 
notwithstanding  the  numerous  discrepancies  in  the  names,  ages, 
color,  &c.,  of  the  slaves  mentioned  in  these  acts,  that  the  negro 
woman  Estelle,  purchased  from  J.  D.  Bein  by  Vance,  and  by 
him  sold  to  Mary  Conollin,  is  the  same  slave  that  was  purchased 
by  John  D.  Bein,  in  1833,  of  the  estate  of  Remain,  and  who  was 
seized  at  the  suit  of  the  defendant  in  the  possession  of  Mary 
Conollin,  in  1842.  This  probability  is,  however,  somewhat 
lessened  by  a  certificate  found  in  the  record,  in  which  the  Re- 
corder of  Conveyances  declares  that,  from  the  books  in  his  of- 
fice, John  D.  Bein  does  not  appear  to  have  alienated  the  mula- 
tress slave  he  purchased  from  the  estate  of  Remain.  After  the 
judgment  was  rendered  below,  the  plaintiff*  moved  for  a  new 
trial,  and  supported  it  by  an  affidavit,  that  he  had  since  discov- 
ered testimony  to  prove  that  the  slaves  on  whom  he  seeks  to  en- 
force his  mortgage,  are  the  same  that  were  conveyed  by  the  es- 
tate of  Pierre  Remain  to  John  D.  Bein,  by  J.  D.  Bein  to  Vance, 
by  Vance  to  Mary  Conollin,  and  by  Mary  Conollin,  by  a  sher- 
iff's sale,  to  the  present  defendant.  We  think  that  the  judge  be- 
low erred  in  giving  an  absolute  judgment  in  the  case  against  the 
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plaintiff,  and  afterwards  in  overruling  his  motion  for  a  new 
trial.  He  should  have  been  allowed  an  opportunity  of  render- 
ing certain  the  identity  of  the  slaves  in  question.  Justice  re- 
quires that  the  case  should  be  remanded  for  a  new  trial. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Parish  Court 
be  reversed,  and  that  the  case  be  remanded  for  a  new  trial,  the 
appellee  paying  the  costs  of  this  appeal. 
0   Perin  and  Walker,  for  the  appellant. 

Benjamin,  for  the  defendant. 


Robert  C.  Cabipbell  v.  R.  F.  Nichols. 

riaiBtiff  cauMd  a  eairiage  to  be  lent  to  his  facton,  to  be  forwarded  to  him  when  or- 
dered. They  sent  it  to  a  dealer  in  each  articlee,  with  instmctiona  to  sell  it,  and  he 
sold  it,  at  private  tale,  to  defendant  It  was  not  proved  that  the  latter  knew  of  the 
want  of  authority  in  the  vendors.  In  an  action  against  the  purchaser  to  recover 
the  carriage,  or  its  value :  Held,  that  the  defendant  acquired  no  right  to  the  car- 
riage, his  vendors  having  none,  nor  any  authority  to  convey  any ;  and  that  the  sale 
wasnoU.    C.C.d4d7. 

It  is  only  after  an  uninterrupted  possession  of  three  successive  years,  that  one  who  pur- 
chased a  thing  stden  or  lost,  at  public  auction,  or  from  a  person  in  the  habit  of 
selling  such  things,  can  demand  the  price  he  paid  for  it  of  the  rightful  owner,  who 
claims  the  property.    C.  C.  3472, 3473, 3474. 

Appeal  from  the  District  Court  of  the  First  District,  Buchanr 

CHf  J. 

/.  C.  Clarkef  for  the  plaintiff. 

jp.  Haynes,  for  the  appellant. 

D.  Byrne,  for  the  warrantors. 

MoBPHT,  J.  The  petitioner  claims  a  four-wheeled  carriage,  his 
property,  now  in  the  defendant's  possession,  or  $400,  the  value 
thereof.  The  defendant  admitted  that  he  had  the  carriage  in 
his  possession,  but  averred  that  he  purchased  the  same  from 
Dubois  and  Kendig,  dealers  in  carriages  and  horses,  and  that 
he  paid  for  said  carriage  $150  to  his  vendors,  whom  he  prayed 
to  have  cited  in  warranty.  They  came  in,  and  averred  that 
when  Nichols  applied  to  them  for  a  carriage,  there  was  one  at 
their  establishment  answering  the  description  of  that  claimed 
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by  the  plaintiff^  which  had  been  sent  there  for  sale  by  Hart,  But- 
ler &  Co.,  of  this  cicy ;  that,  at  the  instance  and  request  of  the 
defendant,  this  carriage  was  purchased  for  him,  from  Hart,  But- 
ler &  Co.  by  Kendig,  one  of  the  firm  of  Dubois  and  Kendlg, 
who  acted  in  the  transaction  merely  as  his  agent ;  and  that, 
therefore,  Dubois  and  Kendig  were  not  his  vendors,  and  cannot 
be  made  liable  in  warranty  in  this  suit.  There  was  a  judgment 
below  in  favor  of  the  plaintiff  for  the  carriage  sequestered,  or, 
in  default  thereof,  for  its  value,  91 50,  with  interest  from  the  2dd 
of  June,  1841,  and  a  judgment  in  favor  of  the  defendant  against 
Dubois  and  Kendig,  for  a  like  sum  and  interest.  The  defendant, 
Nichols,  appealed. 

The  evidence  satisfactorily  establishes  the  plaintiff's  owner- 
ship of  the  carriage.  In  May,  1840,  an  agent  of  his  in  Mississippi, 
consigned  it  to  Hart,  Butler  &  Co.,  commission  merchants,  at 
New  Orleans,  to  be  shipped  to  Texas,  at  such  time  as  the  plain- 
tiff should  direct.  Hart,  Butler  &  Co. ,  contrary  to  their  instruc- 
tions, put  the  carriage  into  the  hands  of  Dubois  and  Kendig  for 
sale.  The  latter  sold  it  to  the  defendant  for  8150,  but  did  not 
represent  themselves  to  him  as  the  agents  of  Hart,  Butler  &  Co. 

It  IS  clear  the  defendant  acquired  no  right  to  the  property  in 
dispute,  his  vendors  having  none  themselves,  nor  any  authority 
to  convey  any.  Hart,  Butler  &  Co.  were  entrusted  with  the 
carriage  only  for  the  purpose  of  keeping  and  forwarding  it  to 
Texas,  whenever  they  should  be  ordered  so  to  do.  They  were 
vested  merely  with  the  possession  of  the  thing ;  no  right  of  pro- 
perty in  it  ever  passed  to  them ;  the  sale,  therefore,  they  made 
of  the  plaintiff's  carriage,  was  null.  Civil  Code,  art.  2427.  18 
La.  589.  This  action  was  brought  in  June,  1841.  The  defend- 
ant had,  therefore,  acquired  no  right  or  title  by  prescription. 
Civil  Code,  art.  3472.  But  his  counsel  contends  that,  under  the 
following  article,  3478,  he  is  entitled  to  claim  of  the  plaintiff  the 
price  he  paid  for  the  carriage,  having  bought  it  from  a  person 
in  the  habit  of  selling  such  things.  We  think  otherwise.  In  the 
first  place,  the  article  relied  on  speaks  of  things  stolen  or  lost, 
which  form  an  exception  to  the  rule  laid  down  in  the  preceding 
article,  which  gives  title  to  the  possessor  of  a  chattel  after  a 
possession  of  three  years ;  but  even  with  regard  to  things  sto- 
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lea  orlQSty  it  results  from  the  two  articles,  which  have  a  dear 
reference  to  each  other,  that  it  is  only  after  a  possession  of  three 
years  that  the  purchaser  can  demand  the  price  he  paid  of 
the  rightful  owner  who  claims  his  property.  Such  was  the 
construction  put  by  this  court  upon  those  articles  in  the  Code 
of  1808.  Dams  v.  Hampton,  4  Mart.,  N.  S.  288.  Code  of  1808, 
p.  488,  arts.  75  and  76.  This  construction  is  strengthened  by 
article  3474  of  the  new  Code,  which  declares  that,  in  certain 
cases  therein  specified,  this  reclamation  on  the  part  of  the 
owner,  even  by  reimbursing  the  price,  is  not  allowed,  although 
the  purchaser  has  not  possessed  the  chattel  during  the  time  re- 
quired for  the  prescription  of  moveables. 

Judgment  affirmed. 


Penuiel  K.  Stevens  v.  Francis  M.  Fisk. 

A  resolatoiy  condition  is  implied  in  all  commutative  contracts,  to  take  effect  in  case 
either  party  fails  to  comply  with  his  engagements.    G.  C.  3041. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSy  J. 

Emerson,  for  the  plaintiff. 

Upton,  for  the  appellant. 

MoRPHY,  J.  This  suit  is  brought  to  rescind  a  sale  made  by  the 
plaintiff  to  the  defendant  of  one  undivided  half  of  his  interest  in 
a  new  invention,  called  "  P.  K.  Stevens*  Accelerating  Power 
Press,"  together  with  one  half  of  all  the  rights  and  privileges 
to  be  conferred  on  him  by  a  patent  he  had  prayed  for.  The  peti- 
tioner states  that,  among  other  things  and  conditions  to  be  per* 
formed  on  the  part  of  said  Fisk,  he  engaged  to  advance  funds 
sufficient  to  erect  and  put  into  complete  operation  prior  to  the 
first  of  November,  1841,  one  of  said  presses,  with  all  the  neces- 
sary apparatus ;  and  that,  in  case  the  press  should  work  well 
when  thus  put  up,  the  said  Fisk  bound  himself  to  make  further 
advances  to  get  up  another  press,  and  to  provide  suitable  build- 
ings and  a  suitable  place  for  said  presses.  He  avers  that  si- 
though  he  has  fulfiled  his  part  of  the  contract,  the  said  Fisk  re- 
fuses to  comply  with  the  conditions  thereof,  and  especially  to 
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pnt  up  another  press,  and  to  provide  the  buildings  necessary  to 
carry  on  the  business  of  compressing  cotton,  and  that  he  will  nei- 
ther execute  the  contract  nor  agree  to  rescind  it.  The  defence 
is,  that  the  invention  purporting  to  have  been  sold  by  the  plain- 
tiff is  a  useless  and  worthless  one,  and  by  no  means  such  as  he 
described  and  warranted  it  to  be  ;  that  defendant  has  not  neg- 
lected or  refiised  to  do  what  he  had  engaged  to  do,  but  that,  on 
the  contrary,  to  his  own  injury  and  loss,  he  has  made  other  and 
greater  advances  in  money,  materials,  &c.,  than  were  at  first  con- 
templated, and  this  at  the  special  instance  and  request  of  the 
plaintiff,  and  upon  representations  of  his  which  have  since  been 
found  to  be  false.  The  defendant  avers  that  these  advances 
amount  to  the  sum  of  8900,  which  he  claims  in  reconvention 
against  the  plaintiff.  The  court  below  gave  a  judgment  in  fa- 
vor of  the  latter,  and  the  former  appealed. 

The  record  shows  that  the  defendant  erected  a  temporary 
wooden  building  in  Tchoupitoulas  street,  put  up  one  press,  and 
worked  it  a  short  time,  after  which  he  refused  to  put  up  another 
press,  or  to  make  the  necessary  buildings,  and  abandoned  all 
further  operations.  The  plaintiff  called  upon  him  either  to  go 
on  and  execute  his  contract,  or  to  rescind  it,  and  put  him  in  de- 
fault on  the  25th  of  May,  1842.  The  excuse  offered  by  the  de- 
fendant for  his  failure  to  comply  with  the  conditions  of  the  con- 
tract was,  that  the  press  was  worthless,  and  did  not  answer  the 
representations  made  of  it  by  the  plaintiff.  The  latter,  in  the  act 
of  sale,  had  guarantied  that  one  of  these  presses,  with  one  horse 
and  two  pUUeattx^  would  press  250  bales  of  cotton  per  day  in  as 
good  a  manner  as  can  be  done  by  a  screw  press.  In  relation  to 
the  usefulness  and  efficiency  of  the  new  press  the  testimony  is 
contradictory,  some  of  the  witnesses  pronouncing  it  a  failure, 
while  others  considered  the  machine  a  good  one,  and  said  that 
with  one  horse,  changed  at  proper  intervals  of  time,  it  could 
press  from  250  to  280  bales  per  da}\  The  testimony  and  opin- 
ion of  the  latter  witnesses  receive  much  weight  from  an  adver- 
tisement published  by  the  defendant  in  the  Balletin,  in  April  and 
May,  1842,  in  which  he  says  he  has  tested  the  ability  of  the  new 
lever  press  to  compress  cotton,  by  repeated  experiments,  invites 
public  patronage,  and  guaranties  to  perform  with  it  as  well  as 
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any  other  press  in  the  city.  The  object  of  the  parties  in  making 
the  contract,  was  clearly  to  engage  in  the  business  of  compress- 
ing cotton.  It  was  the  main  consideration  for  which  the  con- 
veyance was  made  to  the  defendant.  By  failing  to  do  the  things 
necessary  to  carry  the  contract  into  execution,  and  by  entirely 
withdrawing  from  it,  the  defendant  hcus  given  plaintiff  the  right 
to  pray  for  its  recission.  In  all  commutative  contracts  the  law 
implies  a  resolutory  condition,  to  take  effect  in  case  either  party 
tails  to  comply  with  his  engagement.     Civil  Code,  art.  2041. 

JudgmeTit  affinned. 


Tbb  Commissioners  of  the  New  Orleans  Improvebient  and  Bank- 
ing Company  v.  Ives  Jewett. 

Where  a  mortgage  on  alaves  has  been  recorded  in  the  mortgage  office  of  the  place 
where  the  debtor  had  his  domicil  or  UBual  place  of  residence  at  the  time  of  the  in- 
scription, it  becomes  a  Tested  right  (C.  C.  3313),  and  cannot  be  destroyed  by  any  act 
of  the  mortgagor,  nor  of  third  persons.  Consequently,  where  the  mortgagor  sobse- 
qnently  acquired  a  domicil  in  another  parish,  a  re-inscription  in  the  parish  to  which 
the  debtor  remoyes,  is  not  necessary  to  preserve  the  mortgage. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Marsaudet,  for  the  appellants. 

McHenry,  lor  the  opponent. 

Simon,  J.  The  plaintiffs  are  appellants  from  a  judgment  which 
sustains  the  third  opposition  of  F.  W.  Brewer  to  the  .sheriff's 
paying  over  to  them  the  proceeds  of  the  sale  of  a  certain  slave 
specially  mortgaged  to  said  plaintiffs,  but  which  was  also  effect- 
ed by  a  judicial  mortgage  of  an  anterior  date,  recorded  against 
the  defendant,  whilst  he  resided  in  another  parish. 

The  facts  of  this  case,  are  these:  The  defendant,  who  was  a 
resident  of  the  parish  of  Rapides,  was  sued  by  Lambeth  & 
Thompson  in  that  parish,  in  the  year  1841,  and  a  judgment  was 
rendered  against  him  by  the  court  of  the  sixth  district,  at  its 
May  term  of  that  year,  for  the  sum  of  85,905,  with  interest. 
This  judgment  was  duly  recorded  in  the  parish  judge's  office  of 
the  parish  of  Rapides,  on  the  29th  of  June,  1641,  and  was  subse- 
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quently  transferred  to  the  opponent.  In  the  fall  of  1842»  the  de- 
fendant removed  his  family  to  New  Orleans,  and  by  a  notarial 
act  passed  on  the  12th  of  January,  1843,  leased  the  St.  Louis  Ho- 
tel for  the  term  of  three  years,  to  run  from  the  1st  of  November, 
1842,  at  the  rate  of  $6,000  for  the  first  year,  98,000  for  the 
seccHid,  and  810,000  for  the  third.  By  the  said  act  he  gave  a 
special  mortgage  to  secure  the  payment  of  the  rent,  on  several 
skives,  among  which  there  is  one  named  Caroline  ;  and  he  ac- 
cordingly took  possession  of  the  hotel,  which  he  kept  until  he 
was  turned  out  in  the  course  of  1843.  He  was  then  sued  by 
the  plaintiffs,  in  whose  favor  a  judgment  was  rendered  against 
him  for  92,300,  on  the  21st  of  June,  1843,  and  a  writ  of  fi.  fa. 
having  issued  against  him  on  the  6th  of  September  following, 
the  same  was  levied  upon  the  slave  Caroline,  who  was  sold  by 
the  sheriff  on  the  22d  of  November,  for  the  sum  of  9600. 

The  lease  was  duly  recorded  in  the  mortgage  office  in  New 
Orleans,  and  by  the  certificate  of  mortgage  produced  by  the 
sheriff  on  the  day  of  the  sale,  no  mortgage  was  declared  to  ex- 
ist on  the  slave  but  the  one  resulting  from  the  recording  of  the 
lease. 

Parol  evidence  was  adduced  on  the  trial  below,  showing  that 
the  defendant  came  to  New  Orleans  from  Alexandria,  with  his 
£BLmily,  on  the  10th  of  November,  1842 ;  that  he  had  with  him  a 
negro  woman ;  that  he  resided  in  the  parish  of  Rapides  several 
years  before  he  came  down  to  the  city ;  that  his  family  now  re- 
aides  in  said  parish ;  that  he  has  alternately  resided  there  him- 
self since  1842,  and  that  he  has  always  had  his  house  there. 
The  witness  states  that  he  knew  the  defendant  first  in  the  spring 
^  1839,  that  he  was  then  doing  business  in  Alexandria ;  and 
it  is  admitted  that  the  slave  Caroline  was  the  only  one  that  the 
defendant  brought  to  the  city,  and  had  in  the  hotel,  belonging  to 
him. 

It  is  not  pretended  that  the  defendant  has  any  other  property 
of  sufficient  value  to  satisfy  the  claim  of  the  third  opponent, 
and  against  which  he  could  exercise  his  recourse  by  virtue  of 
his  general  mortgage  (Code  of  Practice,  art.  403)  ;  and  the  only 
question,  therefore,  which  we  have  to  examine  is,  whether  the 
subsequent  residence  of  the  defendant  in  another  parish,  or  his 
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intention  to  reside  there,  and  select  a  new  domicil,  can  deprive 
the  opponent  of  the  benefit  of  the  mortgage  by  him  acquired  on 
his  debtoi^  property,  previous  to  the  change  of  residence  of  the 
latter?  Or,  in  other  words,  was  the  mortgagee  bound,  in  order 
to  preserve  his  right  of  mortgage,  to  cause  his  judgment  to  be 
recorded  in  the  mortgage  office  of  the  debtor's  new  place  of  resi- 
dence  ? 

It  cannot  be  controverted  that  the  right  acquired  by  the  oppo- 
nent on  his  debtor's  property,  by  the  recording  of  his  judgment 
in  the  parish  of  Rapides,  where  his  debtor  resided,  was  perfect, 
and  that  the  judicial  mortgage,  resulting  from  scdd  recording, 
bore  upon  all  the  defendant's  property  situated  in  that  parish, 
and  upon  his  slaves  in  whatever  parish  they  might  be  found,  not 
only  during  the  period  that  he  resided  there,  but  was  yet  in  full 
force  and  operation  on  the  very  day  that  he  moved  from  there 
to  come  to  New  Orleans.  Art.  3318  of  the  Civil  Code,  sayB 
that  the  inscription  of  mortgages  only  binds  the  property  of  the 
debtor,  when  it  has  been  made,  mth  regard  to  slaves^  in  the  office 
of  mortgages  wJiere  the  debtor  has  his  domicile  or  usual  residence. 
Here,  the  act  of  mortgage  executed  in  favor  of  the  plaintiffs 
was  recorded  in  this  city  on  the  12th  of  January,  1843,  about 
two  months  after  the  debtor  had  left  his  previous  residence ;  and 
it  is  declared  in  the  act  that  the  slaves  mortgaged  are  free  from 
all  incumbrances  and  mortgages  against  the  mortgagor,  al- 
though it  was  undoubtedly  known  to  the  parties  thereto  that 
said  mortgagor  had  previously  resided  in  another  parish,  and 
had  just  come  to  New  Orleans  to  lease  and  occupy  the  St. 
Louis  Hotel. 

Now,  on  referring  to  art.  3374,  which  treats  of  the  extinction 
or  relea.se  of  mortgages,  we  find  nothing  therein  provided  for  the 
discharge  of  mortgages  on  slaves,  when  the  owner  thereof  has 
changed  his  domicil,  and  the  act  of  mortgage  has  not  been  re- 
inscribed  in  the  new  parish.  The  law  does  not  require  it,  and 
it  seems  that,  on  the  contrary,  such  mortgage  must  have  its  full 
effect,  when  it  has  been  once  acquired  by  the  recording  of  the 
act  in  the  office  of  mortgages  of  the  place  where  the  debtor  has  his 
domicil  or  usual  residence^  which  clearly  means  where  the  debtor 
resides  at  the  time  of  the  inscription ;  and  that  such  vested  right 
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cannot  be  destroyed  or  discharged  but  in  one  of  the  cases  provi- 
ded for  by  law.  Art.  8833  says,  that  the  registry  preserves  the 
evidence  of  mortgages  during  tea  years  from  the  day  of  their  dates^ 
and  that  they  cease  to  have  any  effect,  if  the  inscriptions  have 
not  been  renewed  before  the  expiration  of  said  time ;  but  it  does 
not  appear  that  our  legislature  ever  intended  that  mortgages  on 
slaves  should  cease  to  have  their  effect,  if  they  were  not  rein- 
scribed  from  one  parish  to  another,  at  every  change  of  domicil 
of  the  debtor.  This  would  be  requiring  more  than  the  law 
does,  and  under  the  principle  that  a  vested  right  cannot  be  de- 
stroyed but  in  the  manner  pointed  out  by  law,  we  feel  no  hesi- 
tation in  declaring  at  once,  though  the  actual  change  of  resi- 
dence of  the  defendant  is  very  questionable,  that  the  renewal 
of  the  inscription  of  the  opponent's  mortgage  in  the  city  of 
New  Orleans  was  unnecessary,  and  that  his  mortgage  previ- 
ously acquired  according  to  law,  continued  to  have  its  effect  on 
the  slaves,  notwithstanding  the  debtor's  subsequent  change  of 
domicil.  In  the  case  of  Hooper  v.  Tfie  Union  Batiks  10  Rob.  63, 
in  which  this  question  was  raised,  but  was  not  decided,  we  in- 
timated strongly  that  we  would  hesitate  long  before  declaring 
that  a  creditor,  whose  mortgage  on  slaves  has  been  once  legally 
acquired,  by  the  recording  of  the  act,  at  the  time  of  its  execu- 
tion, in  the  parish  where  the  owner  then  resided,  is  bound  to 
follow  the  mortgagor  into  every  parish  where  he  may  afterwards 
think  proper  to  reside,  in  order  to  reinscribe  his  said  mortgage ; 
and  we  could  not  forbear  remarking  in  that  case,  that  it  seemed 
to  us  that  a  mortgage^  when  lawfully  acquired^  becomes  a  vested 
rights  which  cannot  be  destroyed  by  any  act  of  the  mortgagor 
or  of  third  persons.  The  impression  under  which  we  were  then, 
has  now  become  our  firm  and  deliberate  opinion  upon  the  sub- 
ject, and  we  think  that  Brewer's  opposition  was  properly  sus- 
tained. 

Judgment  affirmed. 
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GoBNEuus   A.  Logan  v.  Thb   Pontcha&t&ain   Rail  Road  Com- 
pany. 

Pablic  notice  given  bj  a  rail  road  company  that  all  baggage  la  at  the  risk  of  the 
owner,  not  brought  home  to  the  owner,  will  not  exonerate  the  company  Grom  li- 
ability as  carriers. 

In  an  action  against  a  rail  road  company,  to  recover  the  value  of  baggage  lost,  it 
was  proved  to  be  the  usage  on  the  ruad  for  a  car  to  run  to  the  end  of  the  pier 
forming  one  of  the  termini  of  tlie  road,  and  take  from  steamers  all  the  baggage 
and  effects  of  the  passengers,  and  to  return  to  the  ticket  office,  a  short  distance 
from  the  pier,  where  passengers  were  at  liberty  to  take  off  their  baggage  without 
charge,  the  car  proceeding  with  the  remaining  baggage ;  and  that  there  was  no 
person  employed  by  the  company  to  take  care  of  the  baggage,  each  passenger 
being  expected  to  look  out  for  his  own.  It  was  proved  that  the  plaintiff's  bag- 
gage was  put  on  the  car  at  the  end  of  the  pier,  and  that  he  did  not  accompany  it» 
but  took  his  passage  in  the  succeeding  train.  Its  loss  and  value  were  established. 
Held,  that  the  baggage  was  lost  by  the  carelessness  of  the  company ;  that  their 
responsibility  attached  as  soon  as  the  baggage  was  received  on  the  car  at  the  end 
of  the  pier ;  and  that  the  plaintiff's  not  accompanying  his  baggage  does  not  ex- 
cuse the  negligence  of  the  cairiers.  Judgment  for  the  plaintiff.  C.  C.  52732^ 
2725. 

Appeal  from  the  Commercial  Com't  of  New  Orleans,  Watts^  J. 

Elmore  and  W.  W.  King,  for  the  plaintiff,  cited  Civil  Code,  arts* 
2722,  2725,  2920,  2934,  2938.  Story  on  Bailments,  pp.  87,  41, 
46,  57,  304,  305,  308,  315.  Cde  v.  Goodwin,  19  Wendell,  253. 
HoUister  v.  Nowlen,  lb.  236.  Clark  v.  Faxton,  21  Wend.  158. 
Awhoy  Rail  Road  Company  v.  Belknap,\b.  354.  Baldwin  v.  Col» 
lins,  9  Robinson,  468.  Kohn  v.  Packard,  3  La.  224.  4  Robin- 
son, 381. 

EusHs,  for  the  appellants. 

BuLLARD,  J.  This  is  an  action  to  recover  the  value  of  the 
plaintiff's  baggage,  lost  on  the  defendants'  rail  road,  between 
the  lake  and  the  city  of  New  Orleans.  The  defendants  answer- 
ed by  denying  generally  the  allegations  in  the  petition,  or  that 
they  were  in  any  way  liable  under  those  allegations ;  and  by 
further  alleging  that  all  baggage  transported  on  their  road  is  at 
the  risk  of  the  owners,  of  which  the  public,  as  well  as  the  plain- 
tiff, had  due  notice.  There  was  judgment  for  the  plaintiff,  and 
the  defendants  appealed. 

The  last  ground  of  defence  may  be  disposed  of  by  saying,  that 
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the  evidence  does  not  bring  home  to  the  plaintiff  any  notice,  that 
the  defendants  expected  traveller  to  take  upon  themselves  the 
risk  of  their  own  baggage ;  and  it  is  now  well  settled  that  sach 
notices  as  are  shown  in  this  case,  do  not  exonerate  the  carrier. 
The  facts  disclosed  in  the  record  are,  that  the  plaintiff,  who 
is  an  actor  by  profession,  came  with  his  daughter  as  a  passen- 
ger on  board  the  steamer  Norfolk  from  Mobile,  and  arrived  at 
the  termination  of  the  rail  road  on  the  lake  early  in  the  morn- 
ing. He  concluded  not  to  come  up  to  town  by  the  first  train, 
but  to  wait,  until  after  breakfast,  for  the  next.  He  had  con- 
fided his  baggage  and  that  of  his  daughter,  consisting  in  part  of 
their  theatrical  wardrobe,  to  the  care  of  the  mate  of  the  steam- 
er. It  is  shown  to  be  the  usage  of  the  road  for  a  car  to  run 
down  to  the  end  of  the  pier,  and  take  off  from  steamers  arriv- 
ing all  the  baggage  and  effects  of  the  passengers ;  it  is  then  run 
np  to  the  hotel,  where  there  is  a  ticket  office.  At  that  place 
passengers  are  at  liberty  to  take  off  their  baggage  without  any 
charge,  and  the  same  car  comes  up  to  the  city  with  the  remain- 
ing baggage  and  passengers.  The  plaintiff's  baggage  was  put 
on  board  the  car  at  the  head  of  the  pier,  and  received  by  an 
agent  of  the  Company ;  nothing  more  was  seen  of  it,  except 
one  trunk,  which  was  recovered  at  the  dep6t  in  the  city.  The 
plaintiff  came  up  in  the  next  train. 

The  mate  of  the  steamer,  after  stating  that  he  had  been  re- 
quested by  the  plaintiff  to  take  particular  care  of  his  baggage, 
and  giving  a  description  of  it,  goes  on  to  testify,  that  when  they 
arrived  at  the  lake  end  of  the  rail  road  he  had  the  baggage  put 
on  board  the  car.  That  it  is  customary,  as  soon  as  the  boat 
arrives,  for  all  baggage  to  be  put  on  the  baggage  cars.  He  is 
certain  the  plaintiff's  was  so.  Plaintiff  did  not  go  up  until  the 
next  train.  He  says  the  cars  are  generally  at  the  rail  road,  and 
the  clerk  is  sometimes  there  and  sometimes  not.  None  of  the 
rail  road  agents  objected  to  the  reception  of  the  baggage.  That 
the  owner  of  the  baggage  generally  comes  with  it,  and  points  it 
out.  The  agents  of  the  rail  road  cannot  tell  to  whom  the  baggage 
bdangs.  There  is  some  one  stationed  at  the  head  of  the  road  to 
deliver  freight,  and  if  there  is  any  baggage  left  it  is  taken  care 
of  nntil  the  owner  calls  for  it.    The  secretary  of  the  defendantft 
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testified,  on  his  cross  examination,  that  there  is  no  person  to  take 
care  of  the  baggage,  eachpassAiger  looks  otitfor  kis  own  baggage. 

Wilson,  an  agent  of  the  defendalits',  testified  that  no  charge 
is  made  for  baggage ;  remembers  seeing  the  plaintiff  on  board. 
He  was  promenading  the  boiler  deck  with  his  daughter.  When 
Logan  returned  from  town  he  complained  of  the  loss  of  his  bag- 
gage. He  knew  it  was  the  plaintifi  who  was  promenading  the 
deck  because  the  witness  asked  the  second  clerk  if  all  the  bag- 
gage and  passengers  were  off  the  boat,  and  was  answered,  yes. 
He  then  asked,  pointing  to  the  plaintiff  and  his  daughter,  who 
they  were  ?  and  was  told  it  was  Mr.  Logan  and  his  daughter, 
who  were  to  wait  for  breakfast,  and  that  there  was  nothing 
more  to  go ;  the  car  was  then  waiting. 

Thus  it  appears  that  the  plaintiff's  ba^age  was  put  on  the 
cars,  with  the  knowledge  of  the  agent  that  he  was  not  to  go 
up  until  the  next  trip ;  and  that  such  was  the  management  of 
the  business  in  which  the  defendants'  were  engaged  in  trans- 
porting passengers  and  freight,  that  no  person  was  employed  to 
take  care  of  baggage,  but  that  each  passenger  looks  out  for 
his  own. 

Our  learned  brother  of  the  Commercial  Court  considered  it 
doubtful,  whether  the  agents  of  the  company  were  informed 
that  the  plaintiff's  baggage  was  put  on  the  car.    Prom  the  ex-  ' 
pressions  used  by  the  witness  it  is  indeed  not  clear  that  he  wai^* 
aware  that  Logan's  baggage  was  on  the  car.    But  the  usage  ^ 
was  to  take  all  the  baggage  of  all  the  passengers  arriving  on^ 
steamers,  and  to  carry  it  up  to  town,  unless  taken  out  at  the^ 
hotel  near  the  base  of  the  wharf  pier. 

The  court  below  gave  judgment  for  the  plaintiff  on  two  spe- 
cial grounds :  1st.  That  the  defendants  received  the  baggage  of 
the  plaintiff,  and  if  they  had  exercised  any  system  of  care  in  de- 
livering the  baggage  to  the  other  passengers  at  the  town  end 
of  the  rail  road,  they  would  have  discovered  this  to  be  sui^los 
baggage,  and  would  have  taken  care  of  it  for  the  plaintiff;  and 
52d.,  on  the  authority  of  the  case  of  Coie  v.  Goodwin  et  al.  (19 
Wendell  257)  where  it  is  laid  down  that  the  carrier  is  bound  to 
seek  out  the  passenger  and  deliver  his  baggage  to  him,  and  if 
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he  canaot  be  foand  to  keep  it  for  him ;  and  that  the  negligence 
of  the  passenger  will  not  exonerate  the  carrier  from  the  strict 
duty  imposed  on  him  by  law. 

Whether  we  test  the  rights  of  the  parties  by  the  provisions  of 
our  own  Code,  or  by  the  principles  of  the  law  of  bailment  appli- 
cable to  common  carriers,  which  prevail  in  the  other  States, 
the  result  will  be  the  same.  We  agree  with  the  court  below 
in  the  opinion  that  the  liabilities  of  carriers,  under  articles  2722 
and  2725  of  the  Civil  Code,  are  the  same  as  those  defined  by 
the  leading  cases  to  which  our  attention  hsis  been  called,  and 
particularly  those  reported  in  19  Wendell,  236,  251 ;  21  lb. 
153,  354,  and  in  the  case  oi  Baldwin  v.  Collins^  9  Rob.  468. 

The  loss  of  the  plaintifi*'s  baggage  was  occasioned  undoubted- 
ly by  the  carelessness  and  want  of  system  of  the  agents  of  the 
rail  road,  at  that  time.  In  our  opinion  the  single  fact,  that  the 
plaintiff  remained  behind  until  the  next  trip,  perhaps  in  igno- 
rance whether  his  baggage  had  been  sent  forward,  does  not 
amount  to  such  negligence  as  to  excuse  the  defendants.  In 
one  of  the  cases  referred  to  above  {Cole  v.  Goodwin  et  ul)  the 
Supreme  Court  of  New  York  held,  that  the  carrier  was  bound 
to  seek  out  and  deliver  his  baggage  to  the  passenger,  or  take 
care  of  it  for  him.  In  this  case  it  is  shown  that  such  was  the 
mismanagement  of  the  defendants,  that  any  person  so  disposed 
might  have  taken  away  the  baggage  of  a  passenger  at  the  de- 
pdt,  without  any  control  from  the  agents  of  the  Company. 

It  has  been  contended  that  the  responsibility  of  the  defend- 
ants does  not  begin  until  the  car  arrives  at  the  ticket  oflice, 
near  the  hotel ;  but  we  are  of  opinion  that  it  attaches  as  soon  as 
baggage  is  received  to  be  transported  on  any  part  of  the  road  ; 
and  it  is  shown  that  the  road  extends  out  to  the  end  of  the  pier, 
where  the  baggage  is  always  received  from  passengers  arriving 
by  steamers. 

The  appellee  complains  that  the  court  cut  down  his  demand 
nearly  one  half,  and  he  prays  for  judgment  for  the  full  amount 
claimed.  It  is  manifestly  impossible  to  prove  with  any  preci- 
sion the  value  of  every  article  of  old  clothes,  especially  of  a  the- 
atrical wardrobe,  or  even  how  many  were  in  fact  lost.    The 
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evidence  does  not  enable  ns  to  say  that  the  court  below  was  so 
clearly  in  error  as  to  the  value  of  the  lost  baggage,  as  to  justify 
our  interference  in  that  respect. 

Judgment  affirmed. 


WiLUAM  Barklet  v.  His  Creditors. 

The  cooimiMioii  allowed  to  the  provisioDal  syndics  of  the  creditors  of  an  insolyent 
estate,  by  the  llth  section  of  the  act  of  20th  Febmary,  1817,  of  '*  one  per  cent  on 
the  appraised  value  of  the  goods  and  eflS^cts  confided  to  their  care,"  is  to  be  cal- 
calated  on  the  appraised  Talue  of  the  property  as  shown  by  the  schedule  of  the 
insolvent. 

A  provisional  syndic  of  an  insolvent  estate  has  no  other  duty  to  discharge  than  that 
of  keeping  the  property  surrendered  as  a  deposit,  performing  such  conservatory 
acts  as  may  bo  necessary  for  the  interest  of  the  insolvent  and  his  creditors,  and 
demanding  and  receiving  the  rents  and  income  of  the  property,  and  such  debts  as 
may  become  due  during  his  administration,  which  expires  on  the  nomination  of 
definitive  syndics. 

Law  charges  are  the  costs  incurred  in  court  in  the  prosecution  of  a  suit,  to  be  paid 
by  the  party  cast  Such  costs,  when  taxed  according  to  law,  are  privileged 
against  the  insolvent's  estate,  whether  incurred  previously  to  the  insolvency,  or 
in  the  eoneuno,    C.  C.  31 63,  3 1 63. 

The  costs  of  the  proceedings,  incurred  in  establishing  a  charge  of  fraud  agunst  an 
insolvent,  are  included  among  the  law  charges  privileged  against  the  estate. 

Appeal  from  the  District  Court  of  the  First  District,  Bnchan- 
tttif  J. 

S.  L.  Johnsfm  and  L.  Janin^  for  the  appellants. 

Blache^  for  the  provisional  syndic. 

/.  lu  LewiSf  pro  se. 

Benjamin^  for  the  opponents. 

Simon,  J.  On  the  filing  of  the  tableau  of  distribution  by  the 
syndic  of  the  insolvent  estate  of  William  Barkley,  divers  oppo- 
sitions were  made  to  its  homologation  by  the  following  persons : 

1st.  By  Joseph  Le  Garpentier,  late  provisional  syndic  of  the 
said  estate,  claiming  that  the  commission  accruing  to  him  as 
provisional  syndic  should  have  been  calculated  and  charged  at 
the  rate  of  one  per  cent  on  the  appraised  value  of  the  property 
surrendered  by  the  insolvent,  as  per  his  schedule,  to  wit,  on 
•27,000,  for  which  the  opponent  had  furnished  the  necessary 
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bond  and  security,  and  not  on  96,250,  the  proceeds  of  the  sale 
of  said  property ,  and  that  consequently  the  same  ought  to  be 
put  down  on  the  tableau  as  amounting  to  $270. 

2d.  By  A.  Dreux,  clerk  of  the  City  Court,  who,  being  a  credi- 
tor of  the  insolvent  for  the  sum  of  $90  87,  for  clerk's  fees,  claims 
to  be  put  upon  the  tableau  as  a  privileged  creditor. 

dd.  By  Charles  Claiborne,  marshall  of  the  City  Court,  who 
complains  that  being  a  privileged  creditor  of  the  insolvent  for 
the  sum  of  $154  75,  for  costs  due  him  before  the  failure  by  the 
insolvent,  in  divers  suits  instituted  before  the  City  Court  of  New 
Orleans,  he  has  not  been  put  upon  the  tableau^  and  he  prays  to 
be  placed  thereon  as  a  privileged  creditor  for  the  said  sum. 

4th.  By  John  L.  Lewis,  clerk  of  the  court  a  qua,  who  opposes 
the  homologation  of  the  said  tableau,  because  he  has  not  been 
placed  on  the  same  as  a  privileged  creditor  for  the  amount  of 
his  costs  due  by  the  insolvent  as  per  certificate  filed ;  and  he 
prays  to  be  placed  thereon  as  a  privileged  creditor  for  the  sum 
of  $427  95. 

These  oppositions  were  sustained  below ;  the  tableau  of  distri- 
bution was  ordered  to  be  amended  accordingly ;  and  from  this 
judgment,  the  syndic  and  L.  B.  Macarty,  a  mortgage  creditor 
of  the  insolvent,  have  appealed. 

L  The  judge  a  quo  did  not  err  in  allowing  to  the  provisional 
sjrndic  his  commission  of  one  percent  on  the  appraised  value  of 
the  property  surrendered  as  per  schedule  of  the  insolvent.  By 
the  dd  section  of  the  act  of  1817  (B.  &  C.'s  Dig.  p.  487,  No.  3.) 
it  is  provided  that  the  schedule  of  the  debtor,  to  be  annexed  to 
his  petition,  shall  contain  a  summary  statement  of  his  affairs, 
&X5.,  and  a  statement  of  all  his  property,  &c.,  together  with  a 
mention  of  the  approocimate  value  of  the  property  by  him  assigned. 
By  the  7th  section  of  the  same  act, ''  in  case  the  debtor  who  ap- 
plies for  its  benefit,  shall  have  no  property  to  surrender  to  his 
creditors,  or  if  the  appraised  value  of  the  property  exhibited  in  his 
schedule  should  not  amount  to  more  than  one-third  of  his  debts, 
&c.,  the  judge  shall  not  admit  him  to  the  benefit  of  this  act,  &c.'' 
By  the  10th  section,  the  judge  is  empowered  to  appoint  one' or 
two  provisional  syndics,  and  to  require  from  them  a  bond,  the 
amount  of  which  shall  be  proportioned  to  the  value  of  (he  estate 
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delivered  up  to  them.  By  the  1 1th  section,  which  points  out  the 
duties  of  the  provisional  syndics,  it  is  provided  that,  when  render", 
ing  their  accounts,  they  shall  be  entitled  to  demand,  for  their  trou- 
ble and  services,  one  per  cent  on  the  approved  value  of  the  goods 
and  effects  confided  to  their  care,  and  five  per  cent  on  the  rents 
and  income  which  they  shall  have  received  during  their  admin- 
istration. And  by  the  12th  section,  all  the  goods,  titles  and 
claims,  which  the  insolvent  debtor  shall  have  declared  in  his 
schedule,  or  which  might  have  been  sequestered  anterior  to  the 
appointment  of  provisional  syndics,  shall  be  delivered  up  to  thetUy 
immediately  after  their  appointment,  and  shall  remain  in  their 
handsj  subject  to  the  same  sequestration  as  before,  &c. 

From  the  terms  of  the  several  sections  of  the  law  of  1617, 
above  quoted,  it  is  manifest  that  the  provisional  syndic,  whose 
term  of  appointment  is  to  expire  by  the  nomination  of  definitive 
syndics,  and  who  is  only  to  take  charge  of  the  estate  of  the  in- 
solvent debtor,  and  keep  the  same  until  the  meeting  of  the  cre- 
ditors, has  no  other  duty  to  perform  but  that  of  keeping  the  pro- 
perty surrendered  as  a  deposit,  performing  all  the  conservatory 
acts  which  may  be  necessary  for  the  interest  of  the  insolvent 
debtor  and  of  the  mass  of  creditors,  and  demanding  and  receiv- 
ing the  rents  and  income  of  the  said  property,  as  also  the  claims 
which  may  become  due  during  the  time  of  his  administration. 
He  has  nothing  to  do  with  the  sale  of  the  estate.  He  is  a  mere 
depositary,  and  he  takes  the  property  as  he  finds  it  upon  the 
schedule  of  the  insolvent,  according  to  the  approximate  value 
therein  mentioned,  which  value  is  to  serve  as  the  basis  of  the 
amount  of  the  bond  which  he  is  bound  to  furnish.  Thus,  it  is 
clear,  that  when  the  provisional  syndic  renders  his  account  to 
the  syndics  appointed  by  the  creditors,  no  change  has  taken 
place  in  the  property  which  came  under  his  administrati<Hi, 
and  that  the  same  is  by  him  delivered  over  to  his  successors 
under  the  schedule,  and  in  the  same  state  in  which  it  was  at 
the  time  of  the  surrender,  except  whatever  increase  may  have 
taken  place  from  the  rents  and  income  by  him  received,  or  from 
the  collections  which  he  may  have  made.  When  he  delivers 
the  estate  to  the  definitive  S}mdics,  the  property  passes  into  the 
hands  of  the  latter,  with  no  other  appraisement  but  that  made 
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by  the  insolvent  in  his  schedule,  and  it  is  then,  says  the  law, 
when  rendering  his  account^  that  he  is  entitled  to  demand  for  his 
trouble  and  services,  cne  per  cent  on  the  appraised  value  of  the 
goods  and  effects  confided  to  his  care^  and  five  per  cent  on  the 
rents  and  income  by  him  collected.  These  expressions  of  the 
law  necessarily  refer  to  the  appraised  value  of  the  property  as 
shoven  by  the  schedule,  according  to  which  the  estate  was  admi- 
nistered, and  we  are  satisfied  that  they  cannot  mean  any  other. 

n,  ni,  IV.  The  question  raised  under  these  oppositions  has 
been  fully  examined  in  the  case  of  Rousseau  v.  His  Creditors 
(17  La.  206),  in  which  we  held,  in  substance,  that,  under  the 
Civil  Code,  law  charges  are  defined  to  be  costs  incurred  in  court 
in  the  prosecution  of  a  suit,  to  be  paid  by  the  party  cast ;  and 
that  the  creditor  is  entitled  to  a  privilege  when  the  costs  he 
claims  are  taxed  costs,  whether  in  a  suit  previously  to,  or  in  the 
ooncurso  against  the  insolvent  debtor's  estate  ;  and  we  have  been 
unable  to  discover  any  reason  to  be  dissatisfied  with  our  former 
opinion. 

With  regard  to  the  objection  that  the  costs  incurred  by  the 
proceedings  had  on  the  charge  of  fraud,  which  resulted  in  a 
verdict  and  judgment  against  the  insolvent,  are  not  a  charge 
upon  the  estate,  but  must  be  borne  by  the  defendant,  who  was 
condemned  to  pay  them,  and  in  his  default  by  the  two  opposing 
creditors,  we  think  otherwise.  The  charge  of  fraud,  though 
made  by  one  of  the  creditors,  was  made  in  a  concurso,  and  was 
to  enure  to  the  benefit  of  the  mass,  if  sustained ;  all  the  creditors 
were,  therefore,  interested  in  the  proceeding,  and  it  was  the 
duty  of  the  syndic,  if  made  after  his  appointment,  to  sustain  the 
charge,  if  he  believed  it  to  be  well  founded.  14  La.  458.  5  Rob. 
105.  This  he  did,  and  it  is  admitted  that  he  joined  in  en- 
deavoring to  sustain  the  charge,  by  his  counsel's  taking  a  part 
in  the  argument.  It  is  clear  that  the  charge  of  fraud  having 
been  established  for  the  benefit  of  the  mass  of  creditors,  and 
with  a  view  of  depriving  the  insolvent  of  the  benefit  of  the  act, 
the  costs  thereof,  which  are  included  among  the  law  charges^ 
and  consequently  privileged,  must  be  paid  out  of  the  estate. 

Judgment  affirmed. 
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Ths  State  v.  The  Exchakgb  Aim  Bankino  Compant  of 
New  Orleana. 

Appeal  from  the  District  Court  of  the  First  District,  jBv* 
chanan^  J. 

Bcillakd,  J.  This  is  an  appeal  by  Horace  Bean  &  Co.,  from 
a  judgment  rendered  by  the  District  Court  of  the  First  Dis- 
trict, making  absolute  a  rule  taken  by  Hanna  upon  the  commis- 
sioners and  Horace  Bean  &  Co.,  to  show  cause  why  certain 
judgments  recovered  by  the  commissioners  against  York  &  Og- 
den,  and  purchased  by  Hanna  the  plaintiff  in  the  rule,  should 
not  be  assigned  to  him,  after  crediting  the  same  with  the  price 
of  certain  lands  at  Passe  Christian,  purchased  in  execution  of 
said  judgments,  and  afterwards  sold  to  Horace  Bean  &  Co. 

It  would  appear  that  Horace  Bean  &  Co.  purchased,  at  the 
sale  of  the  assets  of  the  bank,  the  real  estate  which  had  been 
bought  in  previously  by  the  conmiissioners  under  execution,  to- 
getner  with  the  judgments,  ^'  so  far  only  as  may  be  necessary  to 
perfect  the  title  to  said  property ;''  and  the  balance  of  the  judg- 
ments was  acyudicated  to  Hanna. 

The  record  does  not  show  what  was  the  price  of  the  real 
estate  purchased  at  the  sheriff's  sale,  and  to  what  amount  the 
judgments  should  haVe  been  credited.  We  are,  therefore,  with- 
out the  evidence  necessary  to  decide  finally  upon  the  rights  of 
the  parties. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  reversed,  and  the  case  remanded  for  fur- 
ther proceedings  according  to  law ;  and  that  the  appellee  pay 
the  costs  of  this  appeal. 

Benjamin  and  Micou^  for  the  plaintiff  in  the  rule. 

Barker^  for  the  appellants. 
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Thbophilus  Freeman,  fop  the  use  of  George  W.  Barnes,  v.  E. 

Peofilet. 

Where  the  bolder  of  a  note,  in  conrideration  of  a  partial  payment  by  the  drawer, 
grants  him  an  extension  of  time  for  the  balance,  without  the  consent  of  the  accom- 
modation endorser,  the  latter  will  be  discharged.    C.  C  3032. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

T.  Haynes,  for  the  appellant  The  holder  of  a  bill,  after  the 
liability  of  the  parties  is  fixed  by  protest  and  notice,  is  not 
bound  to  active  diligence,  and  he  may  forbear  to  sue  as  long  as 
he  pleases.    Chitty  on  Bills,  441.     16  La.  218. 

An  agreement  to  give  time  to  the  acceptor  or  drawer,  to  have 
the  effect  of  discharging  the  endorser,  must  be  such  an  agree- 
ment as  precludes  the  holder  from  suing  and  suspends  his  reme- 
dy against  the  drawer  or  acceptor,  to  the  prejudice  of  endorser ; 
end  must  be  an  agreement  binding  in  law,  and  founded  upon  a 
sufficient  consideration.  Chitty  on  Bills,  441, ]&c.  3  Kent's 
Com.  1 1 1—12.     12  Wheaton,  664.    Huie  v.  Bailey,  16  La.  218. 

The  promise  made  by  the  plaintiff  in  this  case,  to  wait  with 
the  drawer  for  the  balance,  if  he  would  pay  92,000,  or  what  he 
could  of  the  debt,  was  not  such  a  promise  or  agreement  as  was 
binding  in  law,  not  being  founded  on  any  new  consideration,  and 
was  a  nudum  pactum.  Chitty  on  Bills,  447.  '  Bailey  on^ills, 
359_60,  and  notes.  U  La.  218.  1  Gal.  32.  1  Mason,  323. 
3  Wash.  C.  C.  R.  70.  Also,  the  late  case  in  this  court  of  the 
Bank  of  the  United  States  v.  Dick  et  ah 

Benjamin  and  Micou,  for  the  defendant,  cited  the  Civil  Code, 
art.  3032.  Moore  v.  Broussard,  8  Mart.  N.  S.  277.  15Penet, 
Recueil,  p.  88* 

Simon,  J.  The  plaintiff  is  appellant  from  a  judgment  dis- 
charging the  defendant,  who  was  sued  as  endorser  of  a  draft 
drawn  by  P.  M.  Lapice  on  Peyroux,  Arcueil  &  Co.  to  the  order 
of  the  said  defendant,  and  on  account  of  which  the  drawer  had 
paid  412,000  after  the  protest  thereof,  from  his  liability  to  pay 
the  balance  claimed  against  him. 

The  ground  upon  which  the  appellee  was  discharged,  is,  ac- 
cording to  his  answer,  that  the  appellant  had  voluntarily  aban- 
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doned  his  claim  against  the  endorser  by  granting  time  and  in- 
dulging the  drawer,  for  a  valuable  consideration,  without  the 
knowledge  and  consent  of  the  said  endorser. 

It  appears  from  the  evidence  that  the  draft  sued  on,  was 
drawn  by  P.  M.  Lapice  on  Peyroux,  Arcueil  &  Co.,  to  the  order 
of  the  appellee,  on  the  6th  of  February,  1841,  waa  made  paya- 
ble eight  months  after  sight,  and  was  accepted  on  the  9th  of  the 
same  month ;  it  was  endorsed  by  the  appellee,  and  not  having 
been  paid  at  maturity,  was  duly  protested  for  non-payment. 

The  testimony  of  the  drawer  e^ows  that,  in  the  beginning  of 
1842,  he  paid  to  the  appellant  92000,  and  that  he  told  him,  at 
the  time  of  the  pajrment,  that  he  would  have  to  wait  with  him 
till  the  next  year  for  the  balance  of  the  note.  To  this  the  ap- 
pellant agreed,  and  said  he  would  wait.  The  witness  further 
states' that,  ''he  said  to  Freeman:  I  am  not  able  to  pay  the 
whole  amount,  but  if  you  will  take  92,000  now,  and  wait  till 
next  year  for  the  balance,  I  will  pay  that  much ;  and  he  con- 
sented to  this  before  I  paid  him  the  money.  He  said  that  he 
was  willing  to  receive  what  I  could  pay,  and  give  me  time  for 
the  balance;  and  begged  me,  at  the  same  time,  to  do  all  I  could 
for  him,  which  I  promised  to  do."  The  witness  further  testifies 
that  the  time  that  appellant  so  agreed  to  wait,  was  until  the 
crop  of  the  next  season  was  realized ;  but  he  thinks  that,  al- 
though he  had  several  conversations  with  him  on  the  subject,  the 
precise  amount  of  the  payment  to  be  made,  and  time  to  be  given 
was  not  definitely  arranged,  until  the  interview  at  which  the 
payment  was  made.  In  another  part  of  his  testimony,  the  wit- 
ness explains  the  agreement  thus :  In  a  conversation  with  the 
appellant,  at  the  time  of  the  payment,  and  before  the  money 
was  paid,  he  told  him  (Freeman)  that  he  could  pay  him  92,000 
on  the  claim ;  that  he,  witness,  had  done  all  he  could  to  raise 
money ;  that  he  must  divide  what  he  had  among  his  credi- 
tors, and  that  the  amount  of  92,000  was  all  he  could  pay  then ; 
and  that  he  (Freeman)  must  wait  another  year  for  the  balance, 
to  which  Freeman  consented,  but  told  witness  to  do  all  he  could 
for  him.  This  proposition  to  pay  92,000  and  wait  for  the  bal- 
ance, came  from  the  witness,  and  not  from  Freeman. 

This  testimony  is  corroborated  by  another  witness,  who  testi- 
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fiesthat  he  was  present  when  the  •2»000  were  paid  to  the  plain- 
tiffy  and  that,  at  the  time  of  the  payment,  the  latter  promised  to 
wait  for  the  balance,  but  he  does  not  recollect  what  length  of 
time.  He  says  further  that  the  agreement  to  wait  was  made 
before  the'  sum  was  paid,  and  it  was  so  paid  to  Freeman  imme- 
diately on  the  understanding  being  completed.  He  cannot  say, 
however,  that  the  payment  was  made  on  the  condition  that  the 
time  should  be  given. 

'  The  deposition  of  another  witness  establishes  that  the  plain- 
.tiff  himself  told  him,;  about  a  year  after  the  payment,  that  he 
had  given  time  to  th,e;4i*&wer  for  the  balance,  and  that  if  he  had 
not  done, so,  ;he  .would  probably  have  been  paid.  He  further 
says,  that  he  knows  the  situation  of  Lapice  at  the  time  of  the 
payment ;  that,  at  that  time,  he  does  not  think  that  a  suit  against 
him  would  have  been  available  ;  and  that  Freeman  told  him 
(witness)  in  conversation,  that  he  had  granted  time  to  Lapice  on 
account  of  the  payment  of  92,000. 

It  is  also  shown  that  Lapice  had  his  residence  in  Natchez,  in 
1840 ;  that  he  di4^^siness  there  in  1841 ;  had  his  plantation  in 
Louisiana,  and  that  the  defendant's  endorsement  on  the  bill 
sued  on  was  a  mere  accommodation  endorsement,  given  to  La- 
pice, the  drawer  of  the  same. 

It  seems  evident  from  the  facts  shown  that  the  plaintiff,  on  re- 
ceiving a  payment  of  92000  from  the  drawer  of  the  draft  sued 
on,  agreed  and  consented  to  give  him  further  time  to  pay  the 
balance.  The  prolongation  of  such  time  was  to  be  extended 
until  the  crop  of  the  next  season  was  realized,  that  is  to  say, 
about  one  year  longer ;  and  thii  consent  to  wait  one  year  was 
given  without  consulting  the  defendant  It  cannot  be  doubted 
that  the  plaintiff  was  bound  by  his  agreement,  as  his  consent 
had  been  given  in  consequence  of  the  payment ;  and  that  if  he 
had  sued  Lapice  before  the  expiration  of  the  time  allowed,  the 
latter  would  have  successfully  opposed  to  him  the  exception,  that 
the  suit  was  premature.  The  payment  of  nearly  one-half  of  the 
claim  made  by  a  man  who  appears  at  that  time  to  have  been 
greatly  involved,  who  had  his  residence  in  another  State,  or  at 
least  transacted  his  business  there,  and  against  whom  a  suit  would 
not  have  been  available  by  a  man  who,  perhaps,  from  the  pro- 
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crastination  of  judicial  proceedings  from  one  State  to  another, 
would  have  been  enabled  to  delay  the  final  collection  of  the 
claim  for  a  number  of  years,  was,  in  our  opinion,  a  sufficiently 
valuable  consideration  for  the  prolongation  of  time  granted  to 
him  for  the  payment  of  the  balance.  The  object  of  the  plain- 
tiff in  giving  the  delay,  was  clearly  to  receive  the  $2000  offered 
by  the  drawer — to  obtain  his  share  of  the  money  which  the  debtor 
had  raised  and  intended  to  divide  among  his  creditors ;  and  as 
we  may  fairly  suppose  that  he  would  not  have  granted  him  any 
flirther  time  to  pay  the  debt,  if  he  had  not  been  informed  that  a 
payment  of  a  large  portion  thereof  was  to  be  made  if  he  would 
allow  the  delay,  it  results  necessarily  that  such  delay  was  given 
in  consequence  and  in  consideration  of  the  partial  payment,  and 
that  the  plaintiff  was  bound  to  wait  until  its  expiration.  We 
have  repeatedly  held  that  if  a  creditor,  by  giving  a  further  delay 
to  pay  a  debt,  enters  into  such  an  agreement  as.  will  disable  him 
from  suing  the  principal  debtor,  the  surety  will  be  discharged ; 
and  that  the  giving  further  time  to  the  drawer  of  a  note,  without 
the  assent  of  the  other  parties  thereto,  has  t|^  effect  of  discharg- 
ing the  latter  from  liability.  Civil  Code,  art.  3082.  3  Mart.  N. 
S.  598.  16  La.  133  and  218.  5  Rob.  277.  In  the  case  of 
Moore  y.  BroussardfS  Mart.  N.  S.  278,  this  court  said  that,  "the 
prolongation  of  the  term,  suspending  the  right  of  suing,  enables 
the  debtor  to  resist  the  claim  of  the  creditor,  who,  by  granting 
the  indulgence,  deprives  himself  of  the  means  of  enabling  the  surety, 
by  payment  of  the  debt,  to  acquire  the  means  of  insisting  on  pay- 
ment"  See  also  7  Mart.  N.  S.  13,  in  which  it  is  recognized, 
that  "  there  is  no  rule  more  clearly  or  firmly  established  in  rela- 
tion to  negotiable  paper,  than  that  giving  time  to  any  of  the 
parties  is  a  discharge  of  every  other  party,  who,  on  paying  the 
bill  or  note,  would  be  entitled  to  sue  the  party  to  whom  such 
time  has  been  given."  See  also  the  case  of  McQuire  v.  Wod- 
dridge  and  ah,  6  Rob.  47,  and  that  oiGustine  v.  The  Union  Bank, 
10  Rob.  412,  in  which  the  same  doctrine  was  again  fidly  recog- 
nized and  adhered  to. 

Judgment  affirmed. 
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Germain  Musson  v.  Henry  D.  Richardson,  Syndic  of  the  Credi- 
tors of  William  Vance,  an  Insolvent,  and  others. 

An  action  to  recover  the  amount  of  a  policy  having  been  instituted  agamst  on  insu- 
ranee  company,  a  short  time  before  its  dissolution  by  the  expiration  of  its  charter,  an 
answer  was  filed  by  the  attorney  of  the  company  a  few  days  after  its  dissolution ;  he 
shortly  afterwards  resigned  his  appointment,  and  no  further  proceedings  were  bad 
for  several  yeazs.  The  charter  of  the  company  made  each  shareholder  *<  liable,  m 
his  individual  and  private  capacity,  to  the  extent  of  his  shares,  in  any  suit  or  action 
pending  at  the  time  of  the  dissolution  of  the  charter,  or  to  be  brought  thereafter.*^ 
A  few  days  before  the  dissolution  of  the  charter,  the  company  transferred,  for  a  cer- 
tain sum,  all  its  capital  stock  to  another  company,  which  guarantied  the  stbckhold- 
en  of  the  old  oompaoy  from  all  further  respontihility  as  such.  The  action  was  tried , 
some  yean  after,  ex  parte,  in  the  absence  of  any  representetive  of  the  company  or 
its  stockholders,  and  without  notice  to,  and  in  the  absence  of  any  one  interested  in 
the  defence,  and  judgment  rendered  in  favor  of  the  plaintiff.  In  an  action,  by  one 
of  the  stockholders  of  the  dissolved  company,  to  annul  the  judgment :  Held,  that 
the  judgment  was  illegal  and  void ;  that  the  defoodants,  by  the  expiration  of  their 
charter,  had  lost  all  capacity  to  appear  in  court ;  that  the  plaintiff  should  have  cited 
the  stockholders,  in  case  he  intended  to  exercise  his  recourse  against  them  under 
the  charter,  and  have  made  them  defendante,  unless  he  chose  to  avail  himself  of  the 
transfer  of  the  stock,  and  to  call  the  transferrees  to  defend  the  suit  under  the  respon- 
aibility  assumed  by  them ;  and  that  the  plaintiff  in  the  action  of  nullity,  being  stiU 
responsible  for  the  debts  of  the  dissolved  corporation  to  the  extent  of  the  shares 
transferred  by  him  to  the  new  company,  had  a  sufficient  interest  to  authorize  him  to 
sue  to  annul  the  judgment    G.  P.  606. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan^ 
an,  J. 

L.  JamUf  for  the  plaintiff. 

L»  Pdrce  and  6.  StravAridge,  for  the  appellant. 

Simon,  J.  The  object  of  this  suit  is  to  obtain  the  nullity 
of  a  certain  judgment  rendered  on  the  13th  of  June,  1844, 
in  favor  of  the  plaintiff  William  Vance,  against  the  Lou- 
isiana  State  Insurance  Company,  a  corporation  whose  charter 
had  e^ired  on  the  1st  of  May,  1835.  The  petitioner  states,  in 
substance,  that  said  company  was  incorporated  by  an  act  of  the 
legislature  of  the  6th  of  March,  1819,  to  remain  in  existence 
until  the  Ist  of  May,  1835.  That  the  said  company  being  still 
in  operati<«,  on  the  23d  oi  December,  1834,  William  Vance  in- 
sured, in  the  sum  of  95,000,  his  commissions  on  goods  that  were 
to  be  sent  and  consigned  to  him  in  the  ship  Springfield,  at  and 
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from  Belfast  to  New  Orleans.  That  the  said  ship  having  been 
lost,  saidiVapce  applied  to  the  company  for  the  amount  of  in- 
surance, and  payment  being  refused,  instituted  a  suit  against 
them  for  said  amount,  which  George  Eustis,  Esq.  was  instructed 
to  defend,  but  the  answer  was  only  filed  on  the  5th  of  May,  1835; 
That  on  the  1st  of  May,  the  charter  expired,  and  that  a  short  time 
previous,  said  company  had  transferred  all  its  stock  to  The  Lou- 
isicma  State  Marine  and  Fire  Insurance  Company^  for  a  valuable 
consideration. '.  That  before  and  at  the  time  of  the  dissolution 
oif:Said  .company,  the  petitioner  held  twenty  shares  of  the  capi- 
tJEtl  stock,  of  91,000  the  share,  which  were  also  sold  to  the  said 
Marine  and  Fire  Insuratice  Company.  That  one  of  the  conse- 
quences of  the  sale  of  the  stock  was,  that  the  latter  should  hold 
the  old  compwy  secure  against  any  outstanding  claims  and  de- 
mands.. rThataxKsordingto.the  16th  section  of  the  charter,  the 
stockholders  are  made  responsible,'  at  the  time  of  dissottUion^to 
the  extent  of  their  respective  shares,  and  no  further,  m  any  suit 
Kn-acHonthmj^ending,  or  to  be' brought  (if ter  the  said  dissolution. 
That  since  the  1st  of  May,  1835,  the  said  Louisiana  State  Insu- 
rance Company  had  no  longer  any  property  or  legal  existence, 
andcould^ot  stand  in  judgment,  and  that  if  the  said  Vance  had 
intended  to  prosecute  his  suit  in  a  valid  and  legal  manner,  he 
should  have  made  the  stockholders  of  the  old  company,  or  the 
Louisiana  State  Marine  and  Fire  Insurance  Company  parties 
defendant  to  the  suit. 

He  further  represents  that  no  step  whatever  was  ever  taken  in 
said  suit,  from  the  5th  of  May,  1835,  to  the  13th  of  June,  1844, 
when  the  same  was  tried  ex  parte^  and  judgment  rendered  for  the 
amount  of  the  claim ;  that  an  execution  was  lately  issued  under 
said  judgment,  and  although  the  same  is  nugatory,  still,  as  the 
judgment  might  be  made,  under  the  16th  section,  the  basis  of  a 
claim  against  the  petitioner,  he  is  interested  in  having  the  same 
annulled  and  set  aside  as  being  contrary  to  law. 

The  petition  proceeds  to  state  divers  facts  in  relation  to  the 
cession  of  property  made  to  his  creditors  by  Wm.  Vance,  in 
1838,  in  whose  schedule  the  claim  of  85,000  was  included — ^to 
the  appointment  of  H.  D.  Richardson,  as  syndic — ^to  the  toNeaux 
of  distribution  by  him  filed — to  the  sale  and  adjudication  of  the 
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uncollected  claims  of  the  insolvent,  made  on  the  2dd  of  July, 
1842,  to  one  William  Stewart,  for  x  91 65  cash,  which  claims 
amounted  to  $53,665  3d,  and  in  which  the  claim  of  Vance 
against  the  Louisiana  State  Insurance  Company,  is  included ; 
and  further  alleges  that  the  company  had  a  good  defence  to 
the  said  claim,  to  wit,  that  that  the  greater  part  of  the  goods 
which  Vance  was  to  receive  on  consignment  were  sent  to  him 
by  another  vessel. 

The  petition  avers  that  the  proceedings  had  in  said  suit  were 
calculated  to  take  the  parties  by  surprise,  and  to  defeat  their  de- 
fence ;  that  Wm.  Vance,  by  his  cession  of  property,  lost  all  title 
and  interest  in  said  claim ;  that  either  his  syndic,  or  those 
claiming  from  him  ought  to  have  made  themselves  parties  to 
the  suit ;  that  said  suit  was  placed  on  the  jury  docket,  and  could 
only  be  tried  as  a  jury  case ;  that  the  counsel  who  had  filed 
the  original  answer  was,  in  1844,  no  longer  engaged  in  the 
cause ;  and  that  the  judgment  never  was  served  upon  any  party. 
It  further  represents  that  the  Louisiana  State  Marine  and  Fire 
Insurance  Company,  by  reason  of  its  purchase  of  all  the  stock  of 
the  old  company,  is  bound  to  protect  the  petitioner  against  the 
said  claim,  and  to  settle  and  extinguish  the  same,  and  to  relieve 
him  from  the  danger  of  the  contingencies  to  which  he  is  expo- 
sed. That  the  concerns  of  the  said  Marine  and  Fire  Insurance 
Company  are  now  administered  by  three  commissioners,  ap- 
pointed for  its  liquidation  ;  and  that,  from  the  contrivances  of 
the  parties  herein  opposed  to  him,  it  is  impossible  to  know  for 
whose  benefit  the  execution  was  issued,  but  that  he  believes 
Robert  Gamble  and  Isaac  Stewart  claim  to  be  the  owners  of 
the  judgment. 

Wherefore  he  prays  that  said  Gamble  and  Stewart,  and  the 
syndic  Richardson,  and  the  three  commissioners  of  the  Louis- 
iana State  Marine  and  Fire  Insurance  Company  be  cited  ;  that 
the  judgment  complained  of  be  annulled,  and  that  an  ii\junction 
issue,  &c. 

Stewart  and  Gamble  filed  separate  answers,  in  which  they 
disclaim,  respectively,  all  right,  title,  and  interest  in  the  said 
judgment.  A  judgment  by  default  was  taken  against  the  syn- 
dic ;  and  William  Vance  intervened  in  the  stiit  for  the  purpose 
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only  of  claiming  the  dismissal  of  the  injunction  on  divers 
grounds  stated  in  his  petition,  and  of  praying  that  a  judgment 
for  $12,000  damages  might  be  awarded  to  him  against  the 
plaintiff,  and  his  surety  in  the  injunction  bond.  This  petition 
of  intervention  was  excepted  to  by  the  plaintiff,  on  the  ground 
that  Wm.  Vance,  in  consequence  of  his  cession  of  property,  has 
no  interest  in  the  judgment  complained  of;  that  it  is  not  alle- 
ged that  he  ever  re-acquired  a  right  thereto ;  and  that  the  alle- 
gations contained  in  the  plaintiff's  petition  are  true  and  correct* 
The  commissioners  of  the  Louisiana  State  Marine  and  Fire  In- 
surance Company  answered  the  petition  of  the  plaintifi^  and  that 
in  intervention,  by  pleading  the  general  issue. 

Judgment  was  rendered  below  in  favor  of  the  plaintiff,  per- 
petuating the  ii\junction,  and  annulling  the  judgment  by  him 
complained  of;  and  from  this  judgment,  William  Vance  has 
appealed. 

The  principal,  nay  the  only  question  which  this  case  presents^ 
under  the  pleadings,  is,  whether  the  plaintiff  has  made  out  suc& 
a  case  as  to  entitle  him  to  be  relieved  against  the  judgment 
upon  which  the  execution  enjoined  was  issued. 

It  cannot  be  doubted  that,  as  one  of  the  stockholders  of  the 
Louisiana  State  Insurance  Company,  whose  charter  expired  on 
the  1st  of  May,  1835,  the  plaintiff  has  a  great  interest  in  defeat- 
ing the  outstanding  claims  which  may  exist  against  the  compa- 
ny. His  responsibility  results  from  the  10th  section,  which 
makes  him  liable  in  his  individual  and  private  capacity  to  the  eav 
tent  of  his  sluares^  in  any  suit  or  action  pending  at  the  titneof  the 
dissolutionof  the  charter^  or  to  be  brought  thereafter;  and  if  the 
judgment  complained  of  was  shown  to  have  been  properly  and 
legally  rendered,  it  is  obvious  that  the  plaintiff  would  be  bound 
to  its  satisfaction  to  the  extent  of  his  interest  in  the  stock  of  the 
company.  It  is  clear,  therefore^  that  if  he  has  succeeded  in 
establishing  the  grounds  of  nullity  set  up  in  his  petition  against 
said  judgment,  he  has  a  right  to  demand  that  its  nullity  be  de- 
clared, and  that  the  injunction  issued  against  its  execution  be 
perpetuated. 

It  appears  from  the  evidence,  that  the  suit  alluded  to  in  the 
petition  was  brought  against  the  company,  of  which  the  plain- 
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tiff  was  a  member,  on  the  20th  of  April,  1835,  that  the  citation 
was  served  on  the  same  d  ly,  and  that  on  the  day  that  its  char- 
ter expired  (1st  May,  1885),  the  delay  for  answering  was  hardly 
at  an  end.  An  answer,  however,  was  filed  on  the  5th  of  May,  in 
the  name  of  the  company  by  a  counsel,  who,  being  its  regular 
attorney,  acted  in  compliance  with  his  duty,  and,  we  may  fairly 
presume,  under  the  instructions  of  the  then  president  and  direct- 
ors of  the  said  company.  This  answer  was  a  general  denial  of 
the  plaintiff's  allegations,  and  of  his  having  any  interest  in  the 
thing  insured,  and  an  averment  that  it  was  small,  and  that  the 
company  was  willing  to  pay  him  the  amount  of  his  interest. 
The  counsel,  who  filed  said  answer,  resigned  his  office  as  attor- 
ney of  the  company  before  the  month  of  May,  183G,  absented 
himself  from  the  State  until  1837,  and  since  his  resignation 
never  bad  any  relations  with  the  company,  either  direct  or  in- 
direet ;  and  he  says  in  his  testimony  that,  after  he  resigned, 
he  considered  he  had  nothing  more  to  do  with  the  suit  of  Vance. 
The  suit  stood  unacted  upon  until  the  13th  of  June,  1844,  when 
it  was  tried  ex  parte,  and  in  the  absence  of  any  person  represent- 
ing tfa^  company  or  the  stockholders ;  and  a  judgment  was  ren- 
dered in  favor  of  the  plaintiff,  on  the  evidence  by  him  adduced, 
for  the  whele  amount  by  him  claimed.  It  does  not  appear  that 
any  notice  was  given  to  any  person  interested  in  the  defence, 
except  that  the  counsel  who  filed  the  original  answer  says,  that 
the  plaintiff's  attorney  mentioned  to  him  two  or  three  months 
before  the  trial,  that. he  was  going  to  try  the  case ;  but  he  paid 
no  attention  to  this  notification  other  than  mentioning  the  fact 
to  Mr.  P.  Forstall,  who  was  said  to  have  charge  of  the  affairs  of 
the  company.  He  did  not,  however,  consider  the  notification 
serious. 

In  the  meantime,  Wm.  Vance  sued  his  creditors ;  the  claim 
was  put  upon  his  bilan ;  it  was  sold  by  the  syndic,  with  a  num- 
ber of  other  claimsi  and  adjudicated  to  Wm.  Stewart  for  the  ben- 
efit of  Wm.  Vance.  It  appears  also  that,  in  the  latter  part  of 
April,  1835,  the  Louisiana  State  Insurance  Company  transferred 
aU  itstitles^  rights  and  inleresU  in  the  capital  stock,  to  the  Louis- 
iana State  Marine  and  Fire  Insurance  Company^  ftt  the  rate  of 
#500  for  each  ahare,  the  Mockholden  thereof  being  relieved  from 
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aU  further  renponsibility ;  and  that,  €n  the  21th  of  the  same  months 
the  plaintiff  accordingly  made  a  formal  transfer  of  his  twenty 
shares  to  the  latter,  to  hold  the  same  to  their  use.  [t  is  also  admit- 
ted that  the  whole  stock  of  the  old  company  was  trurnf erred  to  the 
new  one f  between  the  25th  and  30th  of  April,  1835. 

And  it  is  also  shown  that  divers  communications  were  had  in 
April,  1835,  between  Wm.  Vance,  and  the  president  (John  K, 
West)  of  the  old  company,  in  relation  to  the  claim ;  and  that 
in  May,  1842,  some  propositions  of  compromise  were  made  in 
Vance's  name  by  Mr.  West,  and  declined  on  the  part  of  the 
commissioners  of  the  new  company. 

Without  its  being  necessary  to  examine  thoroughly  the  ques- 
tion, whether  the  attorney  of  the  company  had  any  authority  to 
file  an  answer,  even  under  the  instructions  of  the  president  and 
directors,  after  the  expiration  of  its  charter,  and  to  proceed  im- 
mediately to  the  trial  of  the  suit,  if  such  had  been  the  case,  with- 
out its  being  revived  against  the  stockholders,  we  are  of  opin- 
ion that  the  proceedings  had  subsequently  in  the  said  suit,  and 
the  judgment  rendered  in  June,  1844,  were  irregular  and  illegal, 
as  there  was  then  no  party  defendant  with  whom  said  suit 
could  have  been  contradictorily  tried  and  decided.  The  com- 
pany, by  the  expiration  of  its  charter,  had  lost  all  authority  to 
appear  in  court  and  stand  in  judgment.  It  had  become  incapac- 
itated in  its  collective  name  to  defend  the  interests  of  the  stock« 
holders,  who,  by  the  16th  section  of  the  charter  had,  at  the  time  of 
its  dissolution,  become  responsible  in  their  individual  capacities  to  the 
extent  of  their  respective  shares,  in  any  suit  then  pending,  or  to  be 
brought  after  the  said  dissolution,  for  the  payment  of  all  debts  previ- 
ously contracted  by  the  said  company.  It  was  then  the  duty  of 
the  plaintiff  to  cite  the  stockholders  against  whom  he  intended 
to  exercise  his  recourse  under  the  charter,  and  to  make  them 
parties  defendants ;  unless  he  chose  to  avail  himself  of  the 
transfer  of  the  stock  made  to  the  new  company,  and  to  call  the 
latter  to  defend  the  suit,  under  the  responsibility  it  had  assumed 
in  the  act  of  transfer.  The  plaintiff  did  not  think  proper  to 
do  either ;  but  after  having  permitted  his  action  to  lay  dormant 
for  the  space  of  nine  years,  he  proceeded,  ex  parte,  to  the  trial 
thereof,  and  obtained  the  judgment  which  he  now  seeks  to  man- 
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taiii  against  one  of  the  stockholders.  This  he  had  no  right  to  do. 
In  the  case  of  Bernard  v.  Vigjuitid^  1  Mart.  N.  S.  9,  this  court 
held,  that  a  judgment  rendered  against  a  party  legally  incapaci- 
tated to  defend  himself  (and  here  the  old  company  had  lost  such 
capacity),  ought  to  be  considered  as  one  rendered  without  parties^ 
and  absolutely  void.  So  it  is  when  the  defendant  dies,  even  af- 
ter issue  joined,  the  case  cannot  be  proceeded  in  without  citing 
his  heirs  or  representatives  to  defend  the  action,  and  the  attor- 
ney of  the  deceased  has  no  right  to  carry  on  the  suit  after  the 
death  of  his  client.  It  must  be  revived  against  his  heira.  Code 
of  Practice,  art.  120.     3  La.  527. 

Now,  art.  606  of  the  Code  of  Practice,  informs  us,  that  a  judg- 
ment can  be  annulled,  when  it  has  been  rendered,  even  contra- 
dictoriltf^  against  a  person  disqtudified  (qui  n^avaitpas  capaciU)^ 
by  law  from  appearing  in  a  suit,  and  when  the  defendant  has  not 
been  legally  cited.  Here,  the  company  had  been  disqualified  by 
law.  It  could  no  longer  appear  in  the  suit.  The  answer  filed 
in  its  name  could  not  be  considered  as  having  any  such  legal  ef- 
fect on  its  capacity  as  to  enable  it  to  defend  the  suit  after  the  dis- 
solution of  the  charter.  The  stockholders  were  not  cited ;  and  it 
seems  to  us  clear,  that  the  judgment  complained  of,  even  suppo- 
sing it  to  have  been  pronounced  contradictorily  with  the  old 
company,  under  the  issue  joined  on  the  5th  of  May,  1835,  is  ille- 
gal and  void,  and  that  the  injunction  ought  to  be  maintained  and 
perpetuated. 

Judgment  affirmed* 


Saub  Casb — On  an  Application  for  a  Re-hearinc;.  . 

in  annulling  a  jadgment  on  the  ground  of  the  neglect  of  the  plaintiff  to  make  the 
proper  partiea,  after  the  defendants,  an  incorporated  company,  had  become,  pending 
the  mit,  incapacitated  to  appear  in  court  by  the  expiration  of  their  charter,  theSa- 
preme  Court  will  not  declare  the  proceeding!  inyalid  only  from  the  date  of  the  dino- 
Intion,  and  reeerve  to  the  original  plaintiff  the  right  to  make  other  parties  and  to  pro- 
ceed with  his  action.  The  judgment  complained  of  being  the  only  matter  in  contro- 
▼ersy,  if  illegal,  it  will  be  simply  annulled. 

G.  Strawbridge^  for  a  re-hearing.     The  court  having  deter- 
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mined  that  ^he  plaintiff  had  an  interest  in  the  cause,  which  an- 
thorized  him  to  maintain  an  injunction,  I  would  respectfully  in- 
quire, whether  any  member  of  the  court  has  read  the  document, 
to  be  found  at  page  80  of  the  record,  being  nothing  more  or  less 
than  a  copy  from  the  books  of  the  Insurance  Company,  of  a 
transfer  of  Mr.  Musson's  twenty  shares,  on  the  ^Ith  dayof  AprUf 
1835? 

This  was  not  only  proof  enough  at  least  against  Musson  and 
the  two  Insurance  Companies,  that  he  was  not  the  owner  of  the 
said  twenty  shares,  on  the  \st  May  following^hnt  estopped  them 
inlaw  from  so  declaring.  Consequently  Musson  was  not  one  of 
**  the  persons  composing  the  said  company  at  tlie  time  of  its  dissoltir 
tion"  who,  in  the  language  of  the  10th  section  of  their  charter, 
are  "  responsible  in  their  individual  and  private  capacities"  &c.  It 
is  alleged  and  shown  that  Musson  had  but  twenty  shares,  and 
under  the  16th  section  had  just  the  two  hundred  and  fiftieth 
part  of  Vance's  debt  to  pay.  For  what  reasons,  or  under  what 
law  was  he  permitted  to  enjoin  the  execution  for  the  whole 
debt  ?     The  court  has  not  noticed  this  point. 

Should  these  reasons  iail  to  influence  the  court,  still  the  judg« 
ment  should  be  amended  so  as  to  invalidate  only  the  proceed- 
ings since  the  1st  of  May,  1835,  reserving  the  right  to  make  other 
parties. 

Simon,  J.  The  appellant's  counsel,  in  his  petition  for  a  re- 
hearing, attempts  to  controvert  our  opinion,  that  the  plaintiff 
had  an  interest  in  the  cause,  which  authorized  him  to  maintain 
an  injunction  against  his  proceedings,  and  thinks  proper  to  in- 
quire, '*  wheth9r  any  member  of  this  court  has  read  the  document^  to 
be  found  at  page  36  of  the  record^  being  nothing  mot^.  or  less  than 
a  copy,  from  t/w  books  of  the  Insurance  Company  of  a  transfer  of 
Mr.  MussorCs  twenty  shares,  on  the  21th  of  April,  1^135?" 

If  the  counsel  had  taken  the  trouble  of  reading  the  whole 
opinion  of  this  court,  he  would  have  ascertained  that  the  fact,  to 
which  he  now  adverts,  with  the  indirect  and  unfounded  imputa- 
tion of  its  having  been  overlooked,  is  not  only  noticed  at  fuU 
length  in  the  said  opinion,  but  that  we  have  also  noticed  a  very 
important  fact  exhibited  by  the  record,  as  admitted  by  the  coun- 
sel of  the  parties,  to  wit,  ^*  that  the  whole  stock  of  the  old  company 
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iDoa  iransfenred  to  the  new  one,  between  the  25th  and  SOtli  of  Aprils 
1835/'  According  to  the  position  which  he  assumes,  it  would 
necessarily  follow  that,  not  only  Musson  had  no  interest  in  the 
stock  of  the  company,  on  the  1st  of  May,  1835,  the  day  on  which 
the  charter  expired,  but  that  the  whole  company  was  extinct 
before  that  time,  and  that,  therefore,  there  wais,  at  the  time  of 
its  dissolution,  no  person  composing  the  said  company.  The 
counsel,  however,  appears  to  have  lost  sight  of  the  fact,  that  the 
suit  against  the  old  company  was  pending  at  the  time  of  the  trans^ 
fer  made  by  Musson  and  by  the  whole  company  to  the  Louis- 
iana State  Marine  and  Fire  Insurance  Company  ;  that  the  citO" 
tion  was  served  on  the  20th  of  April,  previous  to  the  transfer ; 
and  that,  under  the  sixteenth  section  of  the  charter,  the  stockhold- 
ers, had,  at  the  time  of  its  dissolution,  become  responsible  in  their 
individual  capacities,  to  the  extent  of  their  respective  shares, 
in  any  suit  then  pend'ng^  for  the  payment  of  all  rlebts  previously 
contracted  by  the  company.  It  is  undoubtedly  true  that  Musson's 
shares,  as  well  as  those  of  the  old  company,  did  not  belong  to 
them  at  the  time  of  the  dissolution  of  the  charter,  and  that  the 
same  were  then  owned  by  the  new  one  ;  but  this  is  one  of  the 
very  reasons  which  induced  us  to  decide  that  it  was  the  plain- 
tiflf's  duty  to  cite  the  stockholders  against  whom  he  intended  to 
exercise  his  recourse  under  the  charter,  or  to  avail  himself  of 
the  transfer  of  the  stock  made  to  the  new  company,  and  to  call 
the  latter  to  defend  the  suit  under  the  responsibility  it  had  as- 
sumed in  the  act  of  transfer.  Under  the  facts  and  circumstan- 
ces insisted  on  by  the  appellant's  counsel,  bad  he  any  right  to 
proceed  to  judgment  against  the  old  company,  of  which  Mus- 
son was  a  member,  at  the  time  of  the  citation  7  Surely  not.  It 
was  dissolved,  and  the  stockholders  thereof  had  parted  with 
their  interest  in  the  stock  several  days  previous  to  the  expira- 
tion of  the  charter.  Why  then  did  he  obtain  his  judgment 
against  the  old  company,  in  June,  1 844  ?  and  why  did  he  issue 
an  execution  against  it  ?  If  Musson  did  not  possess  any  further 
interest  in  the  stock  after  his  transfer,  and  had  nothing  to  do  with 
the  judgment,  was  not  the  old  company  equally  disinterested,  in 
consequence  of  the  transfer  of  the  whole  stock,  made  at  the  same 
timet  and  to  the  same  company  ?    Clearly  so ;    and  strongly 
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impressed  with  the  idea,  that  no  judgment  could  be  legally  ob- 
tained against  a  company,  which,  though  legally  cited  whilst 
its  char^^er  was  in  full  operation,  had  subsequently  become  dis- 
interested in  the  suit  by  the  transfer  of  the  whole  stock,  and 
disqualified  from  appearing  in  it  by  the  expiration  of  its  char- 
ter, and  with  the  belief  that  the  judgment  and  execution  en- 
joined, though  rendered  and  issued  against  the  Louisiana  State 
Insurance  Company  under  its  corporate  name,  are  virtually*  in- 
tended to  have  their  effect  against  the  persons  composing  said 
company  at  the  time  of  the  service  of  the  citation,  the  debt 
sued  on  having  been  contracted  previous  to  the  transfer  and  dis- 
solution, we  must  again  conclude,  that  the  appellee,  as  one  of 
the  old  stockholders,  has  a  right  to  demand  that  its  nullity  be  de- 
clared, and  that  the  ii\junction  issued  against  its  execution  be 
perpetuated. 

With  regard  to  the  counsel's  demand  that  we  should  only  in- 
validate the  proceedings  since  the  1st  of  May,  1835,  reserving  to 
his  client  the  right  to  make  other  parties  if  he  sees  proper  to  do 
so,  we  think  we  have  no  right  to  make  any  such  reservation, 
and  to  express  any  opinion  by  which  we  should  permit  the  ap- 
pellant, in  an  action  of  nullity,  to  reinstate  his  suit  on  the  docket 
of  the  court  in  which  the  judgment  complained  of  was  ren- 
dered. He  may,  perhaps,  have  a  right  to  do  so  on  application 
to  the  court  a  qua ;  but  we  conceive  that  we  have  no  authority 
in  this  case  to  reserve  or  to  order  it ;  and  as  the  judgment  com- 
plained of  was  the  only  matter  in  controversy  in  this  suit,  it 
suffices  for  us  to  say  that  said  judgment  was  illegally  obtained, 
and  that  it  was  properly  annulled  in  the  lower  court.  This  is 
the  only  purport  and  extent  of  our  judgment. 

The  re-hearing  is,  therefore,  refused. 
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Tbb  M188I88IPP1  Marine  and  Firs  Insurance  Compant  v.  The 
Bank  of  Louisiana. 

An  action  before  the  Commercial  Court  to  annul  a  sale  made  by  the  sheriff  of  a 
District  Court,  and  exception  that  the  former  court  cannot  annul,  or  set  aside  the 
proceedings  of  the  latter:  Held,  that  so  far  as  the  judicial  proceedings  of  the  latter 
are  concerned,  the  Cemmercial  Court  is  without  jurisd  iction  ;  but  where  the  ex- 
ecutory proceedings  of  a  sheriff  are  set  up  by  defendants  as  the  basis  of  their  title, 
they  may  be  examined,  and  set  aside  if  illegal. 

Where  the  notice  of  seizure  under  a  jL/a.  is  illegal,  the  sale  will  be  set  aside. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 
The  defendants  having  obtained  a  judgment  against  the  plain- 
tiffs, in  the  District  Court  of  the  First  District,  on  a  note  secured 
by  the  pledge  of  certain  shares  of  the  stock  in  the  Bank  of  Loui- 
siana, caused  the  same  to  be  seized  and  sold  by  the  sheriff,  and, 
through  an  agent,  became  the  purchasers  thereof.  The  present 
action  was  instituted  before  the  Commercial  Court.  The  peti- 
tioners pray  that  the  sale  may  be  declared  void,  and  that  they 
may  be  declared  the  owners  of  the  things  sold.  The  material 
facts  disclosed  by  the  pleadings  and  evidence,  are  recited  in 
the  opinion  delivered  by  Garland,  J. 

Lockett  and  Micou^  for  the  appellants.  The  judge  of  the  Com- 
mercial Court  and  the  counsel  for  the  defence  insist  that  Chas. 
Harrod  was  the  last  president  of  the  Insurance  Company,  and 
that  service  upon  him  was  therefore  good.  Non  sequitur.  Ser- 
vice must  be  made  on  the  president,  in  office  at  the  time  of  service. 

It  is  not  true  that  Harrod  was  the  last  president.  The  mi- 
nutes of  Nov.  20,  1838,  contain  his  formal  resignation,  and  the 
appointment  of  Lockett  as  his  successor,  j>ro  tern.  On  the  31st 
January,  1839,  Lockett's  functions  were  continued,  by  resolu- 
tion ;  and  on  the  13th  May,  1839,  the  liquidation  of  the  compa- 
ny was  placed  under  the  control  of  the  president  and  tux)  directors^ 
Lockett  then  being  the  president.  At  the  meeting  to  resolve 
upon  the  liquidation,  the  Bank  of  Louisiana  appeared  as  a  stock- 
holder, through  H.  C.  Cammack,  its  attorney  in  fact.  The  func- 
tions of  the  president  were  not  suspended.  The  only  change 
made  was,  diat  a  committee  of  the  board  was  named  to  advise 
with  him,  instead  of  a  fhll  board.    The  president  remained  the 
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head  of  the  corporation,  and  the  only  person  competent  to  act 
as  its  officer.  Ue  was  so  named  with  the  concurrence  and  con- 
sent of  the  Bank  of  Louisiana  as  a  stock  holder  of  the  Insurance 
Company,  and  so  recognized  in  their  judicial  proceedings.  The 
other  members  of  the  committee  had  no  other  powers  or  func- 
tions but  those  of  directors.  Consequently  no  legal  service  of 
judicial  process,  or  notice,  could  be  made  upon  them. 

In  all  the  proceedings  in  the  District  Court,  before  the  sale 
complained  of,  Lockett  was  recognized  as  the  president ;  and, 
in  that  capacity,  he  executed  the  note  and  pledge  on  which  the 
suit  was  based.  Can  the  bank,  after  thus  transacting  with  a 
person  known  to  them  as  the  chief  officer  of  the  company,  pass 
over  him,  and,  in  a  most  important  proceeding,  serve  notice  up- 
on some  other  ?  It  is  not  even  shown  that  notice  came  to  the 
hands  of  C.  Harrod.  The  sheriff  says  only,  that  he  delivered 
it  to  Mr.  Heyl.  It  is  proved  that  Heyl  was  not  an  officer  of 
the  company ;  that  he  was  a  clerk  at  the  Atchafalaya  Bank ; 
that  the  Mississippi  Insurance  Company  had  no  office  there ; 
and  finally,  that  he  had  no  recollection  of  ever  seeing  the  notice 
in  question,  or  of  delivering  it  to  Harrod. 

The  judge  of  the  Commercial  Court  says  that  the  receipt  of 
the  notice  ought  to  have  been  negatived  on  oath.  If  such  a 
suggestion  had  been  made  on  the  trial,  the  company  would  cer- 
tainly have  tendered  the  affidavits  of  I^ockett  and  Harrod  ;  but 
it  is  obvious,  that  they  could  not  have  been  witnesses  for  the 
plaintiffs,  if  objected  to,  being  stock  holders  of  the  company. 
The  bank  might  have  called  upon  them,  and  ought  to  have  done 
so,  as  it  held  the  affirmative  in  the  attempt  to  cure  a  service, 
illegal  on  its  face. 

The  Code  of  Practice  requires  that  three  days'  notice  of  a  sei- 
zure be  given  to  the  defendant,  before  advertisement.  The 
mode  of  giving  notice  is  not  fixed.  It  must  be  decided  by  ana- 
logy. Citation  can  only  be  served  upon  the  president  in  person, 
or  upon  some  other  officer  at  the  office  of  the  corpotrUion.  Notice 
of  seizure  and  intention  to  sell,  must  be  given  in  the  same  man- 
ner.   Code  of  Pract.  art.  198. 

It  is  objected  that  it  was  not  necessary  to  give  notice,  because 
the  stock  was  already  pledged  for  the  debt 
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It  was  decided  in  Grant  and  Olden  v.  Walden  (6  La.  623), 
that  the  three  dajrs'  notice  was  necessary  in  cases  of  seizure  and 
sale  of  property  specially  mortgaged  for  the  debt.  This  decision 
was  affirmed  in  the  case  of  Saillard  v.  White  (14  La.  84),  and 
has  ever  since  been  acted  upon  as  the  law.  Parties  interested 
have  a  right  to  expect  a  compliance  with  this  form,  and  it 
would  be  unjust  to  deprive  them  of  its  advantages.  The  neces- 
sity of  notice  is  greater  in  cases  of  pledge  than  of  mortgage.  In 
the  latter,  the  property  being  in  possession  of  the  debtor,  the 
very  act  of  taking  it  out  of  his  possession,  gives  him  notice  of 
the  seizure.  In  cases  of  pledge,  the  property  being  in  the  hands 
of  the  creditor,  he  may  place  it  in  the  sheriff's  hands  and  cause 
it  to  be  sold,  without  the  knowledge  of  the  oumer,  unless  required 
to  give  him  notice.  Thus  the  most  injurious  sacrifices  might 
occur.  Tl^is  case  is  a  signal  instance,  in  which  the  property  of 
a  debtor  has  been  sacrificed,  and  purchased  by  the  creditor  for 
less  than  one-third  of  its  admitted  value. 

The  counsel  for  the  defendant  contends  that  the  stock  having 
already  been  seized  under  previous  executions,  remained  under 
seizure,  and  that  no  new  notices  were  required,  when  seized 
under  the  last  execution. 

The  seizure  of  the  sheriff  made  under  execution  expires  with 
his  writ.  It  was  so  decided  in  Rothschild  v.  Ramsay  (2  La.  80), 
the  very  case  cited  by  the  defendant's  counsel.  The  first  writ 
was  issued  on  the  29th  November,  1841,  a  levy  on  the  stock  wa« 
made  under  it,  and  the  writ  was  returned  stayed^  on  the  5th 
Monday  of  January,  1842.  The  second  writ  was  issued  6th 
October,  1842,  and  was  returned  stayed  by  the  plaintiff,  on  the 
8d  Monday  of  November,  1842.  The  third  writ  was  issued  28d 
February,  1843.  Seizure  was  made  in  the  hands  of  F.  B.  Conrad, 
assignee,  and  was  returned  on  the  2d  Monday  of  April,  1843. 
The  fourth  writ,  under  which  the  stock  was  sold,  was  issued 
15th  April,  1843.  So  that  from  the  5th  Monday  x>f  January, 
1842,  until  April,  1843,  there  was  no  seizure  or  procceedings 
whatever  existing  against  the  stock  pledged  to  the  bank,  and 
during  a  great  part  of  the  time,  no  writ  in  the  sherifi*'s  hands^ 
Is  it  possible  that  the  court  can  countenance  the  doctrine,  that 
notices  will  be  presumed  td  have  been  correctly  given  under 
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the  one  writ,  and  that  this  presumption  will  cure  the  defect  of 
notice  under  another  writ,  issued  fifteen  months  afterwards  1 

The  stock  never  was  seized.  To  make  an  effectual  and  va- 
lid seizure,  the  sheriff  must  take  possession  of  the  property 
seized.  If  it  consist  of  credits  or  incorporeal  things,  possession 
of  the  title  should  be  taken.  The  sheriff  should  take  the  same 
possession  that  would  be  necessary  to  complete  the  title  of  a 
purchaser.  Civil  Code,  art.  2457.  The  certificate  of  stock  was 
never  taken  into  the  possession  of  the  sheriff,  nor  was  it  exhi- 
bited at  the  sale.  Bidders  might  have  been  deterred  from  bid- 
ding for  stock,  the  certificates  of  which  were  not  shown.  It 
may  be  presumed  that  if  the  certificates  had  been  exhibited, 
greater  confidence  would  have  been  felt  in  the  title ;  that  the 
plaintiffs  would  have  ibund  some  competitor  at  the  bidding  ;• 
and  that  the  property  would  not  have  been  sacrificed. 

L.  Pierce^  for  the  defendants.  The  Commercial  Court  had  na 
jurisdiction.  This  suit  should  have  been  brought  in  the  Dis- 
trict Court.  The  jurisdiction  of  a  court  is  not  exhausted  by 
the  rendition  of  its  judgment,  but  continues  until  that  judgment' 
shall  be  satisfied.  The  execution  of  process  is  a  part  of  the 
proceedings  in  a  suit.  According  to  the  regulations  of  the 
Spanish  laws,  on  the  subject  of  execution,  when  the  judgment 
of  a  court  has  to  be  executed  even  within  the  jurisdictional 
limits  of  another,  on  opposition  made  to  the  proceedings  on 
grounds  wholly  incidental  to  the  original  cause,  the  claims  and 
rights  of  the  opposers  were  to  be  decided  upon  by  the  judge  who 
held  cognizance  of  the  principal  suit.     8  Mart.  63. 

The  first  objection  made  by  the  Insurance  Company  is  not 
sustained.  The  minutes  of  the  company  (Deliberations  of  May 
3d,  1839,)  show  that  Harrod  was  the  last  president.  If  the  sab- 
sequent  proceedings  of  some  of  the  stockholders  were  beyond 
their  powers  as  members  of  the  corporation,  and  the  liquidating^ 
committee  Aiullity,  which  is  believed,  the  notice  was  good  up- 
on Harrod.  If  the  liquidating  committee  exists,  as  they  appear 
in  the  case  in  the  District  Court,  and  Harrod,  Hodge  and  Lock* 
ett  were  the  committee,  service  upon  Harrod  was  good,  for 
notice  to  one  of  the  committee  was  notice  to  all.  That  it  was 
duly  served  upon  him  is  proved  by  Heyl's  testimony,  who  de- 
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poses  that  he  always  placed  on  the  table  of  Harrod  all  papers 
left  for  him,  without  reading  them,  and  the  minute  book  shows 
that  there  was  no  ofEce  of  business.  But  the  plaintiffs  are 
barred  by  their  own  proceedings  in  the  District  Court.  On  the 
8th  December,  1841,  this  pledged  stock  was  seized  by  the  she- 
riff, and  92,040  made  besides  upon  the  Writ,  which  was  paid  to 
the  defendants.  This  writ  was  stayed,  but  the  seizure  still  con- 
tinued. Under  the  common  law  a  venditioni  exponas  would  have 
afterwards  issued.  Under  our  system  alias  KnApluries fieri  facias 
are  the  common  writs.  This  seizure  of  the  stock,  in  December, 
1841,  is  not  complained  of,  either  in  the  District  Court,  or  in  the 
present  petition ;  and  there  was  no  necessity  of  notice  on  the 
alias  pluries  writ.     2  La.  280. 

There  is  no  necessity  for  advertisements  to  be  made  by  post'* 
ing  on  the  church  door  or  court  house  door.  Acts  of  March  9, 
1835,  and  March  11, 1887.    BuUard  and  Curry's  Dig.  p.  9. 

There  is  no  law  requiring  the  sheriff  to  take  manual  posses- 
sion of  the  certificate  of  stock,  nor  was  it  necessary  for  the  pur- 
poses of  justice.  The  purchaser  would  have  been  entitled,  on 
the  production  of  the  acyudication  of  the  sheriff,  to  have  trans- 
ferred to  him  the  170  shares  on  the  books  of  the  Bank  of  Louisi- 
ana, and  to  receive  a  certificate  in  his  own  name,  and  the  cer- 
tificate in  their  possession  would  of  course  be  cancelled.  The 
certificate  was  annexed  to  the  act  of  {Hedge,  and  whether  in  a 
notary's  office,  or  in  the  cashier^s  acting  as  notary,  could  not  be 
separated  from  the  act  of  pledge  until  the  ownership  was 
changed  by  a  sale. 

Garland,  J.  The  object  of  this  suit  is  to  annul  and  set  aside 
a  sale  made  by  the  sheriff  of  the  District  Court  of  the  First  Dis- 
trict, of  one  hundred  and  seventy  shares  of  the  stock  of  the  Bank 
of  Louisiana,  purchased  by  that  institution,  and  to  obtain  a  judg- 
ment decreeing  the  shares  to  belong  to  the  plaintiff.  The  facts 
are,  that  the  bank  discounted  a  note  for  upwards^  of  $20,000, 
drawn  by  the  company,  the  payment  of  which  was  secured  by 
the  pledge  of  170  shares  of  the  stock  of  the  Bank  of  Louisiana, 
and  a  number  of  shares  of  the  Bank  of  Orleans.  Suit  was 
brought  on  the  note,  in  the  District  Court,  a  judgment  obtained, 
and  various  executions  issued,  under  the  last  of  which  the  170 
diares  of  stock  were  seized  and  sold  by  the  sheriff,  and  purchased 
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by  the  agent  of  the  bank.  The  Insurance  Company  now  alleges 
that  said  sale  is  a  nullity :  first,  because  no  legal  notice  of  seizure 
was  given ;  secondly,  because  the  property  was  not  legally  ad- 
vertised ;  tkirdly,  because  the  sheriff  did  not,  when  he  sold  the 
stocky  have  it  or  the  certificate  therefor  in  his  possession,  and 
did  not  exhibit  it  to  the*  bidders  or  purchasers  at  the  sale  ;  fourth" 
ly,  because  no  .appraisement  was  made  of  the  stock  previous  to 
selling  it,  and  because,  generally,  the  requisitions  of  the  law 
have  not  been  complied  with. 

The  defendants  excepted  to  the  jurisdiction  of  the  Commercial 
Court,  and  aver  that  it  cannot  annul  or  set  aside  the  proceedings 
of  the  District  Court ;  and  further,  that  there  is  no  president  or 
directors  of  the  Insurance  Company,  nor  any  person  authorised 
by  law  to  institute  this  suit.  As  the  defendant's  counsel  was 
not  present  when  this  exception  was  tried  the  court  over-ruled 
it,  the  judge  saying,  in  his  reasons  for  his  judgment  on  tl)e  merits, 
that  he  presumed  it  was  abandoned.  The  case  was  tried  on  the 
merits,  and  a  judgment  given  for  the  defendants,  from  which  the 
plaintiffs  have  appealed. 

On  the  trial  it  was  proved  that  Henry  Lockett  signed  the  note 
sued  on,  as  the  president,  pro  tempore,  of  the  Insurance  Company. 
The  citation  was  served  on  him  when  the  suit  was  instituted, 
and  he  does  not  appear  even  to  have  been  superseded  in  that 
office.  The  notice  of  seizure  was  not  served  on  him  by  the  she- 
riff; but  the  sheriff  returns,  that  written  notice  of  seizure  was 
left  at  the  office  of  Charles  Harrod,  president  of  the  company, 
in  the  hands  of  Mr.  Heyl,  on  the  12th  of  May,  1843.  At  this 
period  it  is  shown  that  Harrod  was  not  the  president  of  the  com- 
pany, nor  had  he  been  for  several  years.  Heyl  is  not  shown  to 
have  been  an  officer  of  the  company,  nor  is  it  pretended  that  he 
was.  No  advertisement  was  posted  on  the  door  of  the  church, 
nor  of  the  court  house ;  and  no  appraisement  was  made  previ- 
ous to  the  sale. 

As  to  the  exceptions  filed  by  the  defendants,  we  are  of  opinion 
that  the  court  did  not  err  in  overruling  them.  The  first  is,  that 
the  Commercial  Court  cannot  annul  or  set  aside  the  proceedings 
of  the  District  Court.  This  is  true,  so  far  as  the  judicial  pro- 
ceedings of  the  latter  tribunal  come  in  question ;  but  it  is  not 
the  case  where  the  executory  proceedings  of  the  sheriff  are  set 
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up  as  the  basis  of  a  title  to  property  claimed  to  have  been  alien- 
ated. Here  the  defendants  set  up  the  proceedings  of  the  sheriff 
as  giving  them  a  title,  and  we  are  of  opinion  that  the  Commer- 
cial Court  has  power  to  examine  them,  to  see  if  the  requisites 
of  the  law  have  been  complied  with.  It  is  an  ever)*  day  oc- 
currence for  courts  to  look  into  the  proceedings  relating  to  the 
disposition  of  the  property  composing  successions,  when  set  up 
as  giving  a  title.  The  case  cited  by  the  counsel  from  8  Martin, 
68,  does  not  sustain  his  position. 

The  second  exception  is  rather  an  unfortunate  one  for  the  de- 
fendants. The  president  of  the  company,  and  those  represent- 
ing it  in  this  action,  are  identically  the  same  persons  with  whom 
the  bank  made  their  contract,  and  against  whom  they  brought 
suit  and  obtained  a  judgment.  No  other  president  or  drrectors^ 
seem  to  have  been  chosen  since,  and  the  charter  says,  that  when 
a  president  and  directors  are  once  selected,  they  shall  serve  un- 
til others  are  elected  to  replace  them.  The  corporation  is  not 
dissolved  by  a  failure  to  elect  directors  by  the  stockholders.  1 
Moreau's  Dig.  603,  sec.  6. 

Upon  the  merits  of  the  case  we  cannot  agree  with  the  judge  of 
the  Commercial  Court,  that  the  evidence  establishes  that  Harrod 
was  the  president  of  the  company,  that  his  place  of  business  was 
the  place  of  business  of  the  corporation,  and  that  the  notice  of 
seizure  ccmie  to  his  hands.  The  contrary  of  these  positions  is 
the  true  state  of  the  case.  The  minute  book  of  the  company, 
which  is  in  evidence,  shows  that  Harrod  resigned  as  president 
of  the  company,  on  the  2yth  November,  1838,  and  that  Lockett 
was  appointed  his  successor.  Harrod,  in  1843,  had  a  situation 
and  office  in  the  Atchafalaya  Bank,  with  which  the  Insurance 
Company  had  no  connection,  so  far  as  we  are  informed.  He 
was  one  of  the  liquidating  committee,  it  is  true ,  but  not  the 
principal  member,  or  chairman.  The  sheriff  does  not  say  either 
in  his  return,  or  evidence,  that  he  gave  a  notice  of  seizure  to 
Harrod ;  on  the  contrary,  he  says  it  was  handed  to  one  Heyl, 
who  never  had  any  connection  with  the  company,  and  who, 
when  examined,  does  not  say  that  he  gave  it  to  Harrod.  He 
swears  that  he  was  employed  in  the  Atchafalaya  Bank,  and  that 
when  persons  came  there  with  papers  for  Harrod,  he  laid  them 
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on  his  desk,  without  ever  looking  at  them.  He  never  saw  any 
notice  at  all.  Admitting  that  Harrod  was  the  proper  person  to 
whom  the  notice  should  have  been  given,  this  was  not  a  suffi-« 
cient  service  of  it.     Code  of  Practice,  art.  198. 

We  are  of  opinion  that  the  notice  of  seizure  was  illegal;  and 
the  sale  made  under  it  consequently  confers  no  title  on  the  de- 
fendants. There  are  other  grounds  of  nullity ;  but  it  is  not 
necessary  to  state  or  decide  them. 

The  judgment  of  the  Commercial  Court  is,  therefore,  annulled 
and  reversed,  and  it  is  ordered  and  decreed  that  the  sale  made 
by  the  sheriff  of  the  District  Court  to  the  defendants,  of  the  one 
hundred  and  seventy  shares  of  the  stock  of  the  Bank  of  Louisi- 
ana, be  annulled  and  set  aside,  as  being  illegal ;  and  that  the 
plaintiffs  recover  the  same,  subject  to  the  pledge  in  favor  of  the 
Bank  of  Louisiana,  and  the  judgment,  in  their  favor,  and  the 
privilege  acquired  by  the  seizure ;  the  appellees  paying  the  oosta 
in  bodi  courts. 


James  Barnes  Digos  v.  Denis  Prieur,  Recorder  of  Mortgages  for 
the  Parish  and  City  of  New  Orleans. 

A  bankrupt,  discharged  by  a  District  Court  of  the  United  States  under  the  act  of 
act  of  1841 ,  has  a  right  to  have  the  mortgages  recorded  against  him  for  the  pur- 
pose of  securing  debts  firom  which  he  hoa  been  discharged,  erased,  so  for  as  they 
may  effect  his  future  property.  And  where  a  rule  has  been  taken  in  the  District 
Court  on  the  recorder  and  the  mortgagees,  to  show  cause  why  the  mortgages  should 
not  beerosed,  and  no  cause  bos  been  shown,  and  the  rule  has  been  made  absolute, 
and  the  recorder  refuses  to  moke  the  erasure,  a  mandamus  may  be  obtained  from  a 
state  court  to  compel  him  to  do  so.  Per  Curiam  :  As  the  debts  secured  by  the 
mortgages  cannot  be  recovered  but  in  the  event  of  the  certificate  being  annulled  for 
fraud,  it  is  unjust,  in  the  absence  of  any  such  charge,  that  the  mortgagee  should 
stand  recorded  as  operating  on  the  future  property  of  the  bankrupt 

•  «__ 

Appeal  from  the  Commercial  Court  of  New  Orleans,  "PToto,  J. 

Elmore  and  W.  W.  King,  for  the  applicant,  cited  the  4th  sect. 
of  the  bankrupt  act  of  19th  August,  1841.  Civil  Code,  arts. 
3335,  3336, 3337,  3342, 3346.  Conrad,  Assignee,  v.  Prieur,  Re- 
carder,  5  Rob.  49. 

Roselius,  for  the  appellant. 
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Gakland,  !•  James  B.  Diggs  became  a  bankrupt  under  the 
act  of  Congress,  passed  in  1841.  An  assignee  was  appointed  to 
take  charge  of  his  estate,  and  a  discharge  given  to  the  bank- 
rupt. The  assignee  took  a  rule  in  the  District  Court  of  the  Uni- 
ted States  on  several  creditors  who  had  conventional  and  judi- 
cial mortgages  recorded  in  the  office  of  the  Recorder  of  Mortga- 
ges, to  show  cause  why  their  mortgages  should  not  be  erased, 
for  the  purpose  of  selling  the  same.*  The  creditors  show- 
ed no  cause  at  all,  and  the  order  was  granted.  With  this 
order,  or  decl'ee  of  the  District  Court  of  the  United  States,  and 
his  discharge,  the  bankrupt  called  on  the  defendant  to  erase  the 
mortgages  recorded  previous  to  his  discharge.  This  the  de- 
fendant, who  is  Recorder  of  Mortgages,  refused  to  do ;  where- 
upon Diggs  presented  his  prayer  for  a  mandamus  commanding 
the  recorder  to  erase  the  mortgages.  To  this  rule  the  Recorder 
answered  by  a  denial  of  the  jurisdiction  to  the  United  States 
District  Court,  to  grant  such  a  decree.  The  judge  below  said, 
that  he  was  satisfied  that  Diggs  had  received  his  discharge  un- 
der the  bankrupt  law,  and  that  the  District  Court  could  very 
properly  give  effect  to  that  discharge,  by  ordering  a  cancelling 
of  all  mortgages  recorded  against  the  bankrupt,  and  thus  give 
effect  to  his  certificate.  The  judge  says  that  this  proceeding  is 
very  similar  to  a  suit  upon  a  judgment  of  another  court,  which 
may  be  brought  and  prosecuted  to  judgment  and  execution ;  he,, 
therefore,  awarded  the  mandamus,  and  the  Recorder  has  ap- 
pealed. 

We  are  of  opinion  that  the  inferior  court  did  not  err.  An 
opportunity  was  given  to  the  creditors  to  make  opposition  to  the 
application  in  the  United  States  Court;  they  made  no  objection; 
and  the  bankrupt  being  discharged,  is  entitled  to  the  benefit  of 
his  certificate ;  and  it  is  not  proper  that  mortgages  should  stand 
upon  the  records,  effecting  any  future  property  the  bankrupt 
may  acquire. 

The  certificate  granted  to  Digg»  operates  as  a  dischai^e  of  his 

*The  rule  was  taken  by  the  bankrupt — ^not  by  the  Maignee ;  and  the  mortgagees 
were  mled  to  show  cause  *'  why  thd  mortgages  staniling  in  their  names  should  nut  be 
cancelled."  The  role  does  not  state  that  the  erasure  was  for  the  purpose  of  selling 
the  prq[»erty. 
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debts,  except  those  of  a  fiduciary  character,  contracted  at  any  time 
previous  to  the  filing  of  his  schedule  in  the  United  States  Gourty. 
unless,  in  some  subsequent  action,  it  shall  be  shown  that  the  cer- 
tificate was  fraudulently  obtained.  It  is,  therefore,  not  legal  nor 
just,  in  our  opinion,  in  the  absence  of  any  charge  of  fraud 
against  the  bankrupt,  that  mortgages  should  stand  recorded, 
operating  on  future  property,  when  the  debts  secured  by  those 
mortgages  cannot  be  recovered,  except  upon  the  contingency  of 
the  certificate  being  impeached,  and  annulled  for  fraud  in  pro- 
curing it 

Judgment  affirmed. 


llr    66 
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136     164 

To  make  out  a  title  by  prescrlpUoD,  such  as  will  authorize  a  recovery  in  a  petitory 
action,  where  poBBeesion  has  been  decreed  to  be  in  the  other  party,  plaintifib  mmt,  at 
least,  show  dearly  that,  before  posseanon  was  decreed  to  their  adversary,  they  held 
peaceable,  public,  continuous,  miinterrupted  and  unequivocal  possesiion,  a  sufficient 
lengrth  of  time,  under  a  just  title,  with  proof  of  the  exact  commencement  of  that 
possession.    C.  C.  3452,  3453. 

The  seventh  section  of  the  act  of  25th  March,  1810,  requiring  notarial  acts  concern- 
ing immovable  property  to  be  recorded  in  the  office  of  the  parish  judge  where  the 
property  is  situated,  was  not  repealed  by  the  promulgation  of  the  Civil  Code.  Under 
that  act,  contracts  of  sale  of  real  property,  not  recorded,  are  void  as  to  thixd  perMns. 

As  a  general  rule,  an  act  under  private  signature  has  no  date  as  to  third  persons ;  but 
A  date  may  be  given  to  it  by  facts  dehors  the  act,  as  by  proof  of  the  death  of  the 
person  in  whose  hand-vrriting  it  is  shown  to  have  been  drawn  up,  or  of  a  subscrib- 
ing witness. 

Fjoof,  by  a  subscribing  witness,  that  an  act  of  sale  of  real  property  sotts  teing  prif>6, 
was  signed  and  executed  on  the  day  of  its  date,  is  insufficient  to  give  it  effiact  from 
its  date,  as  to  third  persons.  Parol  evidence  is  admissible  only  to  prove  the  date  of 
the  act,  as  between  the  parties. 

A  witness  holding  other  property  under  a  title  through  which  the  party  offering  him 
claims  the  property  in  litigation,  has  an  interest  in  the  question  rather  than  in  the< 
case ;  and  any  objection  on  that  account  goes  to  his  credit,  and  not  to  his  com^ 
potency. 

Appeal  from  the  District  Court  of  Terrebonne,  Deblieuxy  J. 

Bodin,  for  the  plaintiffs. 

BeaUy  and  C.  A.  Johnson^  for  the  appellants. 

BuLLARD,  J.     The  tract  cf  land,  the  title  to  which  is  in  contro- 
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Tersy  in  this  case,  is  the  same  which  formed  the  object  of  a  pos" 
sessory  action  between  the  same  parties,  which  was  decided  by 
this  court  at  the  Jnly  term,  1841,  in  favor  of  the  present  defend- 
ant See  19  La.  251.  Thereupon  the  defendants  in  that  case, 
now  plaintiffs,  instituted  the  present  petitory  action. 
.  The  plaintiffs  assert  title  to  a  tract  of  land  of  forty  arpents 
front,  by  a  depth  of  forty  on  both  sides  of  the  bayou  Grand  Gail- 
lou,  in  the  parish  of  Terrebonne,  bounded  below  by  lands  of 
Guillaume  Darbonne,  and  above  by  land  now  possessed  by  Tho- 
mas Butler,  which  their  ancestor,  Joseph  Prevost,  dit  Collette, 
purchased  of  one  Robert  Brazil,  by  public  act  of  sale  passed  in 
the  county  of  Attakapas,  before  Louis  De  Blanc,  then  a  justice 
of  the  peace,  who  was  generally  reported  to  be  a  notary,  and 
exercising  the  functions  of  one,  before  two  witnesses,  dated  the 
12th  of  May,  1806,  at  which  time  he  took  possession.  They 
represent  that  he  remained  in  possession  until  his  death,  and 
that  they,  the  plaintiffs,  his  heirs,  have  possessed  the  same  in 
good  faith,  publicly  and  peaceably,  as  owners,  for  more  than 
thirty  years.  In  a  supplemental  petition,  they  allege  ownership 
by  the  prescription  of  twenty  years. 

The  defendant,  in  his  answer,  sets  up  title  to  a  tract  of  land 
of  thirty-six  arpents  front,  on  one  side  of  the  bayou  Grand  Cail^ 
lou,  in  tike  parish  of  Terrebonne,  by  eighty  in  depth,  and  on  the 
west  side  of  eleven  and  a  third  arpents  front,  by  the  same  depth, 
being  a  part  of  the  tract  of  eighty  arpents  front,  by  eighty  in 
depth,  on  both  sides  of  the  bayou,  originally  granted  to  Charles 
Jumonville  De  Villiers.  He  purchased  from  one  Hutchins, 
who  had  previously  purchased  of  Cocke,  and  it  is  admitted  that 
there  is  a  regulatr  chain  of  conveyances  from  the  grantee  Ju- 
monville De  Villiers  to  the  present  defendant. 

The  record  contains  the  copy  of  the  original  inchoate  title  of 
Jumonville,  for  a  tract  of  eighty  arpents  front,  by  eighty  in  depth, 
on  both  sides  of  the  bayou  Grand  Caillou,  bounded  below  by  the 
ancien  campement  de  Darbonne,  and  a  survey  by  Pothier,  in  1804. 
This  title  is  shown  to  have  been  confirmed  and  located  by  the 
United  States ;  and  the  township  plats,  and  other  evidence  in 
the  record  show,  that  it  covers  the  land  in  controversy.  The 
lower  boundary  of  the  Jumonville  tract,  as  shown  by  the  survey 
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by  Pothier,  is  from  eight  to  ten  leagues  from  the  gulf  of  Mexico, 
and  as  it  has  been  located  by  the  surveying  department  of  the 
United  States,  it  is  proved  to  be  distant  twenty-eight  miles. 
Th^  two  surveys  correspond  as  to  the  point  of  beginning. 

It  is,  therefore,  quite  clear,  that  the  defendant  has  shown  title 
in  himself,  derived  from  the  Spanish  government,  and  confirmed 
and  located  by  the  United  States,  to  the  land  claimed  and  occu- 
pied by  him. 

On  the  other  hand,  the  sale  from  Robert  Brazil  to  the  plain- 
tifis'  ancestor,  is  an  act  under  private  signature,  never  recorded 
until  1842,  for  forty  arpents  front  on  each  side  of  the  bayou  Cail- 
lou,  bounded  below  by  the  land  of  Guillamme  Darbonne,  and 
above  by  public  lands.  The  plaintiffs  neither  show  any  primi- 
tive title  out  of  the  domain  in  favor  of  Brazil,  nor  do  they  con- 
nect his  title  with  that  of  Jumonville  De  Villiers.  They  rest 
their  hope  of  recovering  in  this  action  upon  the  prescription  of 
ten  or  twenty  years,  as  alleged  in  their  supplemental  petition. 

In  order  to  succeed  in  making  out  a  title  by  prescription^ 
when  out  of  possession  themselves — such  a  title  as  would  au* 
thorize  their  recovery  as  plaintiffs  in  a  petitory  action,  the 
plaintiffs  must,  at  least,  show  clearly,  that  before  the  possession 
was  decreed  to  their  adversary,  they  held  peaceable,  public, 
continuous,  uninterrupted  and  unequivocal  possession  a  suffi- 
cient length  of  time,  under  a  just  title,  with  proof  of  the  exact 
commencement  of  that  possession.  Civil  Code,  arts.  3452  and 
3453.  We  say  at  least,  because  in  general  the  prescription  oc- 
quirendi  causa  avails  only  the  possessor  as  an  exception,  and,  a 
bar  to  a  petitory  action  instituted  by  the  true  owner,  thereby 
giving  effect  to  a  title  a  non  domino,  accompanied  by  long  pos- 
session, in  good  faith.  But  such  a  title  would  be  sufficient  to 
evict  a  possessor  without  an  anterior  title,  yet  all  the  above 
qualities  of  the  previous  possession  must  concur.  Such  an  ac- 
tion was  known  to  the  Roman  law  under  the  name  of  actio  pub- 
liciana.  It  was  allowed  in  favor  of  one,  who,  having  possessed 
in  good  faith  and  in  virtue  of  a  just  title,  had  lost  possession  be- 
fore his  prescription  was  fully  acquired ;  and  might  be  main- 
tained against  one  either  without  title,  or  at  least  one  less 
valid  and  apparent.    Duranton  gives  an  example  of  this  kind 
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of  action.  "  Paul  m'a  vendu  et  livr^  un  fonds  dont  il  n*6tait 
pas  propri^taire,  et  que  je  croyais  lui  appartenir  :  avant  d'en 
avoir  present  la  propri^t^,  j'en  ai  perdu  la  possession  par  une 
cause  quelconque :  un  tiers  s'en  est  empar^  sans  titre,  ou  parce 
que  ce  mdme  immenble  lui  a  ^te  vendu  et  livr6  par  Paul  de« 
puis  I'achat  fait  par  moi.  Je  ne  suis  pas,  il  est  vrai,  propri^taire, 
puisque  Paul  qui  me.Ta  vendu  et  livr6,  ne  I'^tait  pas  lui  m^me, 
et  que  je  n'ai  point  encore  present:  or,  en  principe,  il  faut  4tre 
proprietaire,etprouver  qu'on  Test,  pour  pou voir  exercerlare- 
vendication  avec  succes.  N6ammoins  je  dois  6tre  pr6f(§r6,  et  je 
puis  agir  par  revendication,  eomme  si  j'avais  prescrit ;  ce  qui  me 
serait  sartout  fort  utile  si  je  ne  pouvais  recouvrer  la  possession, 
8oit  parceque  j'aurais  succomb6  au  possessoire,  soit  parce  que 
j'anrais  laiss^  ^couler  le  d61ai  utile  pour  agir  par  cette  voie."  4 
vol.  No.  233.  1  Zacharie,  Droit  Frcui^ais,  p.  470. 

The  same  doctrine  is  laid  down  by  Pothier,  in  his  Treatise  De 
Droit  de  Propri^t^,  Nos.  202,  203,  and  was  alluded  to  and  con- 
sidered in  Bedford  v.  Vrqukart  8  La.  24 1. 

Even  this  equitable  action  required  all  the  qualities  of  good 
faith,  just  title,  and  open,  public,  and  quiet  possession,  which 
would  be  necessary  to  repel  an  action  against  such  possessor, 
instituted  by  the  true  owner,  if  he  had  not  lost  his  possession. 

But  the  present  action  is  not  exactly  of  that  character.  On 
the  contrary,  the  plaintiffs  contend  that  when  they  lost  their 
po!»ession,  they  had  already  acquired  a  better  title  than  the 
defendants,  by  prescription.  What  arc  the  facts  in  reference 
to  possession  ?  No  possession  by  Brazil  is  shown,  and  none  by 
the  plaintiffs,  until  1807  or  1808,  although  the  sale  by  Brazil  to 
their  ancestor,  purports  to  bear  date  in  1806.  That  possession 
waB  of  a  very  insignificant  part  of  the  whole  tract,  without  any 
survey,  and  without  even  recording  in  the  parish  in  which  the 
land  lies  the  act  of  sale.  Such  a  possession  cannot  be  said  to 
be  unequivocal.  In  the  case  of  Gramer  et  al,  v.  Baron  et  aL, 
the  court  said  that,  under  the  act  of  1810,*  a  contract  of  sale  not 

•The  act  of  24th  March,  1810,  provides : 

Section  7.  No  notarial  act  concerning  immovable  property  shall  have  any  effect 
ai^ainat  third  penwns,  until  the  same  shall  have  been  recorded  in  the  office  of  the  judfjre 
of  tlic  parish  where  such  immovable  property  is  situated.    2  Morcau's  Dirrcnt,  p.  286. 
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recorded  is,  in  relation  to  third  persons,  considered  as  void.  4 
La.  241.  The  act  of  1610  requires  even  notarial  acts  to  be  re- 
corded in  the  parish  virhere  the  land  is  situated ;  and  this  law 
was  held  not  to  be  repealed  by  the  Civil  Code,  in  Carraby  v. 
Desmarre^  1  Mart.  N.  S.  661. 

Thus  it  appears  that  the  time  at  which  the  possession  began 
is  left  vague ;  that  the  taking  of  possession  was  accompanied 
by  no  act  showing  that  it  was  taken  as  owner,  with  pretensions 
to  a  large  extent  of  land  beyond  the  spot  actually  occupied, 
such  as  running  out  the  lines  by  a  surveyor,  or  recording  their 
evidence  of  title  for  the  information  of  the  public.  The  plain- 
tiffs, with  a  possession  thus  limited  and  equivocal,  do  not  appear 
to  have  made  any  opposition  to  the  location  of  the  Jumonville 
title  so  as  to  embrace  their  improvement,  much  less  to  have  ob- 
tained from  the  government  any  recognition  of  their  title  under 
Brazil.  If  such  a  possession  be  not,  strictly  speaking,  clandes- 
tine, it  is  not,  to  say  the  least  of  it,  such  as  to  put  the  true  owner 
on  his  guard;  especially  as  it  is  wholly  unconnected  with  any 
previous  possession  by  Brazil,  the  plaintiff's  vendor,  who,  for 
aught  that  appears,  never  had  any  title  or  possession  at  all. 

As  a  general  rule,  an  act  under  private  signature  has  no  date 
as  to  third  persons ;  but  a  date  may  be  given  to  it  by  facts  dehors 
the  deed,  such  as  proof  of  the  death  of  the  person  in  whose 
hand- writing  it  is  shown  to  have  been  dravm  up,  or  of  a  sub- 
scribing witness.  But  proof  by  a  subscribing  witness  that  it 
was  signed  and  executed  on  the  day  it  bears  date,  does  not  suf- 
fice, in  our  opinion,  to  give  it  effect  from  its  date  as  to  third 
persons.  Parol  evidence  was,  therefore,  admissible  only  to 
prove  the  date  of  the  act  as  between  the  parties  thereto ;  but  the 
rejection  of  it,  as  shown  by  the  bill  of  exceptions,  could  not 
have  any  influence  on  the  decision  of  this  cause. 

The  testimony  of  Butler  was  objected  to  on  the  score  of  in- 
terest, holding  himself  a  large  tract  of  land  under  the  title  of 
Jumonville.  This  shows  rather  an  interest  in  the  question,  than 
in  the  cause,  and  the  objection  goes  to  his  credit  and  not  to  his 
competency ;  and  the  court  did  not  err  in  admitting  hii  testi- 
mony. 

It  appears  from  another  bill  of  exceptions  that  the  plaintiffs  of- 
fered to  prove  by  witnesses,  that  when  Hutchins  took  posses- 
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sion,  in  1829,  he  was  notified  of  the  title  of  the  plaintifis,  and 
that  he  asked  permission  to  remain  there  for  one  or  two  years 
and  make  a  crop,  and  promised  that  all  the  improvements  he 
would  make  should  be  for  the  benefit  of  the  plaintiffs,  and  that 
he  would  never  take  advantage  of  his  possession.  This  evi- 
dence was  objected  to  on  the  ground,  that  the  question  of  pos- 
session had  already  been  definitely  settled  between  the  parties. 
We  are  of  opinion  that  the  court  did  not  err.  Such  evidence 
could  have  no  influence  in  a  question  of  title,  and  the  right  of 
possession  had  been  already  decided. 

Upon  the  whole,  we  are  of  opinion  that  the  plaintiffs  have 
failed  to  make  out  a  better  title  than  that  of  the  defendant. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed ;  and  it  is  further  ac^udged  and  de- 
creed, that  the  defendant  be  quieted  in  his  title  to  the  tract  of 
land  described  in  his  answer,  against  the  pretensions  of  the 
plaintiffs,  and  that  the  appellees  pay  the  costs  in  both  courts.  * 

*Bodin,  for  a  re-hearing.  The  plaintiffs  claim  as  owners,  although  the  deriva- 
tion of  their  title  is  a  non  domino^  for  they  claim  in  yirtue  of  that  mode  of  acqui- 
ring which  the  interest  of  society  at  large  has  caused  to  be  preferred  to  all  other 
modes,  and  which  the  law  causes  to  triumph  over  the  true  owner  of  the  thing. 

But  18  it  only  when  the  true  owner  attacks  the  possessor,  that  prescription 
may  be  opposed  to  him  ?  Or,  will  prescription,  once  acquired,  be  always  a  victo- 
rious means  of  attack  as  well  as  of  defence  ? 

Our  Code  (article  3420)  says,  "  that  prescription  is  a  means  of  acquiring." 
Article  3422  teaches,  that  **  prescription,  by  which  debts  are  released,  is  a  per- 
emptory aud  perpetual  bar  to  every  species  of  action,  real  or  personal ;"  while, 
on  the  contrary,  article  3421  declares,  *'  that  prescription  by  which  property  is 
acquired,  is  a  right  by  which  a  mere  possessor  acquires  the  property  of  a  thing." 

Then  the  question  presents  itself,  shall  that  acquisition  be  valid  and  available 
only  during  possession?  If  so,  the  provisions  of  the  Code  which  immediately 
follow  would  be  made  to  mean,  that  the  possessor,  after  ten  and  twenty  years, 
shall  be  able  to  repel  the  action  of  the  true  owner,  and  not  that  the  thing  is  ac- 
quired after  ten  and  twenty  years.  Article  3442  would  be  made  to  mean,  that  he 
who  has  a  title  to  an  immovable  shall  prescribe  the  possession,  and  not  the  pro- 
perty of  it  against  the  true  owner. 

Again,  article  3444  would  not  provide,  **  that  the  property  in  slaves  is  acquired 
by  five  years."  Thus  the  whole  text  of  our  laws  on  prescription  conveys  the 
idea  of  an  acquisition,  not  of  a  mere  means  of  defence. 

If  the  property  be  once  acquired,  and  the  right  to  it  exists  by  virtue  of  the  law, 
no  title  deed  can  prevail  against  it.    The  law  alone  must  declare  in  what  man- 
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ner  shall  be  destroyed  the  right  which  it  has  established.  And  as  that  right, 
when  once  acquired,  is  stronger  than  the  claims  of  the  true  owner,  he  will  stand 
in  no  better  condition  than  any  other  person,  if  the  thing  acquired  by  prescription 
should  be  in  his  possession. 

Such  is  the  doctrine  of  Justinian,  adopted  by  Pothier,  and  by  all  the  authors 
who  have  treated  of  the  matter.  It  is  not  the  actio  public'iaruij  bat  the  action  in 
revendication  of  the  property,  of  which  prescription  ha<)  made  him  the  owner,  even 
against  the  former  true  owner,  though  armed  with  the  true  title. 

The  actio  publiciana  was  resorted  to  only  in  the  cases  where  the  possessor, 
whose  prescription  (usucapion)  was  only  commenced,  claimed  tlie  possession 
against  an  usurper  who  had  no  title.  Duranton  speaks  of  it  incidentally,  as  well 
as  Pothier,  in  treatmg  of  the  rights  of  property.  The  position  of  the  parties  in 
this  case  does  not  require  the  consideration  of  the  principles  which  govern  that 
action,  a  pure  fiction  in  the  Roman  law,  tending  to  operate  the  very  reverse  of 
the  civil  effects  oi  usitcapioTL    Dacaurroy,  Inst  vol.  2,  p.  315. 

The  question  being  then  decided  according  to  the  doctrine  of  Justinian,  there 
remains  to  be  examined  the  character  of  the  title  upon  which  was  based  the 
prescription  of  ten  and  twenty  years,  pleaded  by  the  plaintifis.  And  this  leads  us 
to  the  consideration  of  the  second  motive  for  which  we  think  it  our  duty  to  so- 
licit a  revision  of  the  judgment 

The  validity  of  the  act  soils  seing  privi,  presented  as  the  origin  of  the  plaintifis' 
title,  was  examined  only  collaterally  in  the  discussion  of  the  qualities  of  our  pos- 
session. 

Why  should  the  two  elements  of  our  right  of  action  be  weighed  together  ? 
Shoold  the  weakness  of  one  prejudice  the  other,  and  the  conditions  wanting  in 
the  last  be  visited  on  the  first  7  It  is  clear  that  unless  the  two  questions  are  kept 
distinct,  the  court  will  be  liable  to  fall  into  one  of  those  errors  to  which  it  is  ex- 
posed by  the  viciousness  of  the  system  by  which  questions  of  fJEict,  as  well  as  of 
law,  are  to  be  decided  by  the  same  judge. 

In  considering  the  conditions  of  the  plaintifib'  possession  of  twenty  years,  the 
court  throw  into  the  balance  the  supposed  irregularities  of  their  act  of  sale.  It  is 
thus  that  it  declares  the  character  of  their  possession  to  be  equivocal,  because 
that  possession  comprehended  but  a  small  portion  of  the  land,  without  any  survey, 
and  without  the  recording  of  their  title  in  the  office  of  the  parish  judge,  conforma- 
bly with  the  act  of  1810. 

"  That  possession,"  says  the  court,  "  was  of  a  very  insignificant  part  of  the 
whole  tract,  without  any  survey,  and  without  even  recording  in  the  parish  in  which 
the  land  lies  the  act  of  sale.  Such  a  possession  cannot  be  said  to  be  unequivocal. 
In  the  case  of  Gravier  et  al.  v.  Biron  et  al.,  the  court  said  that,  under  the  act  of  1 810, 
a  contract  of  sale  not  recorded  is,  in  relation  to  third  persons,  considered  as  void. 
4  La.  241 .    The  act  of  181 0  requires  even  notarial  acts  to  be  recorded,"  &c. 

Is  it  not  evident  that  if  the  court  had  first  examined  the  act  of  sale,  and  found  it 
sufficient  to  prescribe  under  the  prescription  of  ten  and  twenty  years,  it  would 
not  have  reduced  the  extent  of  the  possession,  because  then  it  would  have  been 
fixed  by  the  title  (Civil  Code,  art.  3164)  ;  and  would  not  have  destroyed  its  char- 


MAY,  1845.  03 


Prevost  and  others  t.  EULb. 


acter  by  requiiing  its  registry  with  the  parish  judge,  whilst  its  date  is  anterior  to 
any  law  requiring  the  record  of  titles  7 

A  direct  examination  of  the  title  would  have  led  the  court  to  a  very  different  re- 
sult, as  to  its  value.  The  provisions  of  the  law  of  1810,  which  require  the  re- 
cording of  acts,  and  even  those  of  the  Ck>de  of  1808,  respecting  acts  under  private 
signature,  are  posterior  to  the  sale  from  Brazil  to  Prevost,  and  cannot  have  any 
retroactive  effect.  The  law  of  1810  disposes  only  for  the  future,  as  well  as  the 
law  of  1827  creating  the  ofSce  of  Register  of  Conveyances  for  New  Orleans,  and 
no  one  has  ever  had  the  idea  of  causing  to  be  registered  in  that  office,  acts  passed 
before  1827. 

But  it  will  be  said,  the  date  of  the  act  of  sale  is  itself  uncertain,  because  the 
testimony  of  one  witness  does  not  suffice  to  establish  its  date  with  regard  to  third 
persons. 

If  the  act  of  sale  be  examined  apart  from  all  consideration  of  the  other  facts  of 
the  case,  it  will  be  perceived  that  even  admitting  the  principle  (perhaps  a  forced 
one)  that  the  testimony  of  a  single  witness  to  an  act  sous  seingprivi  cannot  give  it 
a  date  with  regard  to  third  persons,  there  were  proo&  dehors  the  instrument  itself 
which  could  establish  its  date  with  precision ;  such  as  the  &ct  that  one  of  the  wit- 
nesses was  dead,  and  that  the  time  of  his  death  may  be  ascertained.  If  the  court 
should  think  the  proof  of  this  fact  necessary  for  the  plaintiffii,  as  it  is  evident  that 
they  will  be  able  to  establish  it,  why  not  remand  the  case  to  the  inierior  court,  or 
enter  a  judgment  of  non-suit  against  them  ?  Is  not  this  the  rule  which  law  and 
equity  calls  for,  and  which  has  always  been  applied  in  similar  cases  7 

But  another  circumstance  that  strongly  supports  this  act  is,  that  it  was  passed 
before  Louis  De  Blanc,  a  justice  of  the  peace. 

No  doubt  this  magistrate  had  not  the  official  capacity  to  give  to  the  act  an  au- 
thentic character ;  but  the  feet  that  he  has  signed  it,  being  a  justice  of  the  peace, 
furnishes  an  extrinsic  proof  of  its  date,  for,  upon  referring  to  the  archives  of  the 
State,  we  find  that  Mr.  De  Blanc  ceased  to  be  a  justice  of  the  peace,  in  Septem- 
ber, 1806;  and  the  act  is  dated,  May,  1806.  This  circumstance  is  dehors  the 
act  itself,  and  establishes  that  the  act  of  sale  was  anterior  to  September,  1806. 

The  proof  of  the  official  character  of  Mr.  De  Blanc,  and  of  the  time  during 
which  he  held  his  commission,  need  not  appear  in  the  record.  The  court  may 
take  cognizance  of  it,  as  was  decided  in  3  La.  p.  436. 

The  moment  that  the  date  of  the  plaintiff'  title  shall  be  established,  it  will  be 
entitled  to  full  &ith  and  credit  It  recites  that  the  Prevosts  were  already  in  pos- 
session at  the  date  at  which  it  was  passed.  Other  testimony  corroborates  this 
fact 

The  plaintifis'  title  being  acknowledged  as  a  sufficient  basis  to  prescribe  under, 
(for  the  oourt  seem  disposed  to  admit  the  doctrine  of  Toullier,  vol.  8,  No.  239,  and 
of  Pothier,  in  his  treatise  on  Prescription,  No.  99,  and  to  concede  that  an  act  un- 
der private  signature  can  serve  as  the  basis  of  the  prescription  of  ten  and  twenty 
years,}  they  are  dispensed  from  proving  ownership  in  their  authors,  and  of 
showing  a  regular  chain  of  title  from  the  first  and  true  owner  of  the  thing.    For, 
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as  says  Dncaurroy,  loco  cUatOj  the  tLsucapion  dispenses  with  all  these  proofs,  he- 
cause  it  confers  on  the  possessor  a  right  independently  of  that  which  his  predeces- 
sors may,  or  may  not  have  had. 

*'  K  such  possession  be  not  clandestine,"  (says  the  court,  after  having  shown 
that  the  phuntiffii'  act  had  not  been  registered,)  ''  it  is  not,  to  say  the  least  of  it, 
such  as  to  put  the  true  owner  on  his  guard ;  especially  aa  it  is  wholly  unconnect- 
ed with  any  previous  possession  by  Brazil,  the  plaintifib'  vendor,  who,  for  aught 
that  appears,  never  had  any  title  or  possession  ataU." 

The  plaintiff  cannot  be  reproached  for  not  having  shown  a  title  from  their  au- 
thor, fi>r  they  indirectly  admit  that  their  title  is  a  non  domino,  but  allege  that  it  is 
sufficient  under  the  prescription  oi  twenty  years.  » 

The  plaintifib'are  entitled,  at  least,  to  the  small  portion  of  land  actually  occu* 
pied  by  them  for  more  than  thirty  years,  and  of  which  they  heve  not  been  deprived 
by  the  possessory  action.  The  judgment  has  not  noticed  that  part  of  then:  claim, 
and  the  decree  seems  to  bear  on  the  whole  tract. 

Re^hearing  rrfused. 


Asa  Folsom  Cochrane  and  others  v.  The  BAinc  of  the  Ukftbd 

States. 

Where,  after  a  seizure  under  a  JL  fa,,  the  sheriff  is  enjoined  from  farther  proceed- 
ings, he  should  not  return  the  writ  mto  court,  but  retain  it  to  be  proceeded  with  in 
case  the  restraining  order  be  withdrawn  or  annulled.  Where  a  seizure  has  been 
made  under  a  jL/o.  before  the  return  day,  the  sheriff  should  retain  the  writ  until 
the  property  is  sold,  or  he  is  ordered  by  the  plaintiff,  or  other  competent  authority, 
to  release  it  Where  the  seizure  has  been  made  before  the  return  day,  he  may  da 
all  that  the  law  requires  of  him,  after  that  time. 

Where,  after  a  seizure  under  a)!. /a.,  the  sheriff,  on  being  enjomed  firom  further  pro^ 
oeedingB,  returns  the  writ  into  court,  and  under  an  alias  fi,  fa,  proceeds  to  sell  the 
property  origmally  seized,  without  making  any  new  seizure,  the  sale  will  be  annul' 
led. 

Appeal  by  the  defendants  from  a  judgment  of  the  City  Court 
of  Lafayette,  Carrigan^  J.,  homologating  the  sale  of  certain  pro* 
perty  of  the  defendants  sold  under  writs  of  clUcls  ji.  fa.  issued 
from  that  court. 

Gahland,  J.  Upon  six  notes  of  the  Bank  of  the  United  States, 
of  9100  each,  protested  for  non  payment  in  Philadelphia,  at  the 
instance  of  one  Asa  D.  Gove,  (m  the  33d  of  September,  1842, 
six  different  suits,  in  the  names  of  Cochrane  and  five  other  per- 
sons purporting  to  reside  in  Boston,  Cincinnati  and  elsewhere, 
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were  commenced  in  the  City  Court  of  Lafayette,  on  the  5th  of 
October,  1842.  On  the  same  day,  at  the  instance  of  the  coun- 
sel for  the  various  plaintiffs,  a  young  member  of  the  bar  residing 
in  Lafayette,  was  appointed  curator  ad  hoc  to  the  bank;  upon 
whom,  on  the  same  day,  citations  were  served,  and,  on  the  next, 
answers  were  filed  by  him,  without  even  having  communicated 
the  proceedings  to  the  bank,  or  any  of  their  agents.  Upon  the 
evidence  of  one  Phelps,  who  was  then  clerk  of  the  court,  that 
the  notes  were  genuine,  six  separate  judgments  were  rendered 
for  8100,  with  interest  and  costs.  The  notices  of  judgment 
were  served  on  the  curator  ad  hoc^  and,  soon  after,  six  execu- 
tions were  placed  in  the  hands  of  the  marshall  of  the  court,  which 
were  levied  on  certain  lots  of  ground  in  the  city  of  Lafayette, 
and  duly  advertised  for  sale.  Previous  to  the  sale,  the  Com- 
mercial Court  of  New  Orleans  extended  its  jurisdiction  into  the 
parish  of  Jefferson,  and  issued  an  injunction,  directing  the  mar- 
shall  to  desist  from  his  proceedings.  The  parties  were  also 
brought  before  the  Conmiercial  Court  by  a  rule,  and,  after  hear- 
ing their  counsel,  it  was  ordered  that  the  rule  be  made  abso- 
lute, and  that  all  further  proceedings  in  the  different  suits  be 
arrested,  until  the  fbrther  order  of  the  court.  This  order,  the 
judge  of  the  City  Court  refused  to  obey,  alleging  that  the  Com- 
mercial Court  had  no  jurisdiction  of  the  matter ;  and  he  ordered 
his  marshall  to  proceed  to  advertise  and  sell  the  property  seized 
in  the  aforesaid  cases,  upon  the  plaintiffs'  giving  a  bond  of  in- 
demnification. The  seizures  mentioned  were  made  on  the  2 1st 
of  October,  1842,  and  the  last  order  of  the  City  Court  given  on 
the  26th  of  December,  in  the  same  year.  No  further  proceed- 
ings seem  to  have  taken  place  until  the  5th  of  July,  1843,  when 
six  writs  of  alias  fieri  facias  were  issued.  Under  these,  no 
seizure  appears  to  have  been  made  at  all.  There  is  a  memo- 
randum attached  to  them,  relative  to  two  lots  of  ground  that 
had  been  previously  seized,  not  signed  by  any  one,  which  is  de- 
scriptive of  them.  On  the  17th  of  August,  1843,  it  appears  that 
a  sale  was  made  by  the  marshall,  under  the  executions,  when 
Cochrane  became  the  purchaser  of  two  lots,  and  under  an  order 
of  the  court  the  marshall  made  a  deed  for  them  to  him ;  where- 
VoL  XI.  9 
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upon  he  applied  to  the  court  for  a  monition  under  the  act  of 
1834. 

The  Bank  of  the  United  States  made  an  opposition  to  its  be- 
ing homologated,  because  no  demand  of  payment  was  made,  or 
notice  of  seizure  given :  and  on  the  grounds,  that  there  was  no 
legal  advertisement  or  appraisment  made ;  that  the  legal  de- 
lays had  not  been  allowed  between  the  time  of  seizure  and  sale ; 
and  that  the  sale  is  informal  and  void,  not  having  been  made 
according  to  law.  The  restraining  order  of  the  Commercial 
Court  is  also  alleged  to  have  been  violated,  and  that  it  is  still  in 
force.  All  the  objections  were  overruled,  the  monition  con- 
firmed, and  the  defendants  have  appealed. 

The  judgment  is  erroneous  on  several  grounds ;  but  it  is  only 
necessary  to  state  one.  Under  the  executions  issued  in  Octo- 
ber, 1842,  the  lots  sold  were  seized ;  when  the  Commercial 
Court  granted  its  injunction,  or  restraining  order,  the  marshal! 
returned  the  executions  into  the  clerk's  office^  with  a  statement 
of  his  proceedings  up  to  that  time.  The  summer  following,  af- 
ter the  judge  and  parties  had  determined  to  disregard  the  com- 
mands of  the  Commercial  Court,  six  alias  vmts  of  execution 
were  issued,  no  new  seizure  was  made  under  any  of  them,  nor 
is  there  any  return  on  them  of  the  proceedings  of  the  marshall. 
It  seems  that  the  marshall  advertised  the  property,  and  we  find 
an  appraisment  in  the  record,  but  we  see  no  seizure.  The  mar- 
shall could  not  have  proceeded  under  the  executions  first  issued, 
because  he  had  returned  them,  and  they  were  not  in  his  posses- 
sion. By  returning  those  executions,  and  taking  out  new  writs, 
all  proceedings  under  the  old  writs  were  abandoned,  and  under 
the  new  executions  new  seizures  should  have  been  made.  1 
Rob.  541. 

The  marshall  was  not  bound  to  return  those  executions,  when 
restrained  by  the  Commercial  Court.  On  the  contrary,  it  was 
his  duty  to  have  endorsed  on  them  his  proceedings  up  to  the 
time  he  was  enjoined  from  further  action,  and  to  have  kept  the 
writs,  to  be  proceeded  on  when  the  restraining  order  should  be 
annulled  or  withdrawn.  Whenever  a  sherifi'  or  marshall  has 
made  a  seizure  under  a  fieri  facias  before  the  return  day,  he 
must  keep  the  writ  under  which  he  has  acted  until  he  shall  sell 
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the  property  seized,  or  is  ordered  by  the  party,  or  some  compe- 
tent authority,  to  release  it.  It  is  the  warrant  for  his  action, 
and  he  can  do  all  the  law  requires  of  him  after  the  return  day  as 
well  as  before,  provided  a  seizure  has  been  made  before  that 
day. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed,  and  that  the  sale  made 
by  the  marshall  of.  the  City  Court  o^  Lafayette,  under  the  execu- 
tions in  favor  of  Asa  F.  Cochrane  and  others,  against  the  Bank 
of  the  United  States,  on  the  17th  of  August,  1843,  be  annulled 
and  set  aside,  and  the  prayer  for  the  homologation  of  the  moni- 
tion rejected,  at  the  costs  of  the  appellee. 

T.  £2ide2/,  for  the  appellants. 

Gi'einer  and  DureU^  contrft. 


James  Beale  and  others.  Heirs  of  Thomas  Beale,  deceased,  v. 
Daniel  Treadwell  Walden. 

Tlie  parchaser  at  a  judicial  sale,  made  under  the  orders  of  a  Court  of  Ftobatet,  it  not 
bound  to  lock  beyond  the  decree  of  the  ooart  recognizing  the  neoeaaity  of  the  sale* 
He  is  bound  to  look  to  the  jurisdiction  of  the  court ;  but  the  truth  of  the  record 
concerning  matters  within  its  jurisdiction,  cannot  be  disputed. 

The  provision  of  the  Code  of  1808  (book  3,  title  1,  art  59),  that  the  place  where  the 
party  died  is  that  in  which  his  succession  shall  be  considered  to  be  opened,  having 
been  repealed  by  the  Code  of  1825,  which  declares  (art  939)  that  the  succession 
shall  be  considered  as  opened  in  the  pariah  in  which  the  deceased  resided,  if  he 
had  a  fixed  domicil  within  the  State :  Held,  that  the  death  of  the  party  must  be 
considered  as  irrevocably  vesting  the  jurisdiction,  and  that,  if  the  death  occorred 
while  the  old  law  was  yet  in  force,  the  jarisdiction  must  be  determined  by  it^ 
though  no  proceedings  were  had  before  the  promulgation  of  the  new.  But  that 
where  a  parish  has  been  divided  rince  the  death,  the  jurisdiction  will  depend  upon 
the  fact  of  the  court  of  the  original  parish  having  taken  any  steps,  or  assumed 
jurisdiction  in  relation  to  the  mortuaria^  before  the  division.  If  it  has,  its  juris- 
diction  will  not  be  divested  by  the  division  ;  otherwise  jurisdiction  will  belong, 
under  art  929  of  the  Civil  Code,  to  the  court  of  the  parish  which  embraces  the 
residence  of  the  deceased. 

A  tutor,  as  such,  without  letters  of  administration,  has  no  authority  to  administer  a 
succession  in  which  his  pupil  has  an  eventual  or  residuary  interest  Such  a  sue 
cession  must  bo  administered  as  an  entire  thing,  for  the  advantage  of  the  creditors^ 
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as  well  as  of  the  beneficiary  heirs  entitled  to  the  residue  after  the  payment  of 
debts. 

In  the  alienation  of  the  property  of  minors,  the  advice  of  a  family  meeting  forms  an 
essential  part  of  the  judgment  or  basis  upon  which  it  rests.  Though  the  Ci?il 
Code  does  not  expressly  require  that  the  family  meeting  shall  be  held  in  the 
parish  in  which  the  court  sits,  such  must  be  considered  as  the  true  construction  of 
all  its  provisions,  taken  together.    C.  C.  305,  308.    Act  10  March,  1834,  s.  1 

The  act  of  10th  March,  1834,  relative  to  the 'titles  of  purchasers  at  judicial  sales, 
applied  only  to  the  actual  and  immediate  purchaser  at  the  judicial  sale.  The  be- 
nefits of  that  act  were  extended  to  subsequent  vendees,  holding  under  the  original 
purchaser  at  the  judicial  sale,  by  the  act  of  1 1th  March,  1837.  Consequently  the 
homologation  of  the  sale,  on  a  monition  sudd  out  before  the  act  of  1837,  by  one  to 
whom  an  act  of  sale  was  executed,  on  an  acknowledgment,  at  the  foot  of  the  pro- 
cis-verbal  of  the  auctioneer,  made  by. the  person  to  whom  the  property  was  ad- 
judicated, that  he  had  purchased  the  property  for  the  former,  will  not  cure  any 
irregularities  in  the  sale. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
atij  J. 

Lackettf  Micou,  Wilde  and  Roselius,  for  the  appellants. 

C.  M,  Conrad^  F.  B.  Conrad^  and  J9.  Seghers^  for  the  defend- 
ant. 

W.  Christy,  made  a  party  as  assignee  of  the  defendant,  who 
had  been  declared  a  bankrupt  since  the  commencement  of  the 
suit,  appeared  on  the  same  side. 

BuLLARD,  J.  The  facts  connected  with  this  controversy  ap- 
pear to  be,  that  Thomas  Beale,  the  ancestor  of  the  present 
plaintiffs,  died  in  the  parish  of  Orleans,  in  1820,  leaving  them  as 
his  heirs  at  law,  and  a  widow  in  community.  Celeste  Beale, 
their  mother,  who  became  their  natural  tutrix.  In  1823,  his 
natural  son,  Thomas  Beale,  Jr.,  died.  He  had  acquired  by  pur- 
chase from  his  natural  father  a  large  amount  of  property,  by 
what  appeared  afterwards  a  simulated  sale.  While  the  estate 
of  Thomas  Beale,  Jr.,  waa  in  train  of  administration  in  the  Court 
of  Probates  for  the  parish  of  Orleans,  proceedings  were  insti- 
tuted in  that  court  by  C61este  Beale,  as  widow  in  community 
and  tutrix  of  her  minor  children,  to  annul  that  sale  as  simulated, 
and  to  subject  the  property,  which  formed  the  object  of  .it,  to 
the  claims  of  the  widow,  minor  heirs,  and  creditors  of  the  father. 
The  tract  of  land  which  is  sued  for  in  this  case,  was  one  of  the 
objects  sold.    The  incidents  and  result  of  that  controversy  may 
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be  seen  by  the  report  of  the  case,  in  6  Mart  N.  S.  640,  Beale  y% 
Delancy  et  aL  The  judgment  of  the  Court  of  Probates,  which 
was  affirmed  in  the  Supreme  Court,  annulled  the  sale  as  simu- 
lated and  void ;  and  the  court  further  decreed,  "  that  all  the 
moneys,  titles,  and  effects  constituting  the  estate  of  Thomas 
Beale,  Jr.,  as  well  as  the  respective  properties,  so  apparently 
sold,  either  in  rem^  if  existing  yet  as  such,  or  in  value  and  pro- 
ceeds, if  disposed  of  legally,  shall  be,  until  further  ^rder,  consi* 
dered  as  sequestered  and  holden  as  such,  and  respectively  for  such 
parts  thereof  in  their  hands,  by  the  curator  of  Thomas  Beale, 
Jr.,  and  the  register  of  this  court,  to  be  afterwards  disposed  of 
and  respectively  delivered,  to  wit :  the  estate  of  Thomas  Beale, 
Jr.,  for  exclusive  settlement  and  liquidation  of  direct  and  per- 
sonal claims  against  it,  to  his  mother,  Mrs.  Chlory  Delancy,  pur- 
suant to  the  judgment  in  her  favor,  and  upon  fulfilling  the 
requisites  of  the  law ;  and  to  Mrs.  C61este  Grandpr6,  widow  of 
Thomas  Beale,  senior,  or  to  any  other  appearing  regtdarly  and 
legally  in  court  to  the  purpose,  and  to  be  so  taken  possession  of, 
in  rem^  or  otherwise  as  aforesaid,  the  properties  namely,  called 
in  the  aforesaid  simulated  acts  of  sale  and  mortgage,  a  planta- 
tion, slaves,  and  the  Planters'  and  Merchants'  Hotel,  applicable, 
-whenever  duly,  separately  and  legally  prayed  for  and  acted 
upon,  to  both  the  settlement  and  liquidation  of  the  estate  of  Tho- 
mas Beale,  senior,  which  estate  shall  pay  the  costs  of  the  present 
suit,  and  remain  subject  to  any  further  eventual  claims,  or  da- 
mages, resulting  in  laiir  from  the  said  simulated  deeds  of  sale, 
either  before  or  after  this  date." 

This  judgment,  we  have  remarked,  was  affirmed  in  this 
court.  These  proceedings  were  had  before  the  separation  of 
the  parish  of  Jefferson,  in  which  the  land  is  situated,  and  the 
minors  resided  with  their  mother,  from  that  of  Orleans.  The 
parish  of  Jefferson  was  organized  in  February,  1825,  but  the 
act  cpntains  no  provisions  in  relation  to  a  transfer  of  causes 
pending  in  the  courts  of  the  parish  of  Orleans  to  those  of  the 
new  parish,  nor  relative  to  the  administration  or  liquidation 
oi  successions  already  opened  before  the  separation  of  the  two 
parishes. 

It  does  not  appear  that  the  decree  of  the  Court  of  Probates 
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for  the  Parish  of  Orleans,  sequestering  the  property  until  further 
order  of  the  court,  was  ever  set  aside.  In  the  mean  time,  suit 
was  brought  in  the  District  Court  of  the  United  States  by  Wis- 
tar  against  the  widow  and  minor  heirs  of  Thomas  Beale,  for  a 
debt  due  by  the  deceased,  and  judgment  rendered  in  May,  1829. 
This  judgment  appears  to  have  been  satisfied  in  July,  1830. 

No  administrator  was  appointed  to  the  estate  of  Thomas 
Beale,  senior,  but  in  April,  1629,  the  widow  appeared  in  the 
Probate  Court  for  the  parish  of  Jefferson,  and  was  qualified  as 
curatrix  cd  bona  of  one  of  her  children,  and  tutrix  of  the  others ; 
and  L.  Favrot  was  appointed  curator  ad  lites,  and  under  tutor. 

In  May,  1^50,  the  widow  was  authorized,  by  the  Probate 
Court  of  Jefferson,  on  the  advice  of  a  family  meeting  convened 
in  that  parish,  to  borrow  87,000,  to  pay  the  judgment  rendered 
in  favor  of  Wistar. 

We  now  come  to  the  steps  which  immediately  preceded  the 
alienation  of  the  plantation,  the  validity  of  which  is  the  princi- 
pal question  in  this  case. 

The  widow  having  caused  an  inventory  of  the  property  be- 
longing to  the  succession  of  Thomas  Beale,  Jr.,  to  be  taken  by 
order  of  the  Court  of  Probates  for  the  parish  of  Jefferson,  pre- 
sented her  petition  in  July,  1830,  in  which  she  represents  that 
she  had  effected  the  loan  necessary  to  pay  off  the  judgment  in 
favor  of  Wistar ;  that,  in  order  to  secure  the  loan,  as  well  as  to 
pay  the  other  charges  of  the  succession,  and  to  come  to  a  final 
settlement  of  the  estate  of  the  deceased,  and  of  his  community 
with  her,  it  had  become  necessary  to  proceed  to  the  sale  of  the 
property  belonging  to  the  same.  She  prays  that  a  certain  part 
of  the  property,  consisting  of  servants,  furniture,  &c.,  necessary 
for  the  use  of  the  family,  may  be  adjudged  to  her  at  the  price  of 
appraisement,  and  that  the  remainder  may  be  sold,  on  such 
terms  as  a  family  meeting  might  direct ;  and  for  that  purpose 
she  prays  for  a  family  meeting.  Whereupon  a  family  meeting 
was  ordered  to  take  place  on  the  same  day,  and  accordingly  it 
was  holden  before  the  judge  himself.  The  family  meeting  ad- 
vised the  sale  of  the  plantation,  on  a  credit  of  one,  two,  three, 
and  four  years.  These  proceedings  were  homologated  by  the 
judge,  and  the  sale  ordered.     But  the  plantation  was  not  sold 
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for  want  of  bidders;  whereupon  another  family  meeting  was 
holden,  which  advised  another  appraisement.  This  meeting, 
and  another  afterwards,  were  convened  in  the  parish  of  Jeffer- 
son. But  the  land  still  remaining  unsold,  another  family  meet- 
ing was  ordered  to  convene  in  the  city  of  New  Orleans,  before 
Seghers,  a  notary  public,  and  on  their  advice  as  to  the  terms  of  the 
sale,  the  judge  ordered  the  sale  to  take  place  at  the  Exchange 
Coffee  House,  in  New  Orleans. 

It  was  in  pursuance  of  this  judgment  that  the  plantation  was 
sold,  and  abjudicated  to  E.  Soniat,  according  to  the  certificate 
of  the  auctioneer. 

At  the  foot  of  the  prods-verbal  of  the  auctioneer  is  an  acknow- 
ledgment, signed  by  Soniat  and  Walden,  that  Soniat  purchased 
the  property  for  Walden.  This  acknowledgment  is  without 
date ;  but  some  days  afterwards  a  notarial  act  of  sale  was  pass- 
ed to  Walden,  and  signed  by  the  widow,  and  by  one  of  the  heirs 
who  had  been  emancipated  in  the  mean  time  by  marriage,  and 
whose  husband,  Samuel  Ricker,  signed  with  her.  This  deed 
bears  date  the  19th  of  March,  1881*  the  a^'udication  having 
taken  place  on  the  7th :  and  the  parol  evidence  shows  that  the 
acknowledgment  above  mentioned  was  not  signed  until  the  19th. 
In  November,  1834,  this  sale  was  homologated,  on  a  monition 
sued  out  by  Walden,  in  virtue  of  the  act  of  1884, "  for  the  fur- 
ther assurance  of  titles  to  purchasers  at  judicial  sales."  The 
act  extending  the  provisions  of  that  statute  to  others  than  actual 
and  immediate  purchasers  at  judicial  sales,  was  not  approved 
until  1837.    See  B.  &  C.'s  Digest,  p.  586. 

The  defence  to  this  action,  as  set  forth  in  the  defendant's  an- 
swer and  exception  is,  that  the  defendant  is  in  possession,  and  is 
the  owner  under  a  valid  and  sufficient  title ;  that  on  the  7th 
of  March,  1831,  the  property  was  legally  sold  and  a^udicated  to 
the  defendant,  and  a  conveyance  signed  on  the  19th  of  the  same 
month ;  that  the  sale  as  afterwwards  homologated  on  monition ; 
that  the  sale  was  necessary  to  pay  certain  pressing  debts ;  and 
that  the  price  paid  was  applied  to  pay  those  debts.  He  claims 
to  be  paid  for  improvements  of  the  value  of  820,000,  and  to  be 
refunded,  in  case  of  eviction,  one  half  of  the  price  paid  by  him ; 
and,  finally,  he  pleads  prescription. 
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The  case  was  tried  by  a  jury,  who,  under  the  instroctions  of 
the  jadge,  found  a  verdict  for  the  defendant ;  and,  judgment  hav- 
ing been  rendered  accordingly,  the  plaintiffs  appealed. 

The  counsel  for  the  appellants  contend  in  this  court :  1st.  lliat 
the  Court  of  Probates  for  die  parish  of  Jefferson  had  no  juris- 
diction, and  that  the  natural  tutrix  had  no  lawful  authority  to 
sell,  without  having  first  obtained  administration  and  given  se- 
curity. 2d.  That  the  sale  did  not  pursue  the  adjudication,  and 
that  the  transfer  from  Soniat  to  Walden  was  not  a  judicial  sale. 
3d.  That  there  is  no  legal  evidence  of  a  debt  due  to  Wistar  by  the 
heirs  of  Beale,  and  that  the  proceeds  of  the  sale  are  shown  not 
to  have  come  to  their  hands,  or  been  applied  for  their  benefit. 
4th.  That  neither  the  prescription  of  fivemor  ten  years  can  avail 
the  defendant. 

The  whole  controversy  turns  upon  the  two  first  questions 
here  presented,  to  wit,  the  jurisdiction  of  the  Court  of  Probates 
of  the  parish  of  Jefferson,  and,  if  it  had  such  jurisdiction,  whe- 
ther Walden  was  a  purchaser,  at  a  judicial  sale ;  for  if  that  court 
had  jurisdiction,  we  will  not  go  behind  its  judgment  to  enquire 
whether  there  was  legal  evidence  of  a  debt,  or,  in  other  words, 
a  necessity  for  the  sale,  or  whether  the  proceeds  went  into  the 
hands  of  the  tutrix  for  the  benefit  of  the  minors ;  and  if  Walden 
was  not  a  judicial  purchaser  the  defects  in  the  proceedings  are 
not  cured  by  a  monition  and  homologation  of  the  sale,  before 
the  passage  of  the  act  of  1837,  extending  the  benefit  of  the  act 
of  1834  to  sabsequent  vendees,  holding  under  the  original  pur- 
chasers at  judicial  sales.  In  MichePs  Heirs  v.  MicheFs  Curator 
et  cd.  (11  La.  134),  we  held  that  the  purchaser  is  not  bound  to 
look  beyond  the  decree  of  the  Court  of  Probates  recognising  the 
necessity  of  a  sale ;  and  in  LaUmn^s  Heirs  v.  Mareau^  the  court 
said,  that  the  purchaser  under  a  decree  of  the  Court  of  Probates 
is  bound  to  look  to  the  jurisdiction,  but  that  the  truth  of  the  re- 
cord concerning  matters  within  that  jurisdiction  cannot  be  dis- 
puted.    13  La.  432.     3  Rob.  120. 

First,  then,  as  to  the  jurisdiction  of  the  Court  of  Probates  of 
the  parish  of  Jefferson. 

The  succession  of  Thomcts  Beale,  senior,  was  opened  in  a 
legal  sense  by  his  death,  which  took  place  in  the  parish  of  Or- 
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leans  before  its  division.  If  the  Court  of  Probates  bad  already 
teken  cognisance,  before  the  parish  of  Jefferson  was  set  off,  its 
jurisdiction  was  not  divested  by  the  separation.  This  point  was 
expressly  decided  in  PatauiUet  v.  PatouiUet  (2  La.  270).  In  the 
case  oiForstall  v.  IcrstaU  et  al.  (4  La.  214),  in  which  the  ques- 
tion arose,  whether  the  Probate  Court  for  the  parish  of  Orleans, 
in  which  the  succession  was  opened  under  the  old  Code,  but 
where  no  proceedings  were  had  before  the  amendments  of  the 
Code  which  adopted  a  different  rale,  or  the  court  in  which  the 
succession  was  opened  under  the  new  Code,  had  jurisdiction,^ 
this  court  held  that  the  Court  of  Probates  did  not  lose  its  juris- 
dicticm,  although  no  proceedings  were  had  until  after  the  pro* 
mulgation  of  the  new  Code,  which  repealed  that  provision  of  the 
old.  In  Barang  v.  Harang  et  al.  the  court  held,  that  when  a 
parish  b  divided,  the  court  of  the  parish  composed  of  that  in 
which  the  deceased  resided  before  his  death,  will  have  jurisdic- 
tion  of  the  settlement  of  his  estate.    7  Mart.  N.  S.  51. 

The  principle  clearly  deducible  from  these  different  decisions 
is,  that  where  there  has  been  a  change  of  legislation  as  to  the 
parish  in  which  the  succession  shall  be  considered  as  opened  by 
the  death  of  the  party,  his  death  will  be  regarded  as  irrevoca- 
bly vesting  the  jurisdiction,  but  that  where  a  parish  has  been 
divided  afterwards,  then  it  will  depend  upon  the  fact,  whether 
the  court  of  the  original  parish  had  taken  any  steps,  or  assumed 
jurisdiction  in  relation  to  the  martuaria — ^if  so,  its  jurisdiction  is 
not  divested  by  the  change,  otherwise  it  will  belong  to  that  of 
the  two  parishes  which  embraced  the  residence  of  the  de- 
ceased. 

The  position  of  the  two  successions  of  Thomas  Beale,  senior, 
and  of  Thomas  Beale,  junior,  as  shown  by  the  record  in  the  case 
of  Ddancy  et  cd.  v.  JSeote,  is  quite  anomalous.  They  were  blend- 
ed together  as  to  claims  against  them,  in  consequence  of  a  simu- 
lated sale  from  the  father  to  the  son,  which  appears  to  have 
been  a  sale  omnium  boncrum.  There  was  administration  of  the 
son's  estate,  and  the  property  thus  acquired,  for  which  the  son's 
estate  still  owed  about  1 124,000,  was  sold  and  bought  in  by  the 
widow  of  Thomas  Beale,  senior,  who  claims  to  be  set  down  for 
faerfltolf  and  her  minor  children,  as  mortgage  creditors  for  that 
Vok.  XL  10 


74  NEW  ORLEANS, 


Beale  and  othen  v.  Walden. 


amount.  Upon  this  opposition  the  decree  was  made  by  the 
^  Court  of  Probates  of  the  parish  of  Orleans  above  set  forth,  an- 
nulling the  simulated  sale,  and  sequestering  the  whole  in  the 
hands  of  the  curator  and  the  register  of  the  court,  with  a  view 
to  a  separate  administration  according  to  law.  That  this  is 
evidently  the  view  of  the  court,  is  apparent  from  another  part 
of  the  decree,  not  copied  above,  which  is  as  follows:  "And  it 
is  finally  ordered  and  decreed  that,  owing  to  the  confusion  of 
the  claims  and  oppositions  cumulating  against  one  estate,  the 
settlement  and  liquidation  of  two,  which  are  imperiously  and 
lawfully  to  be  made  separately,  all  other  creditors,  in  their  re- 
spective applications,  shall  stand  before  the  court  in  statu  qua, 
or  nonsuit,  until  by  regular  respective  proceedings  for  further 
administering  upon  the  two  separate  estates,  agreeably  to  the 
judgment  of  the  court,  and  that  they  may  be  accordingly  class- 
ed in  proper  new  tablemix  of  distribution,  according  to  their  rank 
and  privilege,  &c." 

Thus  it  appears  that  the  property  composing  the  estate  of 
Thomas  Beale,  senior,  or  at  least  the  bulk  of  it,  and  particularly 
the  property  now  in  controversy,  was  sequestered  and  held  in 
the  custody  of  the  law,  by  the  same  judgment  whidi  restored 
the  property  to  the  estate,  with  a  view  to  its  regular  separate 
administration.  No  such  administration  ever  took  place,  either 
under  the  authority  of  the  Court  of  Probates  of  New  Orleans,  or 
that  of  the  parish  of  Jefferson ;  nor  does  it  appear  that  the  order  of 
sequestration  was  ever  set  aside  or  rescinded.  On  the  contrary, 
it  appears  by  a  document  in  the  record,  that  certain  creditors, 
the  register  of  the  court,  and  the  attorney  of  the  natural  mother 
of  Beale,  junior,  who  was  his  heir  under  benefit  of  inventory, 
had  agreed  with  the  widow  of  Beale,  senior,  not  to  molest  her 
in  proceeding  to  have  all  the  property  sold,  upon  the  express 
condition  that  D.  Seghers  should  keep  in  his  hands,  or  under  Ids 
control,  a  sufficient  amount  of  the  proceeds  of  said  sales,  to  an- 
swer for  certain  claims.  It  was  in  pursuance  of  this  agreement 
that  the  widow,  acting  as  tutrix  of  her  minor  children,  provoked 
the  sale  of  the  property,  without  having  been  appointed  admin- 
istratrix of  the  estate.  These  proceedings,  in  our  ojHnion, 
amount  to  an  assumption  of  jurisdiction  by  the  Court  of  Probates 
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of  New  Orleans — such  a  commencement  as  conferred  on  the 
court  the  exclusive  power  to  continue  the  administration  under 
its  controL 

But  if  this  were  doubtful,  it  has  been  repeatedly  decided  by 
this  court,  that  a  tutor,  as  such,  without  letters  of  administra- 
tion, has  no  authority  to  administer  on  a  succession  in  which 
his  pupil  has  an  eventual  and  residuary  interest.  Such  a  suc- 
cession must  be  administered  as  an  entire  thing,  for  the  advan- 
tage of  the  creditors,  as  well  as  the  beneficiary  heirs  entitled  to 
the  residue  after  the  payment  of  debts.  Jacobs  TtUrix,  v.  TVi- 
ametain  La-  104.     Tildan  v.  Dees,  Tutrix,  1  Rob.  407. 

Not  only  was  the  tutrix  without  authority  to  provoke  the  sale, 
but,  in  our  opinion,  the  proceedings  which  led  to  it  were  irre- 
gular. In  matters  of  alienation  of  minors'  property,  the  advice 
of  a  family  meeting  forms  an  essential  part  of  the  judgment,  or 
basis  upon  which  it  rests.  It  is  true,  the  Code  does  not  expressly 
require  that  the  family  meeting  should  be  holden  in  the  parish 
where  the  court  sits.  But  such  must  be  regarded  as  the  true 
construction  of  the  Code,  when  all  its  provisions  on  this  subject 
are  considered  together.  The  305th  article  of  the  Code  requires 
that  the  family  meeting  shall  be  selected  from  those  residing  in 
the  parish  in  which  the  family  meeting  is  held,  that  is,  the  domi- 
cilof  the  minors.  Now,  if  the  judge  could  appoint  the  meeting 
to  be  held  in  a  parish  in  which  the  minors  do  not  reside,  he  might 
mrder  it  in  a  parish  remote  from  the  residence  of  all  their  nearest 
relations.  Again,  the  members  are  to  be  convoked  by  diaticns 
addressed  to  them ;  and  it  can  hardly  be  supposed  the  legisla- 
ture intended  to  authorize  the  Court  of  Probates  to  send  its 
process  beyond  the  limits  of  the  parish.  The  act  of  10th  March, 
1834,  passed  subsequently,  it  is  true,  to  the  proceedings  in  this 
case,  yet  contains  a  legislative  construction  of  the  previous 
laws,  which  confirms  these  views.  It  authorizes  the  judge  to 
impose  a  fine  not  exceeding  twenty  dollars  for  neglecting  to  at- 
tend a  family  meeting,  to  be  collected  in  the  same  manner  as 
fines  imposed  on  witnesses  failing  to  attend.  The  court  could 
not  fine  a  person  beyond  the  reach  of  its  process,  nor  send  an 
officer  to  collect  the  fine.  B.  &  C.'s  Dig.  437.  We  think,  there- 
fore, the  Code  contemplated  that  the  family  meeting  should  be 
holden  in  the  parish  where  the  minors  reside,  and  within  the 
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jurisdiction  of  the  court  by  which  it  is  ordered,  although  by  an 
amendment  of  the  Code  in  1826,  relations  residing  within  thirty 
miles,  may  be  required  to  attend,  without  regard  to  parish  lines. 
B.  &  G.'s  Dig.  p.  151,  s.  18. 

This  irregularity  would,  perhaps,  be  cured  by  the  homologa- 
tion of  the  sale  under  monition,  but  we  have  already  said  that, 
in  our  opinion,  Soniat  was  the  purchaser  at  the  judicial  sale, 
according  to  the  proces-verbal  of  the  auctioneer,  and  die  name 
of  Walden  was  substituted  afterwards,  in  consequence  of  doubts 
having  arisen  in  the  mind  of  Soniat  as  4x>  the  regularity  of  the 
proceedings  and  the  validity  of  the  title  thus  acquired.  The 
sale  was  complete  between  the  parties  by  the  adjudication ; 
and  Walden  was  informed,  according  to  the  evidence,  oi  the 
difficulties  which  existed  as  to  the  title. 

It  is  not  shown  that  any  part  of  the  price  for  which  the  pro- 
perty was  sold  has  been  received  by  any  of  the  plaintiffs  since 
they  attained  the  age  of  majority,  so  as  to  amount  to  a  tacit 
ratification.  One  of  the  notes  given  for  the  price,  amounting 
to  $5,075,  was  discounted  by  the  widow,  and  applied  to  pay  the 
Wistar  judgment.  That  judgment  was  against  the  plaintiffs, 
as  heirs  of  Thomas  Beale,  and  consequently  that  part  of  the 
price  went  to  benefit  them,  and  allowance  ought  to  be  made  for 
it  in  compensation  of  rents  and  profits.  The  plaintiffs'  mother, 
it  appears,  had  paid  the  judgment,  and  afterwards  discounted 
the  note  to  reimburse  herself.  The  amount  borrowed  by  her  to 
pay  the  judgment  was  $7,350 ;  but  that  was  raised  by  a  mort* 
gage  on  community  property,  and  was  a  community  fbnd.  As 
one  half  belonged  to  the  minors,  they  were  accountable  only  for 
the  other  half,  $3,675.  The  fruits,  at  the  rate  of  $1,000  per  an- 
num, for  one  undivided  half  of  the  land,  say  three  years  and  five 
months,  since  this  suit  was  instituted,  equal  to  $3,416  50, 
leaves  a  small  balance  in  favor  of  the  plaintiffs,  of  $258  34, 
which  they  are  entitled  to  recover,  together  with  half  the  land. 
No  improvements  are  shown  to  have  been  made,  for  which  the 
defendant  is  entitled  to  any  allowance ;  and  the  plea  of  prescrip- 
tion is  not  sustained  by  the  evidence. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  ours  is,  that  the  plaintiffs  reeo« 
ver  one  undivided  half  of  the  tract  of  land  described  in  their 
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petition,  and  be  quieted  in  their  title  thereto ;  and  that  they 
fiirther  be  allowed,  as  a  elaim  against  the  estate  of  D.  T.  WaJ- 
den  in  the  hands  of  his  assignee,  to  be  paid  in  due  course  of 
administration,  the  sum  of  two  hundred  and  fifty-eight  dollars 
and  thirty-four  cents,  with  costs  in  both  courts. 


John  Flemino  v.  Lucibn  G.  HnjosBEKo  and  another. 

The  i^aintiff  in  an  aetkm  before  a  DiatricC  Conit  aarigned  his  claim  therein  to  several 
crediton,  notifying  the  defendants ;  other  of  his  crediton,  havmg  obtained  judg- 
ments against  liim,  levied  their  executions,  in  the  hands  of  the  defendants,  on  his 
mterest  in  the  suit.  Defendant  having  died  pending  the  suit,  his  executors  took  a 
rule  in  the  District  Court  on  the  assignees  and  seizing  creditori  to  determine  their 
te^wctive  ranks,  and  for  the  purpose  of  distributing  among  them  the  amount  of  the 
jndgment  which  had  been  rendered  in  favor  of  the  plaintiff,  which  they  deposited  with 
the  clerk  of  the  District  Court :  Held^  that  the  amount  so  deposited  is  a  debt  in 
money  due  by  the  succession  of  the  defendant  to  the  asBignees  or  seizing  crediton ; 
that  the  Probate  Court,  in  which  the  succession  of  the  defendant  was  opened,  has 
ezclosive  jurisdiction  to  determine  their  rights  and  privileges  on  the  sums  due  by  the 
estate  of  the  deceased  (C.  P.  924  ^13, 983);  and  that  the  asngnees  or  seizing  crediton, 
though  they  may  have  submitted  below  to  the  jurisdiction  of  the  District  Court,  may 
demand,  on  appeal,  the  nullity  of  the  judgment  of  the  latter,  on  the  ground  of  a 
want  of  jurisdiction.  C.  P.  606  ^,  608.  The  consent  of  parties  cannot  give  juris- 
diction, when  wantmg  ratione  materuB,  It  can  only  confer  it,  where  mere  personal 
rights  are  involved ;  or  whero  a  defendant  is  sued  before  another  judge  than  the  one 
of  his  domicU,  and  he  nevertheless  pleads  to  the  merits.    C.  P.  93. 

Appeal  from  the  District  Court  of  the  First  District,  Buchtm- 
OHf  J, 

MoRPH7,  J.*  This  case,  which  was  a  claim  on  a  building  con- 
tract, and  for  extra  work,  was  before  us  in  July  of  last  year, 
upon  an  appeal  taken  by  the  defendants,  and  the  judgment  of 
the  lower  court  was  amended  so  as  to  reduce  the  plaintiff's  de- 
mand to  91,818  40.  Pending  the  appeal,  Hiligsberg  died  in  the 
parish  of  St.  Bernard,  and  his  estate  fell  under  the  administra- 
tion of  three  testamentary  executors,  Louis  Pili6,  Joseph  Pili6, 
and  L6on  Bernard.  It  appears  that  the  plaintiff,  who  was 
largely  indebted  at  the  time  of  the  institution  of  his  suit,  made 

*Maktin,  J.,  being  interested  in  the  question,  did  not  sit  on  the  trial  of  this  case. 
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to  several  of  his  creditors  assignments  of  his  claims  therein,  and 
that  these  assignments  were  notified  to  the  defendants.  A  num- 
ber of  creditors  of  Fleming,  some  of  whom  were  laborers  and 
material  men,  brought  suit  against  him,  and  having  obtained 
judgments,  levied  their  executions,  in  the  hands  of  the  defend- 
ants, on  all  the  right,  title  and  interest  of  their  debtor  in  said 
suit.  Thus  a  conflict  existed  among  these  various  claimants, 
each  pretending  to  have  a  privilege  or  preference  on  the  sum 
due  by  the  estate  of  Hiligsberg,  by  reason  of  a  seizure,  or  a 
transfer  of  the  plaintiff's  rights.  The  executors  thought  pro- 
per to  take  a  rule  in  the  District  Court  against  all  these  parties, 
for  the  purpose  of  determining  their  respective  ranks,  and 
having  a  distribution  made  among  them  of  the  amount  of  the 
judgment  in  favor  of  Fleming,  which  they  deposited  with  the 
clerk  of  that  court  On  a  hearing  of  the  rule,  the  judge  below, 
after  allowing  some  offsets,  claimed  by  the  defendants,  ordered 
^pro  rata  distribution  of  the  balance  among  the  material  men 
and  laborers,  conceiving  that  they  had  a  privilege  on  the  houses 
built  by  the  plaintiff.  J.  A.  Lacroix,  one  of  the  assignees  of 
Fleming's  claims  against  the  defendants,  moved  to  set  aside  the 
judgment,  on  the  ground  that  the  District  Court  was  incompe- 
tent to  try  the  issues  presented  by  the  rule,  the  Probate  Court  of 
St.  Bernard  having  exclusive  jurisdiction  to  establish  the  order 
of  privileges,  and  mode  of  payment  of  the  sums  due  by  the  es- 
tate of  Hiligsberg.  In  case  his  motion  should  not  be  sustained, 
he  moved  for  a  new  trial.  Lacroix  was  joined  by  Lewis  and 
Joseph  Pili6,  two  of  the  executors.  They  alleged,  in  substance^ 
that  they  were  advised  that  the  Court  of  Probates  of  the  parish 
of  St  Bernard,  where  the  succession  of  Hiligsberg  was  opened^ 
was  the  proper  and  only  tribunal,  having  jurisdiction  of  the 
subject  matter  of  the  rule  taken  in  the  District  Court ;  that  the 
judgment  rendered  on  the  rule  by  the  latter  court  would  not  ope- 
rate as  a  legal  release  in  favor  of  the  executors  for  payments 
made  under  it,  at  least  as  to  persons  not  parties  to  the  proceed- 
ings ;  that  by  depositing  money  in  the  District  Court,  to  be  applied 
to  the  payment  of  Fleming,  or  his  assigns,  the  executors  had  con- 
ferred upon  them  a  priority  they  were  not  entitled  to,  as  they 
should  be  paid  only  in  due  course  of  administration,  and  the  ex- 
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ecutors  may  have  subjected  themselves  to  the  provisions  of  the 
law  of  the  13th  of  March,  1637;  and  that,  if  the  parties  to  the 
rule  were  bound  to  join  in  the  concurso  before  the  tribunal  where 
Hiligsberg's  succession  was  open,  it  was  not  too  late  to  remand 
the  cause  to  said  court.  In  case  the  motion  to  set  aside  the  judg- 
ment or  dismiss  the  rule  did  not  prevail,  these  executors  moved 
for  a  new  trial.  The  motion  of  Lacroix  having  been  overruled, 
and  a  new  trial  refused,  he  took  the  present  appeal. 

The  appellant,  and  the  two  executors  above  named,  have 
asked  of  this  court  to  annul  the  judgment  appealed  from,  for 
want  of  jurisdiction  in  tho  District  Court ;  and  they  rely 
on  articles  983  and  924  of  the  Code  of  Practice.  The  first  pro- 
vides that  all  debts  in  money  which  are  due  from  successions 
administered  by  curators  appointed  by  courts,  and  by  testamen- 
tary executors,  shall  be  liquidated,  and  their  payment  enforced 
by  the  Court  of  Probates  of  the  place  where  the  succession  was 
opened.  Article  924,  sec.  13,  declares,  that  the  Courts  of  Pro- 
bate have  exclusive  power  to  decide  on  claims  for  money  which 
are  brought  against  successions  administered  by  curators,  tes- 
tamentary executors,  or  administrators,  and  to  establish  the  or- 
der of  privileges  and  mode  of  payment.  The  amount  deposited 
by  the  executors  in  the  District  Court  was  a  debt  in  money  due 
from  the  succession  of  Hiligsberg  to  Fleming,  or  rather  to  those 
who  acquired  his  rights  by  assignment,  or  seizure.  The  lat- 
ter must  be  considered  as  the  real  creditors  of  the  estate.  Hil- 
igsberg, from  the  moment  the  transfers  were  notified  to  him,  or 
the  seizures  were  levied  in  his  hands,  could  not  have  safely  or 
legally  paid  the  debt  to  Fleming,  whom  he  could  no  longer  con- 
sider as  his  creditor.  Had  the  rule  not  been  taken,  and  had  the 
amount  of  the  judgment  not  been  deposited  with  the  clerk  of 
the  District  Court,  it  is  clear  that  the  trsmsferrees  and  seizing 
creditors  of  Fleming  would  have  been  compelled  to  present 
their  claims  to  the  Probate  Court  of  St.  Bernard,  which  alone 
would  have  been  competent  to  determine  on  their  respective 
rights  and  privileges  on  the  sum  originally  due  by  the  estate  to 
their  common  debtor,  and  to  order  its  payment  to  them.  If,  for 
these  purposes,  the  jurisdiction  of  the  Court  of  Probates  of  St. 
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Bernard  is  exclusive,  it  is  equally  clear  that  payments  madeun- 
der  the  order  of  the  District  Court  would  not  avail  the  execu* 
tors,  and  protect  them  against  the  claims  of  other  assignees  of 
Fleming,  if  there  be  any,  not  known  at  present.    The  decree  of 
the  District  Court  ordering  the  distribution  of  these  funds  of  the 
estate  of  Hiligsberg,  if  not  absolutely  void,  is  clearly  voidable, 
and  its  nullity  is  now  demanded  in  this  court.    It  is  objected 
that  the  parties  who  claim  here  such  nullity,  having  submitted  to 
the  jurisdiction  of  the  inferior  court,  cannot  now  plead  its  want 
of  jurisdiction.    To  this  it  is  a  sufficient  answer  to  say,  that  con* 
sent  of  parties  cannot  give  jurisdiction  to  a  court,  when  it  is 
wanting  ratione  materuB;  hut  can  give  it  only  when  personal 
rights  are  involved.  Dupeyetal.y.  Griffin*s  Executors^  1  Mart 
N.  S.  201.    Kerr  v.  Kerr,  14  La.  178.    The  Code  of  Practice, 
besides,  after  providing  (article  606,  sec.  3)  that  the  nullity  of  a 
judgment  may  be  asked  when  it  is  rendered  by  a  judge  incompe* 
tent,  either  owing  to  the  amount  in  dispute,  or  to  the  nature  of 
the  case,  further  provides  (article  606)  that  such  nullity  may  be 
demanded  from  the  court  which  rendered  the  judgment,  or  from 
the  court  of  appeal  to  whicb  the  ease  is  taken.    The  nuUi^ 
then  may  be  demanded  in  this  court  by  either  of  the  parties  to 
the  suit,  who  must  necessarily  h&ve  at  first  submitted  to  the 
jurisdiction  of  the  court  below.    Article  93  of  the  Code  of  Prac* 
tice  presents,  perhaps,  the  only  instance  where  the  appearance'of 
the  party  cures  the  want  of  jurisdiction.    It  is  when  a  defend* 
ant  is  not  sued  before  the  judge  of  his  ddmicil,  and  heneverthe-  •• 
less  pleads  to  the  merits.     Our  opinion  on  the  question  of  juris- 
diction renders  unnecessary  the  examination  of  ^y  of  the  other 
matters  presented  by  the  record. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  avoided  and  annulled  ;  and  it  is  further  ordered,  that 
the  rule  taken  on  the  20th  of  July,  1844,  be  dismissed,  with  costs 
in  both  courts. 

DdavignCf  for  the  appellant. 

Boselim^  Bernard,  Bodin,  Pilii,  Ccman,  Le  Oardeur,  Schmidt, 
Castera,  LaUmr,  Mace,  Lombard,  L.  C.  Duncan,  W.  S.  UpUm,  A. 
Hennen,  Freaux,  and  BarileUe,  for  the  different  appellees. 
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RicHABD  M.  KiRKB7  and  another  v.  Robert  C.  Arbostead. 

An  agent  is  responrible  for  any  damage  that  may  result  from  his  negleet  of  duty^ 
C.  C.  2971,  2972. 

Appeal  from  the  Commercial  Conrt  6f  NeW  Orleans,  tVattSf  h 

C  M.  Jctnesy  for  the  plaintiffs. 

VanMatre^  for  the  appellant. 

Simon,  J.  This  case  presents  a  mere  question  of  fact,  which 
was  solved  below  in  favor  of  the  plaintiffs,  who  had  judgment 
for  the  sum  of  $200,  and  the  defendant  appealed. 

It  appears  that  in  March,  1839,  the  defendant  undertook  to 
ship  to  Liverpool,  by  way  of  New  York,  to  the  address  of  one  of 
the  plaintiffs,  a  small  quantity  of  silver  plate,  said  in  the  peti- 
tion, to  be  of  the  value  of  8300.  The  plate  was  the  property  of 
the  plaintiffs,  they  having  inherited  the  same  from  their  father^ 
and  was  delivered  by  their  agent  to  the  defendant  for  the  pur- 
pose aforesaid,  contained  in  a  smair  trunk,  ten  dollars  being  also 
paid  to  him  to  defray  the  expenses.  In  the  beginning  of  1840, 
the  defendant  having  been  asked  by  the  plaintiffs'  agent,  if  he 
had  shipped  the  plate,  answered  affimuUivelt/f  but  said  he  had  not 
yet  received  advice  of  its  arrival  at  New  York.  Several  months 
afterwards,  as  the  agent  had  received  accounts  from  England 
that  the  plate  had  not  arrived  there,  he  wrote  to  the  defendant 
for  information  on  the  subjecf,  who  answered,  on  the  16th  Sep* 
tember,  1840,  that  it  was  burnt  during  the  fire  which  had 
entirely  destroyed  the  building  he  then  occupied,  and  that  no 
trace  of  it  was  found  among  the  few  articles  saved.  Various 
estimations  have  been  put  upon  the  plate  by  the  witnesses  on 
both  sides.  The  agent  says  that  he  supposed  it  to  be  worth 
from  $250  to  8300.  One  of  the  defendant's  witnesses  says»  that 
he  would  not  have  given  $50  for  the  trunk  and  contents  ;  and 
another  proves  that  the  defendant  offered  to  pay  one  hundred 
dollars  to  compromise  the  matter.  It  is  also  adtnitted  by  the 
defendant,  that  vessels  are  continually  sailing  from  New  Orleans 
to  New  York.  It  is  shown  that  said  defendant  is  a  merchant  in 
this  city ;  that  there  is  no  difficulty  to  be  found  in  shipping  goods 
to  New  York  or  Liverpool ;  and  that  there  are  always  ships 
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and  packets  leaving  for  the  latter  places,  by  which  the  smallest 
kind  of  package  could  be  sent  without  any  difficulty. 

We  think  the  defendant  is  responsible.  He  has  not  attempted 
to  adduce  any  proof  to  show  that  he  made  any  effort  to  comply 
with  his  obligation,  which,  from  the  moment  that  he  undertook 
and  promised  to  ship  and  forward  the  objects  delivered  to  him 
to  their  destination,  had  become  that  of  an  agent,  except  that 
one  of  his  witnesses  says,  that  about  a  month  after  the  trunk  had 
been  brought  to  his  store,  the  defendant  having  gone  to  see  to 
get  it  on  board  a  ship,  afterwards  returned,  and  told  witness 
that  the  ship  would  not  take  it.  No  account  is  given  of  the  fire 
alluded  to  in  his  answer  to  the  agent,  any  further  than  that  the 
store  of  the  defendant  was  burnt  in  the  spring  of  1840,  at  least 
a  year  after  the  plate  was  put  in  his  possession,  and  that  nothing 
was  saved  from  the  upper  stories  of  his  store,  where  the  trunk 
had  been  deposited  and  kept.  No  witness,  however,,  undertakes 
to  swear  that  it  was  there  at  the  time  of  the  fire ;  and  if  it  was, 
it  is  clear  that  the  defendant  had  neglected  for  one  year  to  per- 
form the  obligation  which  he  had  voluntarily  contracted,  and 
he  must  be  bound  by  the  consequences  of  his  neglect.  Civil 
Code,  arts.  2971, 2972, 2973.  7  Mart.  464.  4  La.  28.  2  Rob.  103. 

It  does  not  appear  to  us  that  the  value  put  upon  the  plate  by 
the  judgment  appealed  from,  is  excessive. 

Judgment  affirmed. 


William  M.  Lambeth  and  another  v.  The  Western  Marine  Aim 
Fire  Insurance  Company. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WaUs^  J. 

Moise  and  W.  M.  Randolph^  for  the  appellants. 

Maybifi^  for  the  defendants. 

Garland,  J.  The  plaintiffs  claim  the  sum  of  #1,610,  the  value 
of  ninety-two  bales  of  cotton,  which  they  say  was  consigned  to 
to  then^  as  factors,  belonging  to  Paup  &  Hicks,  of  Arkansas,  and 
shipped  from  a  landing  on  Red  river,  on  the  steamer  Saline 
and  covered  by  an  open  policy  of  insurance.    The  cotton  was 
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lost  by  the  boat  striking  a  snag,  and  sinking  in  a  few  minutes 
thereafter.* 

The  defendants  admit  the  execution  of  the  policy,  but  deny 
that  any  cotton  was  ever  consigned  to  the  plaintiffs  by  Paup  & 
Hicks,  which  was. covered  by  it.  They  allege  and  prove,  that 
there  is  a  clause  in  the  policy  which  says,  that  "  cotton  is  to  be 
excepted  from  insurance,  which  shall  be  ordered  not  to  be  in- 
insured,  of  which  the  insurers  are  to  be  notified  immediately 
on  the  receipt  of  such  order ;  and  the  cotton  of  the  parties 
thus  excepted  shall  not  afterwards  be  covered,  without  the 
consent  of  the  insurers."  They  say  that  the  cotton  in  question 
was  intended  to  be  consigned  to  Maddux,  Pollard  &  Co.  by  Paup 
&  Hicks ;  and  that  Paup  &  Hicks  had  given  orders  to  Maddux> 
Pollard  &  Co.,  that  said  cotton  was  not  to  be  insured,^  and  di- 
rected them  so  to  notify  the  insurers,  which  they  did  before  the 
shipment ;  and  that  said  cotton  could  not  afterwards  be  covered 
by  any  policy  of  theirs,  without  their  consent. 

The  facts,  as  we  have  elicited  them  from  the  letters  of  Paup, 
and  the  statement  of  the  witnesses,  which  conflict  in  some  points, 
are :  That  Paup  and  Paup  &  Hicks  are  cotton  planters  on  Red 
river,  and  have  been  so  since  the  year  1830  or  1837.  Maddux, 
Pollard  6c  Co.  were  their  agents  and  factors  in  New  Orleans. 
In  1839  these  agents  received  the  crops  made  in  1837  and  1838, 
and  sold  them,  Paup  was  then  in  the  city,  and  gave  the  agents 
orders  not  to  insure  the  cotton  of  himself  and  partner  in  future » 
in  the  presence  of  the  president  of  the  company,  of  whom  he  at 
the  same  time  inquired  if  he  would  insure  against  fire  alone, 
and  being  answered  affirmatively,  he  said  he  would  give  direc- 
tions about  that  whenever  he  should  make  another  shipment  of 
cotton.  In  1839,  Maddux,  Pollard  &  Co.  took  out  an  open  po- 
licy from  the  defendants,  to  cover  consignments  of  cotton  to  them 
for  the  next  twelve  months,  not  saying  anything  about  the  cot- 
ton of  Paup  &  Hicks.  In  the  spring  of  1840,  Paup  consigned  61 
bales  of  the  crop  made  in  1839  to  Maddux,  Pollard  &  Co.,  and 
they,  having  forgotten  the  order  given  the  year  previous,  said 
nothing  to  defendants  about  excepting  it  from  the  policy,  paid 
»■■  I  ^  .  .1. .  ■  ^.i—  » .       ■  I   , ...  I. ,       1 .       1 1.  <  .  ■■       ■ 

*  Tbe  boat  was  lost  ta  the  30th  July,  1640. 
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the  premium,  and  charged  him  with  it.  On  the  89th  of  May, 
1840,  Paup  writes  to  his  factors,  and,  among  other  things,  says : 
**  By  the  time  I  can  get  my  cotton  down,  it  will  be  sometime  in 
July.  I  shall  ship  my  cotton  to  you,  as  soon  as  I  can  get  it  off. 
When  I  was  in  New  Orleans,  I  told  you  I  should  not  insure  my 
cotton  again,  and  in  the  presence  of  Mr.  Matthews  made  the 
same  remark,  0,nd  asked  him  if  the  office  would  insure  against 
fire  alone ;  he  remarked  that  it  would,  at  about  half  per  cent.  . 
I  then  told  you  if  I  concluded  to  insure  against  fire,  I  would 
write  you.  I  was  surprised  on  receiving  account  of  sales  of 
my  61  bales,  to  find  insurance  charged.  I  presume  you  have 
not  settled  with  the  office  yet ;  any  how,  you  must  rectify  the 
matter.  As  far  as  I  am  concerned,  I  cannot  think  of  paying 
it.^  When  this  letter  was  received,  it  was  shown  to  Matthews, 
the  president  of  the  company,  by  Pollard ;  but  he  said  that  the 
company  could  not  refund  the  premium  then,  as  no  exception 
had  been  made  of  Paup's  cotton,  or  notice  given  of  an  intention 
not  to  insure  it.  Pollard  then  told  the  president  to  except  the 
cotton  of  Paup  and  of  Paup  &  Hicks  from  their  policy,  and  as 
the  premium  was  not  refunded,  and  Paup  would  not  pay  it, 
Maddux,  Pollard  &  Co.  had  to  lose  it.  On  the  18th  June,  1840, 
Paup  again  writes  s  "  In  consequence  of  our  river  getting  so 
low,  I  have  not  been  able  to  send  my  cotton  as  expected  ;  but 
as  soon  as  the  raft  is  removed,  and  the  boats  begin  to  run,  you 
may  expect  it."  He  then  goes  on  to  order  various  supplies 
for  a  person,  for  whom  it  would  appear  he  was  agent ;  requests 
his  factors  to  endeavor  to  procure  85,000  in  Arkansas  money 
for  him,  and,  in  pther  respects,  shows  the  greatest  confidence  in 
them.  So  far  there  is  no  contradiction  or  doubt  as  to  the  testi- 
mony ;  but  as  to  what  Paup's  directions  were  about  shipping 
the  cotton,  and  as  to  what  subsequently  occurred,  there  €tre  se- 
veral discrepancies  in  the  statements  of  the  witnesses.  We 
have  examined  their  depositions  and  the  circumstances  under 
which  they  gave  their  testimony.  All  the  witnesses  in  Arkan- 
sas were  examined  under  commissions,  and  our  opportunities  of 
weighing  their  testimony  are  as  good  as  those  of  the  judge  be- 
low. After  a  close  examination  of  their  statements,  our  views 
accord  very  nearly  with  those  of  the  judge  of  the  Conmiercial 
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Court  as  to  their  weight  and  effect.  We  have  no  doubt,  that  it 
was  the  intention  of  Paup  to  have  the  cotton  consigned  to  Mad- 
duXy  Pollard  &  Co.,  and  that  such  were  his  instructions  to  the 
captain  of  the  Saline,  although  he  says  that  he  was  directed  to 
consign  it  in  the  bill  of  lading  to  the  plaintiffs.  That  statement 
we  think  is  erroneous ;  at  any  rate  the  weight  of  the  testimony 
is  against  it.  Lyons  and  Cermenati  say  otherwise.  The  cap- 
tain, from  the  fact  of  his  having  misunderstood,  neglected  or 
disobeyed  the  instructions  of  Paup  (as  we  have  no  doubt  he  did), 
had  a  strong  bias,  if  not  positive  interest,  in  making  out  as 
strong  a  case  as  he  could  for  the  plaintiffs.  There  is  something 
sospicious  about  the  bill  of  lading  also.  Cermenati  swears  po- 
sitively that  it  was  not  made  out  until  after  the  cotton  was  lost. 
Cummings,  the  captain,  and  Marble,  the  clerk,  swear  that  a  bill 
of  lading  was  made  out  whilst  the  cotton  was  being  taken  on 
board ;  but  that  no  one  being  at  the  landing  to  receive  it,  they 
brought  it  down  to  Fulton.  There,  both  say,  an  alteration  was 
made,  and  a  new  bill  given,  as  there  was  an  error  in  the  first, 
and  the  purpose  was  to  correct  it.  The  error,  according  to  their 
statement,  was,  in  stating  in  the  bill  that  the  cotton  was  marked 
J.  W.  Paup,  when  it  should  have  been  Paup  &  Hicks.  If  this  be 
true,  the  attempt  to  correct  the  error  was  very  unfortunate,  for 
the  bill  of  lading  filed  states  the  cotton  as  ^  marked  J.  W.  Paup, 
New  Orleans,"  and  that  it  was  shipped  by  him.  We  do  not 
think  the  effort  to  impeach  the  evidence  of  Lyons,  Cermenati, 
and  Marsh,  has  been  successful.  It  is  further  proved,  that  nei- 
ther Paup,  nor  Hicks,  ever  had  any  correspondence  or  acquain- 
tance with  the  plaintiffs  previously  to  this  time.  Even  after  the 
loss,  neither  of  them  wrote  a  line  to  the  plaintiffs ;  but  either 
Paup,  or  the  clerk  of  the  boat,  sent  the  bill  of  lading  and  the 
protest  to  them,  without  a  word  of  instruction  or  explanation, 
which  looks  unusual.  The  court  below  gave  a  judgment  for  the 
defendants,  and  the  plaintiffs  have  appealed. 

We  have  no  doubt  that  the  policy  of  Lambeth  &  Thompson 
would  cover  all  the  cotton  really  intended  by  the  owners  to  be 
consigned  to  them ;  and  upon  the  principles  stated  in  the  case 
of  Ballard  v.  The  Merchants^  Insurance  Company  (0  La.  258), 
it  would  probably  do  so,  even  if  the  cotton  was  sent  to  them 
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through  error,  provided  it  was  shown  to  have  been  the  inten- 
tion of  the  shipper  or  owner  that  it  should  be  covered  by  some 
policy.  But  the  reverse  of  that  is  proved  conclusively  in  this 
case.  In  1839,  Paup  told  Matthews  it  was  not  his  intention  to 
insure  for  the  future,  except  against  fire.  He  so  informed  his 
agents,  and  when,  from  forgetfulness,  they  did  insure,  hedis« 
claimed  it,  and  compelled  them  to  lose  the  premium ;  and  we 
have  nq  doubt  that,  if  the  cotton  had  arrived  in  safety,  the 
owner  of  it  would  again  have  refused  to  pay  the  premium,  on 
the  ground  that  the  defendants  knew  it  was  not  his  intention  to 
insure  at  all.  As  it  is  lost  he  must  bear  the  loss,  and  recollect 
that  the  contract  of  insurance  is  one  based  in  principles  of  ho- 
nesty and  justice,  and  that  neither  party  is  permitted  to  take 
advantage  of  the  other. 

We  think  there  is  a  mark  ed  difference  between  this  case 
and  that  in  9  La.  258,  relied  on  by  the  plaintiffs'  counsel,  and 
that  the  policy  never  attached.  We  do  not  question  the  right  of 
the  principal  to  change  his  agent,  or  of  a  planter  to  change  his 
factor,  whenever  it  is  his  interest  or  pleasure  to  do  so ;  but  it 
does  not  follow  that  by  so  doing,  he  can  attach  responsibilities 
to  others  without  an  equivalent,  particularly  when  he  had 
given  notice  of  an  intention  not  to  have  any  thing  to  do  with 
them.  The  policy  is  for  the  benefit  of  all  those  making  a  con- 
signment, who  really  intend  to  avail  themselves  of  it,  and  incur 
the  premium ;  but  those  who  evidently  do  not  intend  to  do  so, 
cannot  avail  themselves  of  the  protection  affforded. 

Judgment  affirmed. 
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Nathakixl  Montrcmbs  and  another  v.  Geosoe  Hiluh an  and  an- 
other. 

An  exception  that  the  petition  contains  contradictory  alle^tions,  and  that  plaintiffi  can- 
not proceed  without  Beleciing  the  ground  of  their  action,  relates  to  the  suhetauce,  not 
to  the  form  of  the  actioui  and  may  be  pleaded  at  any  time  before  judgment  C<  C. 
344,345. 

A  plaintiffmay  set  forth  in  his  petition  difierent  grounds  upon  which  he  ezpeets  to  re^ 
coYer,  provided  he  do  not  make  demands  one  of  which  necessarily  excludes  the 
other.    C.  P.  149. 

"Where)  in  case  of  a  judgment  against  defendants,  one  offered  as  a  witness  will  be 
liable  to  the  latter  for  the  debt  and  costs,  but,  in  case  of  a  judgment  in  their  fayory 
will  be  bound  for  the  debt  alone,  he  is  incompetent  An  interest  in  the  easts 
renders  a  witness  incompetent 

Where  the  evidence  induces  the  belief,  that  the  goods,  for  the  price  of  which  defend-' 
ants  are  sued,  were  sold  on  their  credit,  they  will  be  bound  therefor,  though  there 
be  no  proof  of  an  express  gnurantee  on  their  part 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WatUf  J« 

Emerson^  for  the  plaintiffs.  The  exception  related  to  matters 
of  form,  and  was  inadmissible.  Code  of  Pract.  art.  344.  fiawle 
y.  SkipwiUh  S  Mart.  N.  S.  410.  The  witness,  Hillman,  being 
interested  in  the  costs,  was  incompetent.  Lessassier  v.  Hertzd^ 
8  Mart  N.  S.  265.  3  Starkie  on  Evid.  p.  752.  Greenleaf  on 
Evid.  p.  435,  and  710^6^.  The  retaining  of  the  drafts  by  the  de- 
fendants must  be  treated  as  an  acceptance.  Bayley  on  Bills,  ed^ 
1830,  ch.  G,  sec.  1,  pp.  191 — 194,  and  authorities  there  cited. 
Story  on  Bills,  272. 

Xortie,  for  the  appellants. 

MoapHY,  J.  The  defendants  are  sued  for  $704,  on  the  allega- 
tion that,  at  their  special  instance  and  request,  the  plaintiffs  did 
sell  and  deliver  to  them  certain  goods  and  merchandise,  for  the 
house  of  HiUman  &L  Drew,  and  for  Hercules  HiUman,  at  Lake 
Providence,  in  the  parish  of  Carroll ;  and  on  the  further  aUega^ 
tion  that  the  defendants,  at  the  time  of  making  these  purchases^ 
did  represent  the  said  HiUman  &  Drew,  and  Hercules  HiUman 
to  be  good  and  solvent,  and  guarantied  the  payment  of  the  price 
of  said  goods  to  the  plaintiffs,  and  that,  on  pre^rious  occasions^ 
they  had  accepted  and  paid  drafts  drawn  on  them  by  said  HUl^ 
man&DreWy  and  H«  HiUman,  for  goods  purchased  by  HUlman 
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&  Shea,  under  similar  circumstances.    The  plaintifiisi  had  a 
judgment  below,  from  which  the  defendants  have  appealed. 

During  the  trial,  and  after  some  te3timony  had  been  taken, 
the  defendants  tendered  a  peremptory  exception  to  the  petition, 
alleging  that  it  contained  contradictory  matters,  aild  that  the 
plaintids  could  not  proceed  unless  they  selected  the  ground  of 
their  action.  The  judge  refused  leave  to  file  this  exception,  on 
the  ground  that  it  came  too  late,  and  should  have  been  pleaded 
in  limine  litis.  We  conceive  that  an  exception  of  this  kind, 
when  well  taken,  relates  not  to  form  but  to  substance,  and  can 
be  set  up  at  any  stage  of  the  suit,  before  judgment ;  but  we  do 
not  find  cumulated  in  the  plaintifis'  petition  any  inconsistent 
demands,  within  the  sense  and  meaning  of  article  149  of  the 
Code  of  Practice ;  nor  do  we  think  the  counts  or  allegations  in 
in  it  absolutely  inconsistent ;  but  even  if  they  were  so,  the  peti- 
tion contains  but  one  demand,  which  is  for  the  price  of  certain 
goods  sold  sold  by  the  plaintifis.  Nothing  prevents  a  party  from 
setting  forth  difierent  grounds  upon  which  he  expects  to  reco- 
ver, provided  he  does  not  mak^  two  demands,  one  of  which 
necessarily  excludes  the  other.  Code  of  Pract.,  arts.  149, 344, 
345.     4  La.  360. 

Our  attention  has  been  drawn  to  a  bill  of  exceptions  taken  to 
the  examination  of  Hercules  Hillman  as  a  vritness,  on  the  scor^ 
of  interest*  Under  the  pleadings  and  evidence  in  the  case,  the 
defendants  stood  in  the  relation  of  a  surety  or  guarantee  to  this 
witness.  He  was,  in  our  opinion,  incompetent  to  testify  in  the 
case,  because  he  was  interested  in  defeating  the  action.  In  the 
event  of  a  judgment  against  the  defendants,  he  would  be  liable 
over  to  them  for  the  debt  and  costs,  while  he  could  pay  the  debt, 
tdthout  costs,  if  there  was  a  judgment  in  their  favor.  An  inter- 
est in  the  costs  is  sufficient  to  render  a  witness  incompetent. 
1  Phillipps  on  Evidence,  p.  48.  3  Starkie,  p.  762.  8  Mart.  N.  S. 
265. 

On  the  merits,  the  testimony  of  the  plaintiffs'  clerk  shows,  in 
substance,  that  the  goods  mentioned  in  the  accoimt  sued  on 
were  ordered  by  the  defendants,  to  whom  they  were  sold  for 
account  of  Hillman  &  Drew  and  Hercules  Hillman ;  that,  at  the 
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defendants'  reqnest,  the  goods  were  packed  and  shipped  to  the 
latter  at  Lake  Providence^  and  that  the  items  and  prices  set 
forth  in  the  account  are  correct.  George  Hillman,  one  of  the 
defendants,  and  the  brother  of  Hercules  Hillman,  called  at  the 
plaintiffs'  store,  in  November,  1^41,  and  said  he  wanted  to  pur^ 
chase  goods  for  Hercules  Hillman,  and  had  brought  two  persons 
with  him  to  select  them.  Nothing  was  said  about  the  manner 
in  which  the  goods  were  to  be  paid  lor,  at  the  time  they  were 
ordered.  Plaintiffs  had  previously  sold  goods  to  Hillman  & 
Drew.  The  course  of  business  between  the  parties,  in  1840  and 
1841,  had  been,  for  the  plaintiffs  to  sell  goods  to  Hillman  & 
Drew,  for  which  they  gave  their  drafts  on  the  defendants,  who 
accepted  and  paid  them.  In  the  previous  transactions,  H.  Hill- 
man being  here,  had  purchased  himself,  and  given  his  drafts  on 
the  defendants.  The  witness  charged  the  goods  on  the  books 
to  Hillman  &  Shea,  for  H.  Hillman,  and  enclosed  to  the  latter  a 
draft  for  their  amount,  to  be  signed  by  him  and  sent  back.  H. 
Hillman  wrote  to  the  plaintiffs  that  among  the  goods  sent  to 
him,  there  were  some  which  he  would  not  be  able  to  sell,  and 
which^he  returned,  enclosing  at  the  same  time  a  draft  on  the 
defendants  for  9689  35,  which  draft  was  left  with  the  defend- 
ants for  acceptance.  The  plaintiffs  sent  the  witness,  their  clerk, 
three  times,  to  get  the  draft  back,  but  it  has  never  been  return- 
ed. The  last  time  he  called  on  the  drawees  for  the  draft,  the 
witness  saw  Shea,  one  of  the  defendants,  who  said  that  his  part- 
ner, George  Hillman,  would  bring  it  round.  The  witness  adds, 
that  the  plaintiffs  were  not  in  terms  directed  by  George  Hillman 
to  send  up  a  draft  on  the  defendants,  to  be  signed  by  his  brother, 
but  that  was  what  he  understood  was  to  be  done  from  the  for- 
mer transactions  between  the  parties.  Wm.  Stewart  testiiies» 
that  he  heard  a  conversation  between  Montross  and  George 
Hillman,  in  November,  1841,  about  some  goods  which  were  to 
be  shipped  to  H.  Hillman,  at  Lake  Providence.  Montross  ob« 
jected  to  the  goods  being  sent,  on  account  of  some  reports  he 
had  heard  in  New  York  about  the  firm  of  Hillman  &  Shea. 
These  reports  were  in  relation  to  some  paper  of  the  firm,  which 
had  been  suffered  to  lie  over  in  that  city.  We  find  in  the  record 
the  letter  written  to  the  plaintiffs  by  H.  Hillman,  when  he  sent 
Vol,  XI.  12 
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back  a  portion  of  the  goods.  He  mentions  that  he  will  endea- 
vor to  send  the  money  to  Hillman  &  Shea  by  the  earliest  appat- 
tunity,  and  he  encloses  his  draft  on  them,  in  favor  of  the 
plaintiffs,  for  the  amount,  within  a  few  dollars,  of  the  acoonnt 
sued  on. 

Although  no  proof  has  been  adduced  of  an  express  goaraatee 
on  the  part  of  the  defendants,  the  evidence  impresses  us  with 
the  belief  that  the  goods,  the  price  of  which  is  claimed,  were 
sold  on  their  credit.  This  appears  to  have  been  the  understand- 
ing of  all  the  parties,  from  the  course  of  dealing  previously 
existing  between  them.  If  a  different  course  was  intended  by 
the  defendants,  when  the  lietst  purchase  was  made,  in  November, 
1841,  they  should  have  signified  such  intention.  Their  sUence 
in  that  respect,  when  they  ordered  the  goods,  induced  the  belief 
on  the  part  of  the  sellers,  that  the  same  mode  of  settlemiMdt 
would  be  followed  as  on  former  occasions.  The  goods  were 
accordingly  charged  to  them  oq  the  books,  and-a  draft  was  sent 
up  to  be  signed,  as  usual,  by  H.  Hillman.  Some  of  the  goods 
having  been  returned  as  unfit  for  his  market,  he  enclosed  to  the 
plaintiffs  another  draft  of  a  smaller  amount  on  the  defendants, 
thus  showing  his  understanding  of  the  matter,  and  hisexpectar 
tion  that  they  would  pay ;  and,  in  his  letter  to  the  plaintiffs,  he 
speaks  of  soon  sending  money,  not  to  them,  but  to  Hillman  dt 
Shea,  on  whom  he  had  drawn.  When  this  draft  is  presented 
to  the  defendants  they  do  not  make  any  oltj^^i^''^  ^^  refuse  to 
accept,  but  keep  it  in  their  possession,  and  after  having  beea 
several  times  called  upon,  they  finally  answer  that  it  will  soon 
be  returned,  and  continue  to  keep  it  to  this  day.  This  answer^ 
and  their  retention  of  the  draft;,  might  well,  under  the  circum> 
stances,  be  treated  as  an  acceptance.  Such  eonduet  at  least 
shows  that  they  considered  themselves  bound  to  accept  tlus 
draft,  which  was  given  for  goods  which  they  had  themselves 
ordered  and  caused  to  be  sent  to  the  drawer,  and  whicb  th^ 
well  knew  were  sold  on  their  credit.  The  circiUBStaiice  that» 
at  one  time  the  plaintiffs  ol^ected  to  the  goods  being  sent  up, 
although  packed,  on  account  of  some  rumors  they  had  heaxd 
about  the  solvency  of  the  defendants,  conclusively  shows  that 
the  credit  was  given  to  diem,  and  Oat  it  was  to  them  that  the 
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plaintiffs  looked  for  payment.  If  saoh  was  not  the  understand- 
ing of  both  parties,  the  plaintiflb  would  not  sorely  have  made 
any  saoh  olyectioB*  and  stated  to  George  Hillman  their  reasons 
for  making  it  From  the  whole  evidence,  we  are  satisfied  of 
the  oorreotness  of  the  conclnsion  at  which  the  judge  below 
arrived. 

Judgment  afirmed. 
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Albxavdee  Ohevaloit  and  Wife  v.  Gubtavus  Schmidt.  ^:^—^ 

#  llr    91 

The  Commercial  Court  of  New  Orleaiw  b«i  no  jnriadiotiod  of  prooeediagi  to  cancel    ^^  ^^^' 

the  license  of  an  attorney  at  law. 
The  Hcenae  of  an  attorney  at  law  cannot  be  withdrawn  or  annulled,  unless  on  conmc' 
Utm  in  the  manner  prescribed  by  the  aet  of  97  March,  1838.  The  prooeedings 
mnst  be  by  mformation  before  the  District  Court  of  the  domicil  ef  the  accused ;  and 
Ihere  muK  be  a  trial  by  jury.  Act  31  March,  1808,  s.  6.  127  March,  1823,  s.  3.  2d 
Mafth,1836,s.l. 

Appbal  from  the  Conunercial  Court  of  New  Orleans,  Watts^  J. 

Hoffman^  for  the  appellants. 

Sckmidtf  pro  se. 

Maktin,  J.  The  plaintiffs  obtained  a  rule  on  the  defendant  to 
show  cause,  why  he  should  not  pay  the  balance  due  on  a  judg- 
ment against  him  in  their  favor,  it  being  for  money  alleged  to 
have  been  collected  as  an  attorney  at  law,  or  such  further  order 
be  taken  in  the  premises  as  the  law  directs.  The  court  discharg- 
ed the  rule,  being  of  opinion  that,  as  the  plaintiffs  had  brought 
suit  in  the  ordinary  form,  and  prosecuted  it  to  a  judgment,  it  was 
a  merger  of  the  debt,  and  a  waiver  of  all  proceedings  against 
the  defendant  as  an  attorney  at  law.  From  this  judgment  the 
plaintiffs  have  appealed. 

It  does  not  appear  to  us  that  the  court  erred,  although  the 
reasons  given  for  the  judgment  may  not  be  the  ^best  The  rule 
was  taken  to  compel  the  payment  of  the  balance  of  a  judgment, 
which  can  be  obtained  by  a  writ  o{  fieri  facias.  The  Commer- 
eial  Court  is  without  authority  to  act  on  the  ulterior  proceedings 
hinted  at  in  the  rule.  It  is  a  court  of  limited  jurisdiction ;  and 
It  seems  to  us  that,  when  the  6th  section  of  the  act  of  1808,  the 
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8d  section  of  the  act  of  1828,  and  the  1st  section  of  the  act  of 
1826  (B.&C.'s  Dig.  pp.  22,23,  24),  are  considered,  an  attor- 
ney's license  cannot  be  withdrawn  and  annulled,  unless  on  oofi- 
victiaoy  in  the  manner  pointed  out  by  the  second  of  those  acts. 
There  must  be  a  proceeding  by  information  before  the  District 
Court  or  judge,  and  a  trial  by  jury,  as  required  by  law.  The 
term  convictionf  as  used  in  the  statute,  is  not  a  judgment  pro- 
nounced in  a  civil  case,  commenced  and  prosecuted  as  the  one 
before  us  has  been. 

We  do  not  wish  to  be  understood  as  admitting,  that  the  judg- 
ment obtained  by  the  plaintiff  is  a  waiver  of  the  proceedings 
under  the  acts  of  the  legislature;  and  it  is  due  to  the  defendant 
that  we  should  state,  that  the  record  contains  an  admission  of  the 
attorney  who  obtained  the  judgment,  that  it  is  not  to  be  used  as 
Evidence  of  the  money  having  been  received  by  the  defendant 
in  his  capacity  of  attorney  at  law. 

Judgment  affirmed. 


Sarah  W.  Ijles  v.  The  New  Orleans  Canal  and  Banking  Com- 
pany. 

VnmBgeB  cannot  be  recovered  for  the  temporaij  detention  of  a  note,  where  the  mdy 
eyidence  that  plaintiff  sustained  any  damage,  is  the  testimony  of  two  witnesses,  who 
■wear  that,  in  their  opinion,  she  sustained  damage  to  a  certain  amoont,  and  neither 
states  any  iact  npon  which  his  opinion  is  based. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan" 
aUf  J* 

Chinn^  for  the  appellant. 

F.  B,  Conradj  for  the  defendants. 

Martin,  J.  This  case  was  lately  before  us  (6  Robinson  278), 
when  the  judgment  was  reversed,  so  far  as  the  confirmation  of 
the  judgment  by  default  gives  damages,  and  remanded  for  fur- 
ther proceedings. 

The  defendants  pleaded  the  general  issue,  and  particularly 
that  the  plaintiflf  was  entitled  to  no  damages  for  the  detention  of 
the  note,  because  she  did  not  sustain  any,  and  the  defendants  re- 
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tained  the  note  a  short  time^  as  they  were  entitled  to  do,  in  order 
to  ascertain  whether  the  information  they  had  received  that  they 
had  rights  thereto  was  correct. 

The  first  judge  gave  judgment  for  the  defendants,  being  of 
opinion  that  there  was  no  evidence  of  the  note  having  been  taken 
by  the  bank,  with  the  knowledge  that  the  holder  was  without 
authority  to  dispose  of  it.    The  plaintiff  appealed. 

Oar  attention  is  first  arrested  by  a  bill  of  exceptions  to  the 
reading  of  the  testimony  of  a  witness,  taken'on  the  confirmation 
of  the  judgment  by  default,  the  witness  being  now  absent  from 
the  State.  This  was  excepted  to,  on  the  ground  that  the  testi- 
mony was  taken  ex  parte^  without  notice  to  the  defendants,  who 
had  no  opportunity  of  cross-examining  the  witness.  The  testi- 
mony coming  up  with  the  record,  we  have  looked  into  it,  and  as 
it  contains  nothing  material,  we  have  thought  it  best  not  to 
spend  any  time  in  enquiring  into  its  admissibility. 

On  the  merits,  we  have  the  testimony  of  the  plaintiff's  attor- 
ney, who  deposes,  indeed,  that,  in  kis  opinion^  his  client  has  sus- 
tained damages  to  the  amount  of  five  hundred  dollars.  The 
other  witness,  whose  testimony  was  excepted  to,  says  he  came 
to  New  Orleans  from  the  State  of  Illinois  for  the  purpose  of  get- 
ting the  note;  that  the  plaintiff  has  been  subjected  to  much 
trouble,  vexation,  and  expense ;  .and  has,  in  the  witnessf  opinion^ 
sustained  damages  exceeding  five  hundred  dollars,  having  him- 
self made  three  trips  from  Illinois  to  this  place.  This  witness 
does  not  inform  us  that  he  charged  any  thing  for  his  trouble,  nor 
that  his  journeys  were  not  on  other  business. 

Courts  of  justice  expect  from  witnesses /act;,  not  opinions^  and 
neither  of  the  above  witnesses  has  imparted  to  us  any  fact  upon 
which  his  opinion  is  based,  the  testimony  being  extremely 
vague. 

The  note  bears  interest  at  the  rate  of  ten  per  cent  per  an- 
num, and  the  solvability  of  the  maker  has  not  been  questioned. 
The  bank  retained  it  but  a  short  time;  they  may  have  erred  in 
their  right  to  do  so,  but  they  appear  to  have  acted  in  good  faith. 
The  plaintiff  has  failed  to  show  that  she  sustained  any  dama- 
ges. On  that  ground,  the  judge,  in  our  opinion,  did  not  err  in 
giving  judgment  for^the  defendants. 

Judgment  aprmed. 
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Hekrt  a.  HoFFwnrBRt^.  Achille  Rivardb  and  others. 
Appeal  from  the  District  Court  of  the  First  District,  Buchan- 

Latourf  for  the  appellant.  ' 

Canon^  for  the  defendants. 

MoBPHY,  J.  The  petitioner  claims,  on  a  quanium  meruitf 
91,394  70,  as  a  balance  due  him  for  his  services,  as  a  book-keeper 
in  the  defendants'  employ  from  the  15th  of  June,  1843,  to  the 
1  j^th  of  November,  1843,  at  the  rate  of  91800  per  annum.  The 
defendants  denied  their  indebtedness,  and  averred  that  he  had 
already  received  from  them  more  than  his  services  were  worth. 
There  was  a  judgment  below  in  favor  of  the  plaintiff  for  9544  70, 
from  which  the  defendants  appealed ;  and  the  plaintiff  has 
prayed  that  the  judgment  be  annulled,  so  as  to  allow  him  an  an- 
nual salary  of  91500,  instead  of  that  of  91200  allowed  to  him 
below.  In  relation  to  the  value  of  the  plaintiff's  services  as  a 
book-keeper,  the  testimony  is  contradictory  and  variant.  One 
witness  values  them  at  from  91500  to  91800 ;  another  at  from 
91200  to  91500;  a  third  at  from  91000  to  1200;  &c.  A  witr 
ness,  who  is  a  book-keeper  in  a  house  engaged  in  the  same  bu- 
siness as  the  defendants,  who  are  commission  merchants,  says 
that  he  receives  from  his  employers  91200  per  annum,  and  that 
he  is  always  at  work  from  seven  or  eight  o'clock  in  the  morning 
to  ten  or  eleven  at  night.  All  the  witnesses  agree  that,  in  June, 
184^,  places  were  scarce,  and  salaries  very  low,  a  great  number 
of  clerks  having  been  thrown  out  of  employment  in  consequence 
of  the  numerous  bankruptcies  which  happened  at,  or  shortly  be- 
fore, that  time.  It  is  shown  that  when  the  plaintiff  was  enga- 
ged as  a  book-keeper  by  the  defendants,  a  great  many  applica- 
tions were  made  for  the  situation,  and  that  one  Maillard  offered 
to  take  it  at  950  per  month.  It  is  further  shown  that  while  in 
the  employ  of  the  defendants,  the  plaintiff  had  leisure  to  keep 
other  books  than  theirs,  to  give  lessons  in  the  art  of  book-keep- 
ing, and  to  undertake  other  jobs,  whereby  his  gains  and  emolu- 
ments were  greatly  increased.  On  an  examination  of  the  whole 
evidence  taken  togetl^er,  we  are  by  no  means  satisfied  that  the 
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judge  did  not  allow  to  the  plaintiff  a  sufficient  and  jiiat  com- 
pensation Ibr  hiB  servioeB. 

JudgmeiU  affirmed* 


Jebsb  D.  Gaiib  v/Labktn  F.  Woods  and  another. 

After  the  diaolntioii  of  a  portnenhip,  no  one  of  the  partners  can  use  the  social  name 
so  asHo  bind  the  rest  To  draw  or  endorse  a  note  in  the  name  of  the  partneiship, 
the  authority  most  be  express  and  special 

Oiie  who  has  paid  in  oonsequenee  of  his  endorsemant,  given  to  the  liqatdatiBg  partners 
after  the  dissolntion  of  the  partneiship^  caniurt,  as  endorser,  recover  of  the  other 
partners  on  the  note  thus  paid  by  him,  although  the  consideration  of  the  note  was  a 
debt  dne  by  the  firm ;  nor  can  he  recover  on  an  account,  stating  such  payment  as  an 
Hem.  He  might  rscovsr  on  showmg  that  he  had  paid  a  debt  dne  before  the  disMlntion 
of  the  partnonbip,  to  the  extent  to  which  the  paxtnersh^  had  profited  by  the  pay- 


AppEAt  firom  the  Commercial  Court  of  New  Orleans,  WaJtts^  J. 

BcxxABD,  J.  The  petitioner  alleges  that  the  defendants  owe 
him,  in  soHdo^  $78S  48,  being  tibe  balance  of  an  acccant  cur- 
rent between  him  and  the  late  commercial  partnership  of 
Douglass,  Woods  d&  Co.,  of  which  the  defendants  were  members, 
«i  detailed  in  the  account  annexed  to  the  petition. 

The  defendant  Hills  denied  that  he  is  in  any  way  indebted  to 
the  plaintiff,  or  that  the  persons  with  whom  he  contracted  had 
«ny  antliority  to  bind  him  at  the  time,  or  that  he  was  a  partner 
of  the  house  of  Douglas,  Woods  &  Co. ;  and  he  denies  generally 
the  matters  alleged. 

The  court  below  being  satisfied  from  the  evidence  that  the  lia- 
biUty  sought  to  be  fastened  upon  Hills  was  the  result  of  re- 
newals of  a  note,  not  proved  to  have  been  given  to  the  firm  of 
Douglass,  Woods  &  Co.,  and  that  a  liquidating  partner  has  no 
right  to  renew  notes,  and  thus  fasten  new  obligations  on  his 
partners,  gave  judgment  for  the  defendant  Hills,  and  the  plcdn- 
tiff  appealed. 

The  principle  here  laid  down  is  well  settled,  and  has  been  re- 
cognized in  several  cases  by  this  court,  and  particularly  in  /{ti- 
dy v.  Harding  et  al.  (6  Robinson,  70),  in  which  we  held  that,  after 
the  dissolution  of  a  partnership,  no  one  of  the  partners  can  use 
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the  social  name  so  as  to  bind  the  others ;  and  that  to  draw  or  en- 
dorse a  note  in  the  name  of  the  former  partnership,  the  au- 
thority must  be  express  and  special.  The  only  enquiry,  there- 
fore, is  one  of  fact — did  the  claim  Of  the  plaintiff  arise  out  of  en- 
dorsements made  by  the  plaintiff  for  some  of  the  partners,  with- 
out the  consent  of  the  defendant  Hills  ? 

The  partnership  was  dissolved,  in  October,  1837.  The  ac- 
knowledgment, signed  **  Douglass,  Woods  ^  Co.,  in  liqutda^ 
tion^  bears  date  in  1841 ;  and  the  items  of  the  account  are  da- 
ted from  January,  1840,  to  July,  1841.  The  principal  item  on 
the  debit  side  is :  '^  To  cash  paid  your  two  notes,  protests  and 
interest,  and  five  per  cent  for  advancing,  $  1 ,825.**  Another  part 
of  the  account,  originally  due  to  Carr  &  Shearon,  embraces 
transactions  in  1839.  One  of  the  witnesses  swears  that  the  ac- 
count is  just  and  correct,  item  by  item ;  but  he  does  not  prove, 
that  the  debt  discharged  by  the  plaintiff  was  due  by  the  firm 
before  its  dissolution.  If  the  plaintiff's  obligation  to  pay  arose 
from  his  endorsement  given  to  the  liquidating  partners  after  the 
dissolution  of  the  partnership,  although  the  consideration  of  the 
note  so  given  may  have  been  a  debt  due  by  the  firm,  the  endors- 
er could  not  recover  of  the  other  partners  on  the  note  thus  taken 
up,  as  endorser ;  neither  can  he  recover  on  an  account  stating 
such  payments  as  items.  He  might  recover,  if  he  could  show 
that  he  had  paid  a  debt  due  before  the  dissolution  of  the  part- 
nership, to  the  extent  that  the  partnership  had  in  fact  profited 
by  the  payment.  Such  evidence  is  wanting  in  this  case ;  and, 
in  the  form  in  which  the  action  is  brought,  and  the  debt  is  stated 
to  have  arisen,  we  concur  with  the  court  below,  tha^  the  plain* 
tiff  cannot  recover.  But  the  judgment  ought  to  be  one  of  non- 
suit. 

The  judgment  of  the  Commercial  Courtis,  therefore,  affirmed, 
as  in  case  of  non-suit,  with  costs. 

Benjamin,  for  the  appellant. 

G.  Stratobridge,  contr&. 
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Hullin,  Syndic, jMid  another  ▼»  The  Second  Municipality  of  New  Orleans. 

Jambs  B.  Huluit,  Syndic  of  the  Creditors  of  Thomas  Barrett,.an 
Insolyent,^an4  Richard  Ricrasdson,  Syndic  of  the  Creditors  of 
of  Maurice  Cannon,  an  Insolvent,  v.  The  Second  MuNicffAUTT 
OF  New  Orleans. 

Where  prooeedings  instituted  by  one  of  the  Municipalities  of  New  Orleans,  under  the 
actof  3  April,  1832,  regulating  the  opening  and  improviDg  of  streets  and  public 
places,  have  been  discontinued  before  any  final  confirmation  by  the  court  of  the  re- 
port of  the  assessors,  the  owners  of  property  required  for  the  improvement,  and  as- 
sessed at  a  certain  price,  cannot  claim  the  amount  on  the  ground  of  an  implied 
sale,  though  the  Municipality  have  taken  possession  of  the  premises.  Per  Curiam  : 
The  fffoceediogs  not  having  been  perfected,  the  parties  can  claim  no  rights  under 
them  ;  the  plainti^  can  only  demand  the  premises,  or  damages  for  the  injury  re- 
sulting from  having  been  deprived  uf  Uiem. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
^m,  J. 

L,  Janin  and  Benjamin^  for  the  appellants. 

Micou  and  Rawle^  for  the  defendants. 

Martin,  J.  The  plaintiffs  claim  the  price  of  a  lot  of  ground, 
the  joint  property  of  their  insolvents,  .taken  possession  of  by 
the  defendants  for  the  purpose  of  widening  RofEgnac  street. 
The  proceedings  begun  by  the  Municipality  in  order  to  acquire 
the  property  of  the  said  lot,  having  been  discontinued,  notwith- 
standing the  strenuous  and  successful  opposition  of  the  present 
plaintiffs  in  the  District  Court,  whose  judgment  was  reversed 
,(4  Rob.  357),  we  then  expressed  our  opinion,  that  it  could  not 
be  pretended  that  the  title  to  the  lot  was  vested  in  the  Munici- 
pality, by  virtue  of  those  proceedings ;  but  we  added  that, 
whether  the  act  of  taking  possession  under  the  circumstances 
then  shown,  amounted  to  a  ccHisent  on  the  part  of  the  Munici- 
pality to  pay  for  the  lots,  according  to  either  of  the  appraise- 
ments made  during  the  course  of  said  proceedings,  was  a  ques- 
tion foreign  to  the  one  we  were  then  considering,  to  wit,  whether 
the  Municipality  had  a  right  to  discontinue. 

The  present  suit  has  for  its  object  to  obtain  a  judicial  opinion 
on  the  question  which  we  declared  to  be  foreign  to  that  which 
was  decided  by  us.  The  petition  urges  the  existence  of  an  im- 
plied contract  to  pay  the  value  of  the  premises,  under  which  the 
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transfer  of  said  property  to  the  Municipality  became  complete, 
as  well  as  the  right  of  plaintiffs  to  the  price.  The  District  Court 
dismissed  the  petition,  being  of  opinion  that  the  pretensions  of 
the  plaintills  were  in  direct  opposition  to  the  decision  of  this 
court  in  the  case  cited,  and  the  plaintiffs  appealed.  Their  coun- 
sel has  not  enabled  us  to  discover  that  we  may  now  express 
any  opinion  different  from  that  on  which  the  District  Court  has 
relied.  The  inchoate  proceedings  in  said  court  never  having 
been  perfected,  none  of  the  parties  thereto  can  claim  any  rights 
under  them.  Their  respective  rights  are  as  yet  such  as  they  ex- 
isted on  the  inception  of  those  proceedings,  unless  damages  may 
be  claimed  on  grounds  posterior  to  them.  The  plaintiffs  may, 
therefore,  demand  the  premises,  or  damages  for  the  injury  re- 
sulting from  their  having  been  deprived  of  them.  But  there  be- 
ing no  express  or  implied  contract  of  sale,  there  cannot  be  a 
claim  for  a  price. 

Judgment  affirmed. 


James  Reed  and  others  v.  Tuomas  Powell. 

The  powen  ftnil  duties  of  the  officers  of  a  bank  being  defined  by  its  charter  and  by« 
laws,  they  will,  when  acting  within  the  sphere  of  their  respective  duties,  represent 
the  corporation,  and  bind  it  by  their  acts ;  but  in  other  matters  they  can  only  re- 
present or  act  for  it  when  authorized  by  a  resolution  of  the  board  of  directors. 

A  cashier  of  a  bank  has  no  authority,  by  riitne  of  his  office,  to  represent  the  bank  at  a 
meeting  of , the  creditors  of  an  insolvent,  and  to  vote  for  a  syndic.  A  resolution  of 
the  board  of  directors  can  alone  empower  him  to  do  so.  But  a  ratification  by  the 
directors  of  the  acts  of  a  cashier  who  had  voted  at  a  meeting  of  creditors  without 
authority,  made  after  the  proceedings  before  the  notary  were  closed,  and  the  ten 
days  had  expired  after  which  the  rights  of  the  parties  claiming  the  syndieshlp  be- 
came fixed,  cannot  affect  rights  previously  acquired.  C.C.  1789,  2353.  Act  90 
February,  1817. 

Appeal  from  the  District  Court  of  the  First  District,  Buchart' 
an,  J. 

/•  C. Clark  and  jP\  B.  Conrad,  for  the  appellants,  cited  The 
Union  Bank  v.  Bagley,  10  Robinson,  43. 
'  Hoffman,  contri,  cited  Civil  Code,  arts.  2252,  1789.     3  Del- 
vincourt,  pp.  360,  381  note.    Story  on  Agency,  245,  250,  346-7. 
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(Xney  v.  Walker,  12  La.  245.     8  La.  568.     7  Mart.  N.  S.  374. 
10  La.  516.     9  La.  392-6. 

MoRPHT,  J.  This  appeal  is  taken  by  Wm.  H.  Wheaton,  from 
a  judgment  sustaining  an  opposition  to  his  appointment  as  syn- 
dic of  the  creditors  of  Thomas  Powell,  and  declaring  John  D. 
Fink  to  be  the  duly  appointed  syndic  of  the  estate.  Several 
votes  received  byJWheaton  were  objected  to  as  illegal  at  the 
meeting  of  the  creditors  of  the  insolvent,  and  in  the  opposition 
subsequently  filed  in  the  court  below ;  but,  wider  an  agreement 
in  the  record,  we  are  to  confine  our  attention  to  that  given  him 
by  N.  N.  Wilkinson,  as  cashier  of  the  Canal  Bank  for  938,892, 
which  was  rejected  by  the  judgment  appealed  from,  on  the 
ground  that  the  cashier  was  without  authority  to  give  such 
vote. 

The  facts  of  the  case  appear  to  be  that,  on  the  16th  of  Sep- 
tember, 1844,  when  the  creditors  met,  the  directors  of  the  Canal 
Bank  were  all  absent  from  the  city,  with  the  exception  ofGlen- 
dy  Burke,  the  president.  The  cashier  considered  himself  author- 
ized to  represent  the  bank,  and,  after  consulting  with  the  presi- 
dent, he  appeared  at  the  meeting,  made  oath  to  the  amount  of 
Powell's  indebtedness  to  the  bank,  voted  for  W.  H.  Wheaton  to 
be  syndic,  dispensed,  on  behalf  of  the  bank,  with  the  security 
required  by  law,  and  directed  the  property  surrendered  to  be  sold 
for  cash.  On  the  9th  of  October  following,  a  meeting  of  the 
directors  took  place,  at  which  the  cashier  reported  to  the  board 
that,  in  the  absence  of  a  quorum  from  the  city,  he  had  appeared 
on  behalf  of  the  bank  at  a  meeting  of  Powell's  creditors,  and 
had  there  voted  for  W.  H.  Wheaton  to  be  the  syndic  of  the  es- 
tate. A  resolution  was  then  passed  approving  the  vote  thus 
given  by  the  cashier  in  favor  of  Wheaton.  It  is  urged  by  the 
appellant's  counsel  that  the  vote  of  the  cashier  should  have  been 
counted  by  the  judge  below ;  that  it  was  a  mere  act  of  admin- 
istration to  which  he  was  fully  competent,  and  which  grew  out 
of  the  necessity  of  the  case,  no  quorum  of  the  board  being  pres- 
ent in  the  city.  The  directors  are  the  general  agents  and  ad- 
ministrators of  the  corporation,  and  by  the  charter  are  empow- 
ered to  appoint  such  ofiicers  and  sub-agents  as  may  be  neces- 
sary for  the  transaction  of  its  business.    The  powers  and  duties 
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of  these  officers  are  defined  by  the  charter  and  by-laws  of  the 
bank.  Within  the  sphere  of  their  respective  duties,  they  repre- 
sent the  corporation,  and  bind  it  by  their  acts ;  but  in  all  mat- 
ters and  things  not  properly  belonging  to  their  office,  they  can- 
not represent  or  act  for  the  corporation,  unless  specially  or  gen- 
erally authorized  so  to  do  by  a  resolution  of  the  board.  Thus 
the  cashier,  who  is  entrusted  with  the  transaction  of  the  bank- 
ing business  of  the  corporation,  needs  no  special  authority  to  do 
and  perform  any  act  required  for  the  proper  management  and 
dispatch  of  the  same ;  but  when  it  becomes  necessary  for  the 
corporation  to  appoint  an  agent  for  any  particular  purpose,  or 
to  do  any  other  thing  not  properly  belonging  to  the  duties  oi  his 
office,  he  has  no  better  right  to  act  than  any  other  person*  To 
say  that  he  can  make  such  an  appointment,  or  do  any  other  aet 
on  behalf  of  the  corporation,  because  it  is  a  mere  act  of  admin- 
istration, would  be  to  make  the  cashier  its  general  agent  and 
administrator,  instead  of  the  board  of  directors.  We  ccmclude 
that  N.  N.  Wilkinson  was  without  authority,  virHUe  ojficii^  to 
represent  the  Canal  Bank  at  the  meeting  of  the  creditors,  and 
to  vote  for  a  syndic  on  its  behalf,  and  could  have  done  it  legally 
only  under  a  resolution  of  the  board.  If  so,  the  absence  of  the 
directors,  or  their  neglect  to  attend  to  their  duties,  could  not  con- 
fer upon  him  such  authority.  In  the  case  of  The  Union  Bank  v. 
Baghy  (10  Rob.  43),  which  is  relied  on  by  the  appellants,  the 
cashier  of  the  branch  at  Covington  had  appeared  at  a  meeting 
of  creditors,  voted  for  a  syndic,  and  discharged  the  insolvent. 
His  right  to  appear  for  the  bank  and  vote  for  a  syndic  was  not 
contested.  The  only  question  before  the  court  was,  whether  he 
could  validly  have  granted  such  discharge,  without  an  express 
power  from  the  board  to  that  effect  ?  We  held  that  he  could 
not,  as  the  granting  of  a  discharge  was  an  act  of  alienation, 
which  should  have  been  expressly  anthorized.  But  it  is  insisted 
that  if  Wilkinson  was  without  authority  to  represent  the  bank, 
his  acts  were  ratified  by  the  board,  and  that  such  ratification 
relates  back  to  the  time  when  these  acts  were  done.  This  is 
true ;  but  the  limitation  to  the  rule  is,  that  such  ratification  shall 
not  affect  or  impair  rights  legally  acquired  in  the  mean  time. 
The  board  ratified  the  vote  of  the  cashier  only  after  the  pro- 
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ceedings  before  the  notary  were  closed,  and  when  the  ten  days 
had  e3q>ired,  after  which  the  rights  of  the  parties  claiming  to  be 
syndic  became  fixed  by  law.  The  votes  legally  given,  and 
which  alone  could  then  be  counted,  gave  Fink  a  large  majority. 
His  rights  as  a  third  party  being  once  vested,  could  not  be  af- 
fected by  anything  done  afterwards.  Civil  Code,  arts.  2252, 
1769.  B.  &  G.'s  Dig.  p.  490.  Angel  &  Ames  on  Corporations, 
p.  174.    Story  on  Agency,  No.  246. 

Judgment  affirmed. 


Victor  Roumagb  t;.  Pierre  Blatrier. 

Where  a  leoee  for  yean,  and  his  eurety,  abaadon  the  premiiee,  the  lenor,  for  the  pra- 
■ervation  of  the  property  and  the  protection  of  hie  rights,  may  collect  the  rent  dtw 
from  the  sub-tenants  and  procure  new  ones,  for  the  benefit  of  the  lessee  or  surety ; 
and  where  the  lessor  has  never  refused  to  place  the  premises  under  then*  control  on 
their  complying  with  the  lease,  such  acts  will  not  be  considered  as  amountuig  to  a 
cancelling  of  the  lease,  and  the  lessee  and  his  surety  will  be  bound  for  the  dife* 
ence  between  the  amount  of  the  lease  and  that  received  from  the  sub-tenants. 

Where  pending  an  action  to  enjoin  an  execution  issued  on  a  judgment  obtained  by  a 
lessor  against  the  surety  of  his  lessee,  for  the  amount  of  a  lease  for  yean,  to  be  paid 
frem  time  to  time  as  the  rent  may  become  due  under  the  lease,  the  lessor  sells  the 
premises,  without  any  stipulation  that  the  sale  b  made  subject  to  the  lease,  the  lease 
will  be  thereby  diswlfed. 

Appeal  from  the  District  Court  of  the  First  District,  Budum" 
on,  J. 

Eyma^  for  the  plaintiff. 

BtucaS^  for  the  appellant. 

SmoN,  J.  The  defendant,  who,  as  an  absentee,  has  been  sued 
through  his  agent  or  attorney  in  fact,  is  appellant  from  a  jndg- 
ment  which  declares  the  dissolution  of  a  lease  by  him  made  to 
one  Fessard,  of  certain  premises  situated  in  New  Orleans,  by  a 
notarial  act,  executed  on  the  8th  of  February,  1841,  to  take  ef- 
fect from  the  1st  of  November  ensuing ;  and  which  perpetu- 
ates the  injunction  obtained  by  the  plaintiff,  for  all  rents  which 
would  have  been  due  under  said  lease,  and  under  a  judgment 
heretofore  rendered  between  the  parties  to  the  same,  from  the 
Itt  day  of  November,  184S. 
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It  appears  from  the  record  that  the  lease  in  question  wasexe- 
cuted  by  the  defendant's  agent  to  Fessard,  for  the  term  of  five 
years,  to  run  from  the  1st  of  November,  1841,  for  and  in  consid- 
eration of  an  annual  rent  of  three  thousand  dollars,  to  be  paid 
at  the  rate  of  two  hundred  and  fifty  dollars  for  each  month,  at 
the  end  of  every  month ;  and  that  the  plaintiff  intervened  iu 
the  act,  and  bound  himself  m  solido  with  the  lessee,  for  the  punc- 
tual payment  of  the  rent  for  and  during  the  whole  period  of  the 
lease.  The  lessee  took  possession  of  the  premises,  paid  the  first 
two  months,  but,  having  ceased  to  pay,  a  suit  was  brought 
against  him  for  the  rent  due  and  to  become  due,  and  it  judg- 
ment was  rendered  against  him,  on  the  20th  of  May,  1842,  with 
privilege  on  the  goods  provisionally  seized,  for  the  sum  of 
$14,000,  91,000  of  which  was  due  and  payable  at  the  time  the 
judgment  was  rendered,  and  the  balance  to  be  collected  by  exe- 
cutions to  be  issued  monthly,  according  to  the  lease.  The  rent 
was  paid  up  to  the  1st  of  April,  1843,  when  on  the  22d  of  May, 
a  suit  was  instituted  by  the  lessor  against  Roumage  for  one 
months'  rent,  and  a  judgment  was  rendered  agcdnst  the  latter 
accordingly.  Previous,  however,  to  the  institution  of  said  suit, 
Roumage  had  written  a  letter  to  the  appellant's  agent,  dated  1st 
May,  1843,  representing  the  impossibility  from  considerable  losses 
him  experienced,  of  his  continuing  to  pay  him  any  longer  '*  la 
difference  qui  existe  entre  le  hyer  que  je  regois,  et  celui  que  vous  me 
reclamez  chaque  mois ;"  and  further  stating :  *^Il  y  a  bien  peu  de 
generosite  de  sa  part  (the  lessor's)  d^ avoir  voulu  profiter  de  la  circanr 
stcmce  ou  m'a  pku:e  la  fuite  de  M.  Fessard  pour  mainienir  ses  mimes 
pretensions  auxquelles  je  me  suis  sonmis  tant  que  fat  pu  lefaire^ 
mais  que  les  circonstances  nCobligerU  de  cesser. ^^  He  adds  also : 
*'  Vous  avez  ci  bos  les  noms  des  hcataires  qui  habiient  la  maison^  qui 
payent  tres  exactement  chaque  mois'  4^.  Je  me  plais  d  crotre, 
Monsieur i  que  vous  appricierez  la  situatUm  oil  je  me  trouve^  et  que 
vous  accepterez  a  Faimable  la  proposition  que  je  vous  fais,  qui  est  la 
seule  que  je  puis  vous  offrir^  dans  VirOeret  du  proprikaire  que  vous 
reprisentez.''  This  proposition,  far  from  being  accepted,  was  fol- 
lowed b;  the  suit  already  alluded  to,  and,  on  the  29th  of  June 
following,  another  suit  was  brought  against  Roumage  for  one 
months'  rent  previously  due,  and  for  the  remainder  of  the  whole 
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tenn,  expiring  on  the  1st  of  November,  1846  ;  whereupon,  af- 
ter issue  joined  by  the  defendant,  a  judgment  was  rendered 
against  him,  not  only  for  the  amount  of  one  months'  rent,  but 
also  for  the  sum  of  $10,250,  for  the  remainder  of  the  lease,  to 
be  paid,  to  wit :  the  sum  of  $1,750,  within  ten  days  from  the  date 
of  the  judgment  (29th  of  November,  1843);  and  $250  on  the 
first  day  of  every  month  thereafter  until  the  1st  of  November, 
1846.  It  is  proper  to  remark  that  the  issue  joined  by  the  defend- 
ant consisted  in  a  general  denial,  and  in  the  plea  that  the  plain- 
tiff had  no  right  to  obtain  judgment  as  prayed  for  ;  and  that  after 
it  was  admitted  that  Fessard  had  lefl  the  State,  the  letter  writ- 
ten by  Roumage  to  the  lessor's  agent,  above  recited,  was  pro- 
duced in  evidence  by  the  plaintiff. 

On  the  15th  of  December,  an  execution  having  issued  on  the 
last  judgment,  the  present  suit  was  instituted,  and  an  injunction 
subsequently  sued  out,  for  the  purpose  of  obtaining  the  dissolu- 
tion of  the  lease  from  the  1st  of  May,  1848,  and  of  perpetuating 
the  injunction.  TKe  principal  grounds  upon  which  the  plaintiff 
bases  his  demand^  are,  that  since  said  judgment  was  obtained, 
the  petitioner  has  learned  that  the  lessor's  agent,  had,  on  or 
about  the  15th  of  October,  1843,  leased  the  whole  or  part  of  the 
premises  to  new  tenants^  without  the  consent  of  the  petitioner, 
and  without  giving  him  any  notice  of  the  fact ;  that  said  lessor 
has  thereby  accepted  the  annulling  of  said  lease,  in  accordance 
with  the  letter  written  to  him  by  the  petitioner ;  that  the  con- 
duct of  the  lessor's  agent  must  be  considered  as  a  breach  of  the 
said  contract  of  lease  ;  and  that  when  the  said  agent  obtained 
the  judgment  complained  of,  he  well  knew  that  said  lease  had 
been  dissolved  by  the  effect  of  his  letting  the  whole,  or  part  of 
the  premises,  himself  to  other  persons. 

This  action  was  answered  by  the  defendant,  who  first  except- 
ed to  the  plaintiff's  demand  on  the  grounds  that  the  latter  had 
no  right  to  ask  for  the  dissolution  of  the  lease,  as  he  is  not  the 
principal  party  to  the  contract,  but  only  an  accessary ;  and  that 
the  matter  in  controversy  has  been  settled  by  two  judgments 
rendered  against  him,  &c.  The  defendant  further  pleaded  the 
general  issue,  and  claimed  in  reconvention  a  sum  of  $1,200 
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damages,  for  the  trouble  and   expense   resulting  from  this 
suit,  &c, 

The  judgment  appealed  from  was  founded  mainly  on  the 
grounds  that  by  subsequently  leasing  portions  of  the  premises 
to  other  persons,  the  defendant,  through  his  agent,  had  violated 
his  obligations ;  that  obligations  are  extinguished  by  the  effect 
of  the  resolutory  condition :  and  that  whether  Roumage  be  con- 
ffldered  as  the  co-obligor,  or  as  the  surety  of  the  lessee,  he  is 
equally  at  liberty  to  avail  himself  of  the  violation  of  the  contract 
by  the  lessor,  and  to  discharge  himself  from  his  obligations. 

The  evidence  shows  that  divers  tenants  who  had  originally 
contracted  with  the  plaintiff,  continued  after  the  date  of  his  let- 
ter, to  occupy  the  portions  of  the  premises  which  they  had 
previously  possessed,  and  that  when  Barriere,  the  defendant's 
agent,  undertook  to  collect  the  rent,  he  received  it  under  the 
same  terms  as  had  been  agreed  on  between  the  tenants  and 
Roumage.  In  the  month  of  November,  however,  Barriere 
thought  proper  to  lease  divers  portions  of  the  premises  to  other 
tenants ;  and  when  he  settled  with  them  for  the  rent  at  subse- 
quent periods,  he  gave  them  receipts  in  his  own  name ;  those  re- 
ceipts, fifteen  in  number,  were  produced  in  evidence.  They 
bear  the  dates  of  July,  August,  September,  October,  November, 
December,  1843,  and  January  and  February,  1844,  and  speciiy, 
without  any  eocception^  that  the  sums  paid  were  received  by  Bar- 
riere :  ^  En  deduction  de  ce  que  doit  Y .  RoumagCf  en  sa  qualtU  de 
caution  de  Charles  Fessard^  locataire  principal.**  This  reserva^ 
tion  exists  not  only  upon  the  receipts  given  to  the  old  tenants, 
but  also  upon  those  given  to  the  new  ones,  who,  although  it  is 
stated  by  the  witnesses  Lecourt,  Gosseth,  and  others  that  Bar- 
riere did  not  tell  them  that  he  was  leasing  the  premises  for  ac- 
count of  Roumage,  were  sufficiently  apprized  thereby  that  Fes- 
sard  was  the  principal  lessee,  and  that  the  amounts  paid  were 
received  on  account  of  the  rent  due  by  Roumage  as  Fessard'a 
surety.  Divers  sums  were  also  paid  by  the  tenants  to  the  she- 
riff, who  gave  them  receipts  accordingly,  and  it  seems  from  the 
testimony  adduced  that,  after  the  date  of  Roumage's  letter  al- 
ready recited,  he  abstained  from  calling  upon  the  tenants  fcHr  the 
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payment  of  the  rents,  did  not  even  eoUect  the  rents  due  for  April, 
and  that  Baitiere  uniformly  collected  the  rents  from  the  time  of 
the  sheriff's  return  of  the  writ  of  provisional  seizure  (Ist  of 
August,  1843).  The  record  contains  also  two  accounts  cur- 
rent, to  wit :  one  by  which  Roumage  is  debited  with  the  sum 
due  by  him  on  the  30th  ot  November,  1843,  being  81,750,  and 
credited  with  the  rents  received  by  Barriere  in  August,  Sep- 
tember, October,  November,  and  December,  1843 ;  and  the  other, 
a  statement  of  the  sums  due  monthly  by  the  tenants,  and  col- 
lected by  Barriere  from  the  month  of  May  inclusively,  to  the 
15th  of  October,  1843.  And  it  is  further  admitted  that  the  re- 
ceipts of  Joas  (one  of  the  tenants)  since  August,  are  in  the  name 
of  Barriere. 

Under  this  state  of  facts,  how  can  the  plaintiff  pretend  that 
his  lessor  has  violated  his  obligations,  and  that  he,  plaintiff,  is 
discharged  from  his  contract  7  It  appears  from  the  very  letter 
upon  which  he  relies,  and  which  contains  the  proposals  which, 
he  says,  were  subsequently  accepted  by  the  defendant,  that  he 
was  previously  in  the  habit  of  paying  the  difference  which  ex- 
isted between  the  sums  which  he  received  for  rent  from  the 
sub-tenants,  and  the  amount  due  every  month  under  the  lease ; 
he  complains  of  the  hardship  of  the  circumstance  which  sub- 
jected him  to  complying  with  the  defendant's  pretensions,  but 
his  proposals  do  not  go  further  than  intimating  to  the  lessor  that 
he  wUl  cease  pacing  the  difference  to  which  he  had  previously 
and  regularly  subjected  himself  since  the  departure  of  the  les- 
see, and  that  the  defendant  ought  to  be  satisfied  with  the  rent 
paid  monthly  by  the  sub-tenants.  Was  this  proposition  accept- 
ed so  as  to  release  the  plaintiff  from  his  obligations  ?  and  do  the 
acts  of  the  defendant's  agent  amount  to  an  acceptance  ? 

We  have  already  seen  that  immediately  after  the  plaintiff's 
letter  reached  the  defendant,  the  latter  instituted  a  suit  against 
him  for  one  month's  rent ;  that,  shortly  aftejr,  he  brought  an-' 
other  suit  against  him  for  the  amount  to  be  due  for  the  k>emain- 
der  of  the  whole  term ;  and  that,  notwithstanding  the  produc- 
tion of  his  letter,  said  plaintiff  was  declared,  in  the  judgment 
rendered  on  the  20th  of  November,  1843,  to  be  liable  for  the 
whole  amount  of  the  rent  until  the  expiration  of  the  lease.    At 
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the  timiB  of,  and  before  said  judgment  was  rendered,  firom  which 
no  appeal  has  ever  been  taken,  the  defendant  had  already  re- 
ceived several  months'  rent  from  the  sub^tenants,  and  a  large 
portion  of  the  receipts  produced  in  evidence  in  this  case  were  in 
eidstence ;  nay,  the  lessor's  agent,  from  the  month  of  August, 
and  perhaps  before,  had  declared  to  the  sheriff  that  he  would  in 
future  collect  the  rents.  The  plaintiff,  since  the  month  of  April, 
had  determined  to  cease  collecting  said  rents ;  he  had  notified 
the  defendant  of  his  determination,  and  of  his  refusal  to  pay  any 
further  difference.  This  was  clearly  a  declaration  on  his  part 
that  he  abandoned  the  premises ;  and  what  was  the  lessor  to 
do  ?  He  took  care  of  the  property  abandoned  by  the  lessee  and 
his  co-obligor ;  kept  the  old  sub-tenants,  procured  new  tenants, 
and  collected  the  rents  for  the  benefit  of  the  plaintiff,  with  the 
express  declaration  that  it  was  on  account  of  the  rent  .due  under 
the  lease ;  and  we  are  at  a  loss  to  conceive  how  the  judge  a  quo 
could  come  to  the  conclusion  that  such  acts  of  the  lessor 
amounted  to  a  violation  of  his  obligations,  and  consequently  to 
the  dissolution  of  the  lease.  The  plaintiff  has  not  shown  that 
he  ever  called  upon  the  defendant  to  re-deliver  to  him  possession 
of  the  premises ;  he  had  never  been  disturbed  in  his  previoos 
possession  as  long  as  he  paid  the  rent ;  the  proceedings  had 
against  him  were  the  consequence  of  his  failing  to  comply  with 
his  obligations;  and  if  the  lessor  was  subsequently  compelled, 
for  the  preservation  of  the  property,  and  for  the  protecti<m  of 
his  rights,  to  collect  the  rents,  and  to  sub-lease  the  premioes  to 
other  tegants,  this  was  the  plaintifi*'s  own  fault,  and  not  the  les- 
sor's, who  gave  him  the  benefit  of  the  collection  of  the  rents,  and 
who  never  refused  to  replace  the  premises  under  his  control,  on 
his  complying  with  the  contract  which  he  had  abandoned^ 

Pothier,  in  his  Conirat  de  Louage^  No.  151,  says :  **Lorsque 
Fempechement  qui  a  empechi  le  locataire  Sentter  enjouiuance  de  la 
maison  qui  lui  a  ^  louee^  ou  qui  I'a  emp^ch^  de  la  continuer  eetun 
empkhement  qui  ne  vient  que  de  la  part  du  locataire,  U  nepemtpae 
pour  cela  denumder  la  remtMe  des  lowers.  11  suffU  que  la  maimn 
wit  expUnttMe^  que  le  locateur  soitpret  a  en  accorderla  jomssamce 
au  loctOairef  et  que  le  locataire  puisse  I'ocouper,  ou  par  lui  on  par 
d'autres,  pour  que  les  loyers  soient  dus."    This,  says  the  autihor. 
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is  in  conformity  wiAk  the  fourth  principle  which  is  laid  down  in 
No.  142,  which  is:  **Le  amducteur,  hcataire^  oufemder  ne pent 
demaoder  remue  du  loyer^  lorsque  Temp^chement  est  vena  de  sa 
part.  //  suffU^  encecas^  gu*U  y  ait  une  jouissance  possible,  ou 
usage  possible  de  la  chose,  ou  par  lui  on  par  d'autres,  pour  que 
le  loyer  en  soit  du.  This  principle  is  fully  applicable  to  the  pre- 
sent case.  Here,  the  lessee  abandoned  the  premises  a  short  time 
after  the  lease  was  in  operation ;  his  co-obligor  continued  to  pay 
the  rent  until  May,  1843,  when  he  thought  proper  to  discontinue 
the  payment  of  said  rent,  and  to  notify  the  lessor  of  his  determi- 
nation ;  he  also  abandoned  the  premises,  and  declined  exercising 
any  farther  control  over  them.  Was  not  this  an  impediment 
{fmpkihement\  resulting  from  his  own  act  7  What  shows  that 
there  was  no  possibility  of  his  resuming  the  use  or  enjoyment  of 
tiie  property,  whenever  he  pleased  ?  The  lease  had  not  ex- 
pired ;  the  lessor  had  only  taken  a  temporary  possession,  or  ad- 
ttinistratton  of  the  premises;  he  received  the  rents  for  the  be- 
•aefit  of  the  lessee,  and  because  the  latter  had  refused  to  collect 
tliem  anyl<mger;  those  rents  were  exinressly  applied  to  the 
dkofaarge  of  die  lessee's  obligations ;  and  it  appears  to  us  that 
•this  was  no  violation  of  the  contract,  that  it  never  ceased  to  be 
operative,  and  that  the  plaintiff,  who  had  no  reason  to  com- 
plain,  never  ceased  to  owe  the  rent  which  he  originally  con- 
tracted to  pay.  In  the  case  of  Christy  v.  Casenave  (2  Mart.  N. 
S.  453)9  this  court  recognized  the  principles  that  if,  on  a  lease 
•for  years,  the  lessee  abandon  the  premises,  the  landlord  may  de- 
mand the  rent  for  the  whole  term,  and  that  such  leaee  is  bound 
to  pay  the  sum  between  uhat  the  lessor  has  been  nfble  to  rent  the  prem' 
4sesforj  smcetheywere  abandoned^  and  that  which  was  stipulated  be- 
tmeen  the  parlies  to  the  original  contract.  This  doctrine  was 
.again  adopted  in  the  case  of  Reynolds  v.  Swain  (18  La.  198). 
It  is  just  and  equitable,  and  should  govern  the  present  case. 

With  this  view  of  the  question,  we  must  conclude  that  the 
lease  was  not  dissolved,  and  that  the  judgment  enjoined  had  not 
ceased,  when  this  suit  was  instituted,  to  have  its  effect ;  but  as 
said  judgment  is  for  the  whole  amount  of  the  rent  due,  or  to  be 
-dae  for  the  whole  term,  (until  the  1st  of  November,  1846),  we 
think  it  ought  not  to  preclude  the  plaintiff  from  demanding  the 
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credits  to  which  he  may  be  entitled  from  the  collection  of  the 
rents,  or  from  showing  the  circumstances  which,  at  a  subse- 
quent period,  may  have  destroyed  the  effect  or  operation  of  the 
lease,  and  consequently  of  the  said  judgment.    It  has  been  as- 
serted in  the  argument,  not  denied,  and  even  assented  to,  that 
the  premises  had  been  sold  during  the  pendency  of  this  action ; 
and  we  find,  accompanying  the  record,  a  newspaper  which 
was  filed,  in  which  the  property  is  advertised  for  sale,  and  in 
which  it  is  stated  that  it  was  rented  l^st  year  (1843)  for  8250 
per  month,  and  produces  now  (January  1845)  9180  per  month. 
The  property  does  not  appear  to  have  been  intended  to  be  sold 
subject  to  the  lease ;  and,  if  these  facts  are  true,  we  are  not 
ready  to  say  that  the  lease  should  not  be  considered  as  dissolved 
from  the  time  of  the  sale.    Be  this  as  it  mavt  we  are  disposed  to 
extend  now  to  the  plaintiff  ail  the  relief  which  he  may  be  le- 
gally entitled  to ;  and,  without  its  being  necessary  for  him  to 
institute  a  new  action  for  that  purpose,  we  think  the  rights  of 
the  parties,  as  they  grow  out  of  the  lease  and  judgment  in  quesi- 
tion,  subject  to  be  modified,  affected,  or  even  destroyed  by  their 
subsequent  acts,  can  very  properly  be  investigated  and  liquida- 
ted in  this  action.     The  judgment  enjoined  being  prospective 
in  its  effect  and  operation,  we  see  no  reason,  why  such  effect 
and  operation  should  not  be  enquired  into  in  this  suit,  to  a  fur- 
ther extent  than  the  circumstances  that  existed  at  the  time  of  its 
institution ;  and  we  are  of  opinion  that  justice  requires  that  this 
case  should  be  remanded  for  further  proceedings,  for  the  purpo- 
ses :  1st,  of  enquiring  into  the  fact  of  the  sale  of  the  premises  du- 
ring the  pendency  of  this  suit,  into  the  circumstances  under 
which  it  was  made,  and  into  the  effect  of  such  sale  on  the  lease 
in  question ;   2d,  of  liquidating  the  balance  which  may  be  due 
f;o  iJxe  appellant  for  the  rent  of  the  premises  up  to  the  time  of 
said  sale,  after  deducting  from  the  amount  due  under  the  lease, 
the  various  sums  which  the  lessor's  agent  may  have  received 
from  the  tenants,  during  the  period  that  the  property  was  aban- 
doned by  the  plaintiff;  3d,  of  fixing  the  liability  of  said  plain- 
tiff for  the  payment  of  the  sum  which  he  really  owes  under  the 
prospective  judgment  last  rendered  against  him,  as  the  co-obli- 
gor, pr  surety  in  sdido  of  the  lessee ;  and  of  perpetuating  the 
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iiyanction  by  him  obtained,  $ks  to  the  difference  which  may  re- 
solt  from  the  aaj^i  investigation  and  liquidation,  between  the 
jamount  of  said  judgment  and  the  sum  really  due  to  the  lessor 
at  the  time  of  the  sale  of  the  premises ;  and  4th,  of  making  the 
purchaser  and  actual  owner  of  the  property,  a  party  to  these 
proceedings,  to  show  cause  why  the  lease  under  consideration 
should  not  be  dissolved,  and  rendered  ineffectual  from  the  date 
of  said  sale  to  its  expiration,  and  the  injunction  perpetuated  ac- 
cordingly. 

It  is,  therefere,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  that  the  injunction  be 
provisionally  maintained,  and  that  this  case  be  remanded  to  the 
court  a  qua  for  further  proceedings,  and  final  adjustment,  under 
the  legal  principles  recognized  in  this  opinion,  after  making  the 
purchaser  and  actual  owner  of  the  premises  a  party  to  this  con- 
troversy. The  costs  of  this  appeal  to  be  borne  by  the  plaintiff 
/and  appellee. 


Isaac  Baldwin  v.  Hbnrt  Cableton. 

^n  heir  cuinot  be  «£Eected  by  any  claim  of  an  ezeontor,  iiiile»  penonaUy  cited  to 
conteitit 

A  mmor  beur  is  not  legally  represented  by  his  tutor,  on  an  application  for  the  homo- 
logation of  the  accoonts  of  the  executors,  where  the  tutor,  as  one  of  the  executors, 
claims,  with  his  co-etecutor,  a  sum  for  commissions  on  the  estate  of  the  deceased. 
The  minor  should  have  been  represented  by  his  under-tntor,  or  the  homologation 
of  the  accounts  of  the  executors  will  not  form  rea  judicata  as  to  him. 

A  minor  is  not  bound  to  resort  to  an  appeal  or  action  of  nullity,  to  protect  himself 
against  a  judgment  rendered  against  him  when  not  legally  represented.  Such  a 
judgment  must  be  considered  as  one  rendered  without  parties,  and  absolutely  void. 

Kxecnton  are  jointly  and  ^ererally  responsible  for  the  property  committed  to  their 
charge.    C.C.  1674. 

In  jomt  demands  one  of  the  creditors  cannot  represei^t  the  debtor. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 
The  plaintiff  claims  from  the  defendant  93,593  60.  He  repre- 
sents that  by  the  will  of  his  mother,  which  was  admitted  to 
probate  in  the  parifib  of  Orleans  on  the  18th  February,  1836,  he 
was  appointed  her  universal  legatee,  and  Thomas  H.  Maddox 
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and  Henry  Carletoiiy  the  defendant,  her  testamentary  execnton  $ 
and  tkat  Maddox  was  also  appointed  his  tatoi^  he  being  then  a 
minor  and  his  fatlier  dead.  That  the  executors  qaalified  and 
administered  on  the  estate ;  that  an  inventory  thereof  was  made, 
whioh  embraced  all  the  property  in  which  his  deceased  mother 
was  interested ;  and  that  nearly  the  whole  of  the  property  men- 
tioned in  the  inventory  belonged  jointly  to  his  mother  and  him- 
self, having  belonged  to  his  father,  who  died  on  the  d5th  of 
April,  1833,  and  had  bequeathed  his  property  in  equal  shares  to 
him  and  his  mother.  That  Maddox  and  the  defendant  rendered 
an  account  of  their  administration,  in  which  they  credited  them- 
selves with  two  and  a  half  per  cent  commissioiis,  as  executors, 
on  the  amount  of  the  inventories  made  after  the  death  of  his 
mother,  which  embraced  a  large  amount  of  prcqierty  not  belong- 
ing to  the  estate  of  his  mother,  thus  claiming  •14,374  38,  when 
they  were  only  ^ititled  toone  half  of  that  sum,  to  wit,  $7,187  19, 
and  the  defendant  alone  only  to  83,593  60.  That  the  account 
was  homologated,  so  far  as  not  opposed,  and  the  sum  of  914,- 
374  38  received  by  Maddox  and  Carleton.  That  on  the  27th 
February,  1840,  petitioner  attained  his  ms^ority,  and  on  settling 
with  Maddox,  his  tutor,  ascertained  that  the  executors  had  been 
over  paid ;  and  that  Maddox,  as  soon  as  he  was  informed  of  the 
error,  reftmded  the  amount,  but  that  the  defendant  refuses  to 
pay  back  the  sum  of  $3,593  60,  wrongfully  obtained  by  him. 

The  defendant  pleaded  that  the  commissions,  for  the  reco- 
very of  which  this  action  was  instituted,  were  allowed  by  the 
Probate  Court  of  the  parish  of  Orleans,  a  court  of  competent  ju- 
risdiction, in  a  proceeding  to  which  the  legal  representative  of 
the  plaintiff  was  a  party,  which  judgment  was  confirmed  by  the 
Supreme  Court 

The  case  turned  on  the  question,  whether  tiie  plaintiff  was 
bound  by  the  judgment  of  the  Probate  Court  homologating  the 
accounts  of  the  executors,  Maddox  and  Carleton,  the  plaintiff 
being  represented  by  Maddox,  his  tutor.  In  these  accounts  the 
executors  claimed,  and  by  the  judgment  were  allowed  the  sum 
of  $14,374  38  for  commissions,  as  alleged  in  the  petition  in  this 
suit.  There  was  a  judgment  below  against  the  defendut  ibr 
$3,593  60,  from  which  he  appealed. 
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JL  /ofim,  for  the  plaintiff,  baae  Baldwin,  the  plaintiff's  fa^ 
iher»  died  in  1883,  leaving  a  large  estate,  which  descended,  in 
eqnal  shares,  to  his  only  diild,  the  plaintiff,  and  to  his  widow  in 
commnnity.  The  widow  died  in  1836,  leaving  a  will,  by  which 
she  bequeathed  her  whole  property,  with  the  exception  of  one 
legacy,  to  the  plaintiff,  and  appointed  Thomas  H.  Maddox  and 
the  defendant  her  execntors.  She  also  designated  Maddox  a^ 
the  testamentary  tutor  of  the  plaintiff,  then  a  minor.  Maddox, 
who  is  a  resident  of  the  parish  of  Rapides,  managed  the  property 
of  the  estate,  which,  with  the  exception  of  some  moveables,  was 
all  situated  in  that  parish.  The  defendant,  a  member  of  the  bar 
of  New  Orleans,  conducted  the  legal  proceedings  of  the  estate, 
which  had  been  opened  in  the  parish  of  Orleans.  These  pro- 
ceedings were  of  the  simplest  kind.  Inventories  of  all  the 
property  were  made,  which  had  been  left  at  the  death  of  Bald- 
win. The  inventories  stated  that  it  belonged  in  indivision  to 
the  estate  of  Mrs.  Baldwin,  and  to  die  minor  heir  of  Isaac  Bald- 
win* Some  time  afterwards  the  executors  filed  an  account  in 
the  Court  of  Probates.  It  was  made  out  imder  the  direction  of 
the  defendant,  who  signed  the  petition  as  attorney  at  law.  In 
this  account  the  defendant  was  credited  with  a  fee  of  97,d00,  for 
professional  services  rendered  to  the  estate ;  and  the  executors 
were  credited  with  814,374  89,  as  commissions,  being  on  the 
whole  pn^rty  left  at  the  decease  of  Baldwin,  and  not  only  <m 
the  half  of  it  which  belonged  to  the  estate  of  Mrs.  Baldwin. 
These  were,  therefore,  double  the  commissions  to  which  the 
executors  were  entitled.  The  usual  advertisements  were  pub- 
lished, but  before  the  delay  expired,  Maddox,  as  tutor  and  co- 
executor,  filed  an  opposition,  stating  that  he  had  been  misled  by 
the  defendant,  under  whose  advice  he  had  acted,  and  diat  he 
was  now  informed  that  the  fee  of  87,500  was  not  due  to  the 
defendant.  This  opposition  was  tried  and  carried  up  to  the 
Supreme  Court  on  appeal,  and  there  the  fee  was  entirely  dis- 
allowed. During  the  trial  of  iMs  opposition,  the  counsel  for 
Maddox,  the  tutor  and  executor,  was  called  upon  to  make  and 
did  make  an  admisrion  upon  record,  that  he  did  not  contest  the 
commisdon  charged  by  Ccurleton,  and  amounting  to  #7,187  19. 
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And  it  was  also  on  his  motion  that  the  account  had  pnmoAsly 
been  confirmed,  so  far  as  not  opposed. 

In  1840,  the  plaintiff  attained  his  majority.  He  bad  a  set- 
tlement with  his  tutor,  and  then  detected  the  overcharge.  As 
sood  as  Maddox  was  informed  of  his  error,  he  returned  one  half 
of  the  conmiiilsions  hef  had  received ;  and  this  suit  was  brongbt 
to  recover  the  other  half  from  the  defendant  The  defendant 
put  in  a  plea  to  the  jurisdiction  of  the  Parish  Court,  andl'a  plea 
of  res  Judicata.  Both  were  overruled  by  the  Parish  Court,  and 
judgment  given  against  him  for  the  amount  claimed,  and  he  has 
appealed. 

Under  the  decision  in  the  case  of  Millaudon  v.  Cahu  (6  La. 
824),  and  the  laws  upon  which  it  is  based,  the  homologation  of 
an  executor's  account,  after  ten  days'  advertisement,  is  intended 
exclusively  to  settle  the  rank  and  Jmvileges  among  the  credi- 
tors of  the  estate,  and  is  res  judicata  as  to  them  only ;  but 
When  the  object  of  the  executor  is  to  settle  with  the  heir,  to  pay 
over  to  him  the  balance  in  his  hands,  and  to  receive  discharge, 
he  must  cite  the  heir  personally.  Here  the  heir  was  not  eited, 
nor  any  one  for  him.  The  heir  being  a  minor  could  not  have 
been  cited  personally.  His  tutor  should,  therefore,  have  been 
cited.  The  tutor,  under  ordinary  circumstances,  is,  no  doubt, 
the  only  proper  person,  and  has  full  power  to  give  a  dis- 
charge to  the  executors.  But  as,  in  this  instance,  the  tutor  was 
also  one  of  the  executors,  it  would  have  been  absurd  to  cite 
himself— the  plaintiff  in  homologation  cannot  be  also  the  dd- 
defendant  in  homologation — ^he  who  has  to  render  an  account 
cannot  receive  the  account — ^he  cannot  discharge  himself  If 
such  a:  nugatory  attempt  had  been  made,  the  court  would  have 
declared  it  a  proceeding  without  parties.  And  if  Maddox.  the 
executor,  could  not  have  cited  Maddox,  the  tutor,  and  if  his  ap- 
pearance in  answer  to  such  a  citation  would  have  been  illusory, 
it  follows  that  his  voluntary  appearance  can  produce  no  greater 
effect  A  stronger  case  of  opposition  of  interest  between  the 
minor  and  the  tutor  cannot  be  imagined.  It  was,  therefore, 
necessary  to  cite  the  under-tutor.  Civil  Code,  art.  301.  Code  of 
Pract,  art  117.    And  as  Henry  Lockett,  the  under-tutor,  had  ako 
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an  adverse  interest  to  the  minor,  an  onder-tator,  ad  hoCf  ought 
to  have  been  specially  appointed  and  cited. 

It  is  ccHrtended  that  Maddoz'  interest  was  not  opposed  to  that 
of  the  minor,  beoanse  he  was  to  receive  no  part  of  the  excess  of 
commissions  charged  and  received  by  Carleton,  and  that  his  in- 
terest in  the  question  of  the  right  to  claim  such  commissions  was 
not  sufficient  to  dLsqualiiy  him. 

It  is  not  without  due  reflection  that  we  submit,  that  this  doc- 
trine is  contrary  to  law,  and  most  dangerous  in  its  consequences. 
It  would  be  a  sufficient  answer  that  he  who  renders  the  account 
cannot  receive  it  and  discharge  himself.  We  may  add,  that 
executors  are  bound  jointly  and  severally ;  that,  therefore,  Mad- 
dox,  as  executor,  was  bound  to  make  good  to  the  minor  what 
Carleton  took  without  being  entitled  to  it ;  that  when  the  ac- 
count was  presented,  the  money  had  alrefuly  been  received,  or 
rather  retained,  by  Carleton,  and  that  therefore  Maddoxhad  an 
undoubted  direct  pecuniary  interest  (if  he  had  been  guided  by 
pecuniary  interest  only,)  to  prevent  inquiry,  to  stifle  the  claim  of 
the  minor,  and  to  procure  a  homologation  binding  upon  the 
minor,  and  relieving  himself  and  his  co-executor  from  responsi- 
bility. Nay,  how  could  a  double  commission  be  allowed  to 
Carleton,  without  being  at  the  same  time  allowed  to  Maddox  ? 
Would  Carleton,  after  having  received  double  conunissions  him- 
seU^  have  acted  in  the  interest  of  the  estate  confided  to  him,  and 
refused  them  to  Mctddox  f  The  very  interest  in  the  question  is 
sufficient  to  disqualify  the  tutor — it  is  an  indirect  but  palpable 
one ;  the  law  makes  no  distinction  between  the  direct  and  indi- 
rect interest  which  incapacitates  the  tutor ;  this  distinction  is 
of  an  abstruse,  impracticable  and  over-refined  character;  the 
interest  is  glaring,  and  no  subtle  reasoning  can  brush  it  away ; 
and  it  is  not  to  such  temptations  that  either  the  tutor  or  the 
minor  are  to  be  exposed. 

I^  in  the  former  suit  between  the  same  parties,  Carleton  was 
not  permitted  to  assume  two  characters,  that  of  executor  and  of 
counsel  to  the  executor,  and  to  allow  a  compensation  to  himself, 
how  much  less  can  Maddox,  the  tutor,  and  Maddox,  the  executor, 
make  a  contract  with  one  another — nay,  do  more,  sustain  a  suit 
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with  one  another,  and  produce  a  judgment  for  one  and  agaiut 
the  other. 

The  errors  in  the  account  were  the  work  of  the  defendant, 
under  whose  professional  advice  and  direction' Maddox  acted. 
Suddenly  informed  of  one  of  them,  Maddox,  then  on  the  eve  of 
returning  home,  employs  counsel  to  arrest  its  effects,  and,  with 
this  exception,  to  have  the  account  homologated,  for  he  believed 
it  correct  in  all  other  respects.  The  counsel's  attention  was  con- 
fined to  the  only  matter  for  which  he  was  employed.  When 
the  trial  of  the  matter  in  contest  came  on,  he  discovered 
accidentally  the  double  charge  of  commissions,  and  made  some 
intelligible  remarks  upon  it.  Maddox  was  then  in  the  parish 
of  Rapides  ;  the  counsel  could  not,  of  his  own  accord,  make  a 
new  opposition ;  it  was  too  late  for  Maddox  to  do  so,  as  on  his 
motion  the  account  had  been  homologated,  and  no  means  were 
left  to  the  counsel  to  keep  the  matter  in  suspense. 

We  have  already  said  that  the  account,  and  the  error  in  it, 
were  Carleton's  work ;  it  was  only  in  relation  to  the  claim  for  a 
fee  that  Maddox  employed  new  counsel — ^he  believed  every 
thing  else  in  the  account  correct :  when  he  directed  the  account 
to  be  homologated,  he  still  labored  under  the  error  produced  by 
the  defendant  acting  professionally.    Carleton  was  the  executcHr 
and  legal  adviser  of  the  estate ;  indeed  he  did,  and  from  his  si- 
tuation could,  render  no  other  but  legal  services  in  the  settle- 
ment of  the  estate ;  and  in  Mrs.  Baldwin's  will,  he  was  desig- 
nated as  the  tutor  of  the  minor,  in  case  of  the  inability  of 
Maddox.    Carleton  stood,  therefore,  in  the  most  confidential 
relation  possible  to  the  heir,  and  had  the  duties  of  a  friend,  ad- 
viser and  father  to  perform.    The  law  makes  a  radical  distinc- 
tion between  parties  thus  differently  conditioned.    This  dis- 
tinction pervades  every  system  of  jurisprudence.    The  greater 
the  trust,    and  the  greater  the  means   for   defrauding,    the 
greater  is  the  protection  of  the  law.     A  person  thus  situated, 
is  not  permitted  to  screen  himself  behind  legal  cobwebs  of  his 
own  weaving.    But  this  would  require  developments  for  which 
this  is  not  the  place. 
It  is  clear  that  the  plaintiff  has  been  defrauded.    It  is  clear 
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that  he  has  no  remedy  except  against  Garleton,  who  received, 
or  rather  took,  what  he  was  not  entitled  to.  If  the  plaintiff  had 
indeed,  at  any  time,  a  remedy  against  Maddox,  and  Maddox 
sought  to  recover  over  against  Carleton,  Garleton  would  have 
answered  him  with  the  account  and  decree  of  homologation ; 
that  is,  he  would  have  defied,  and  thrown  the  loss  upon  his  own 
innocent  client,  because  the  client  had  followed  the  advice  given 
to  him  by  Garleton. 

It  would  be  a  disgrace  to  our  jurisprudence  if  a  fraud  of  so 
deep  a  die  could  go  unpunished.  It  would  bring  deserved  con. 
tempt  and  distrust  upon  the  legal  profession,  if  its  members 
were  ever  permitted  to  prostitute  the  noble  science  of  the  law 
to  the  knitting  of  meshes,  in  which  to  catch  their  own  clients, 
and  others  who  rely  on  their  professional  knowledge  and  skill. 

R.  Hvmt  and  Micou,  for  the  appellant.  It  is  contended  that 
the  tutor  had  an  interest  in  the  commissions,  and,  therefore, 
could  not  represent  the  minor.  We  reply,  firsts  that  he  had  no 
interest  in  the  commissions  to  be  received  by  his  co-executor ; 
and  Jecofidf/y,  that  even  if  interested,  the  judgment  is  binding  up- 
on the  minor,  until  reversed  or  annulled. 

First.  Maddox  acting  as  tutor — appearing  as  such,  was  cer- 
tainly competent  to  represent  the  minor  in  all  questions  except 
those  in  which  he  had  a  direct,  immediate,  and  adverse  interest 
to  him.  He  had  no  interest  in  the  share  of  commissions  to  be 
received  by  his  co-executor.  He  was  not  enriched  by  their  al- 
lowance, nor  would  he  have  been  impoverished  by  their  refusal. 
On  the  contrary,  under  his  double  responsibility,  as  executor 
and  as  tutor,  he  had  a  direct  interest  in  refusing  an  undue  al- 
lowance, and  the  record  shovirs  with  what  zeal  he  performed  his 
duty.  The  interest  in  the  rate  of  commissions  was  not  suf- 
ficient to  disqualify  him,  and  none  other  existed  or  can  be 
imagined. 

The  question  is,  whether  Maddox  had  such  an  interest  in  the 
commissions  as  disqualified  him  from  opposing  them  at  the  time, 
on  behalf  of  the  minor?  If  he  had  no  such  disqualifying  inte- 
rest, and  allowed  them  to  be  confirmed  without  opposition,  the 
only  question  that  could  afterwards  arise,  would  be  between 
him  and  his  ward  when  he  came  of  age. 
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That  Maddox's  interest  was  not  identical  with  Garleton's,  will 
appear  from  this :  Suppose  Carleton  had  received  his  commis- 
flions,  and  resigned  at  the  end  of  one  year,  on  the  execntors 
rendering  an  account  thus  far.  Suppose  M addox  had  continued 
to  act  alone,  and  had  not  claimed  his  commissions  until  he  ren- 
dered his  account  in  the  second  year.  It  is  plain  that  the  al- 
lowance made  to  Carleton  could  not  avail  Maddox,  if  his  com- 
missions were  disputed.  He  would  have  an  interest  in  the 
question  only;  that  is,  a  hope  that  the  allowance  made  to 
Carleton  would  aid  him  in  obtaining  his  own.  Whether  such 
an  interest  disqualifies  him  from  acting  for  the  minor,  is  the 
only  point  that  can  now  be  raised. 

The  position  of  Maddox  is  like  that  of  a  witness  called  to 
testify  in  a  cause  where  he  has  an  interest  in  the  questien  only. 
Such  an  interest  does  not  disqualify  a  witness  in  any  court  in 
the  world,  though  his  testimony  might  be  the  basis  of  a  judg- 
ment which  he  hoped  might  serve  him  in  his  own  case.  Even 
where  one  undervtrriter  was  sued,  another  underwriter  to  the 
same  instrument  was  allowed  to  testify  for  the  defendant. 

Such,  too,  is  the  established  course  of  decisions  in  Louisiana. 
See  3  Mart.  N.S.  11,  275. 

Suppose  Maddox  and  a  third  person  had  each  held  a  promis- 
sory note  against  the  estate,  both  of  same  date  and  amount,  and 
both  had  been  prescribed  before  the  death  of  the  deceased,  and 
these  notes  had  been  allowed  by  the  homologation,  could  Bald- 
win, when  of  age,  recover  back  the  money  from  such  third 
person,  on  the  ground  that  Maddox  was  interested  in  the  ques- 
tion of  prescription  ? 

Several  physicians  attended  the  deceased  while  she  was  siok. 
Dr.  Maddox  was  one.  Their  attendance  was  the  same,  ser- 
vices the  same,  the  items  of  their  accounts  were  the  same,  but 
all  charged  four  fold  more  than  th6  tariff  fixed  by  law;  yet 
Maddox  admitted  their  correctness,  as  he  did  Carleton's,  where- 
upon they  were  all  homologated  by  the  court  Could  Baldwin, 
when  of  age,  recover  back  from  one  of  the  other  physicians  the 
excess  above  what  the  law  allowed,  on  the  ground  that  Maddox 
was  interested  in  the  question  ? 

Executors  and  tutors  often  render  long  accounts,  filled  with 
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a  nmltitttde  of  items,  whereby  they  may  have,  in  the  complica- 
ted transactions  of  life,  an  interest  in  many  questions  that  arise. 
ICf  for  that  reason,  the  homologation  could  be  attacked,  few 
could  withstand  the  assault  Some  discovery  may  yet  be  made , 
some  afterthought  may  still  arise,  and  this  very  account  of  ad- 
ministration may  become  the  source  of  other  litigation,  and  the 
judgment  of  homologation  be  treated  as  a  mere  nullity. 

The  plaintiff's  counsel  is  mistaken  in  supposing  that  Lockett 
was  disqualified,  by  his  interest,  firom  appearing  as  under-tutor. 
His  interest  was  limited  to  the  fees  for  professional  services ; 
lie  had  no  interest  in  the  commissions  claimed  by  Carleton  and 
Maddoz. 

Plaintiff's  counsel  says  truly,  that  the  executors  were  ''  se- 
▼erally  and  j<Hntly  bound''  towards  the  noinor. 

If  Maddox  had  an  interest  in  swelling  the  commissions,  he 
had,  on  the  other  hand,  a  direct  interest  in  resisting  Garleton's 
claim,  for  being  bound  t»  soUdOf  he  was  responsible  to  Bald- 
win for  every  dollar  that  Carleton  unduly  received.  The  law 
binds  themm  solidOf  in  order  to  sharpen  their  vigilance  over  the 
conduct  of  each  other.  On  this  point  there  is  no  difference  of 
opinion ;  for,  by  an  act  on  file  in  the  records  in  this  case,  Bald- 
win, when  he  came  of  age,  released  Maddox  from  this  very  re- 
sponsibility— that  is,  for  any  excess  he  may  have  permitted 
Carieton  to  receive.  Here  Baldwin  gives  up  the  very  point  in 
controversy.  Maddox  was  re^onsible,  and  Baldwin  releases 
that  redponsibility. 

But  this  release  being  made  long  after  the  homologation  of 
the  account,  cannot  affect  the  competency  of  Maddox  at  the 
time.  It  cannot  retroact  and  destroy  a  competency  that  was 
perfect  in  both  his  capacity  as  executor  and  tutor,  at  the  time 
of  the  allowance. 

Second.  Even  if  the  tutor  had  an  adverse  interest,  tiie  minor 
is  bound  by  the  judgment,  until  regularly  reversed  <Nr  annulled. 
The  position,  that  whenever  it  can  be  made  to  appear  that  a 
tutor  provoking  a  judgment  had  an  adverse  interest  to  the  ward, 
such  judgment  at  once  becomes  a  mere  nullity y  is  unsupported 
by  reason  or  authority.    The  law  intends  that  higher  faith  and 
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efficacy  shall  be  given  to  the  solemn  judgments  of  its  courts. 
The  tutor  may  incur  a  liability  to  his  ward,  for  the  consequences 
of  his  error  or  his  iraud ;  but  the  judgment  cannot  be  set  aside, 
except  in  the  modes  prescribed  by  law. 

These  modes  are  by  an  action  of  nullity  in  the  court  which 
rendered  the  judgment,  or  by  appeal.  Whether  the  defect  re- 
sults from  want  of  citation,  error,  or  fraud,  these  remedies,  and 
these  alone,  are  permitted.  That  they  are  efiective  as  well  as 
proper  remedies,  the  plaintiff  can  scarcely  deny.  He  was  re- 
lieved on  his  appeal  from  one  item  of  this  account ,  and  if,  while 
the  appeal  was  pending,  another  item  had  been  shown  to  be 
erroneous,  he  would  have  obtained  similar  relief  from  such  fur« 
ther  error.  As  this  was  not  done,  the  judgment  rendered  and 
affirmed  must  stand.  It  cannot  be  attacked  directly  or  collate- 
rally in  another  court.  Whether  rendered  against  a  party  ap- 
pearing in  person  or  by  an  agent,  the  law  makes  no  distinction 
as  to  the  efficacy  of  the  judgment.  In  either  case  it  stands  un- 
til annulled  by  the  court  which  rendered  it,  or  reversed  on  ap- 
peal. Ita  lex  9criptaj  and  so  has  this  court  uniformly  decided. 
Code  of  Pract.  art.  606,  &c.  Martin  y.Marttn^  5  Mart.  N.  S. 
151.  Letois  V.  Letois^  5  La.  398.  Brent  v.  Cheevers^  16  La.  25. 
Ferrari  v.  Lambeth^  11  La.  108.  Morgan  ^  Co.  v.  Their  Cre- 
ditors, 19  La.^85.  Broussard  v.  Bemardy  7  La.  223.  Dunbar  v. 
TTHjmas,  14  La.  335.  Derbigny  v.  Pierce,  18  La.  651.  Brosna- 
ham  v.  Turner,  16  La.  454.  Rhodes  v.  The  Union  Bank,  7  Ro- 
binson. 

But  if  this  court,  after  having  confirmed  the  judgment  of  the 
Probate  Court,  fixing  the  defendant's  commissions,  at  the  in- 
stance of  the  petitioner,  through  his  counsel,  Mr.  Janin,  were  at 
liberty  to  disregard  their  own  solemn  judgment,  to  re-open  the 
questions  therein  settled,  and  once  more  review  the  judgment 
of  that  court  by  which  the  commissions  were  originally  fixed, 
the  defendant  would  contend  that  the  commissions  were  proper- 
ly allowed. 

Isaac  Baldwin  died  in  the  year  1833,  leaving  a  considerable 
estate. 

His  viddow  in  community,  sole  executrix  of  his  will  and  na- 
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toral  tutrix  of  his  only  heir,  Isaac  Baldwin,  then  a  minor,  re- 
mained in  possession  of  the  entire  estate.  See  the  proceedings 
in  the  Probate  Court. 

A  considerable  portion  of  property  belonging  to  the  estate, 
to  wit,  a  tract  of  land,  &c.,  was  subsequently  abjudicated  to  her 
for  930,000  (See  the  inventory,  &c.) ;  but  no  other  division  or 
separation  of  the  estate  was  ever  made,  nor  were  the  rights  of 
the  minor  in  any  manner  ascertained. 
The  widow  died  in  the  year  1836. 

After  the  death  of  her  husband,  she  acquired  property  in  her 
own  right,  and  may  have  been  possessed  of  other  property  be- 
fore and  during  her  marriage. 

She  died  in  possession  of  the  entire  estate  of  the  minor  heir 
and  her  own.  Her  executors  succeeded  to  the  possession  of  the 
entire  property-^-not  to  that  of  an  undivided  interest  in  the  pro- 
perty. They  had  seisin  of  the  whole  estate ;  they  inventoried  the 
whole,  and  were  responsible  for  the  whole.  The  provisions  of 
our  Code  on  the  subject  of  executors'  commissions,  are  founded 
on  the  just  principle,  that  their  commissions  should  be  conunen- 
surate  with  their  responsibility.  This  is  the  clear  language  of 
articles  1676  and  1677  of  the  Civil  Code.  If  then  the  executors 
had  seisin  of  the  whole,  they  are  entitled  to  commissions  on  the 
whole. 

That  the  executors  in  this  case  succeeded  to  the  charge  of  the 
whole  property,  is  certain.  The  tutor  of  the  minor  was  not 
even  sworn  until  after  the  account  was  filed.  Neither  the  in- 
ventories, nor  any  other  proceedings  before  the  court,  can  enable 
it  to  say  what  property  belonged  to  the  heir  and  what  to  the 
succession.  The  accidental  circumstance  of  one  person  being 
the  heir  of  both  persons,  superseded  the  necessity  of  separating 
the  interests,  but  did  not  relieve  the  executors  from  any  portion 
of  their  responsibility. 

The  defendant  abstains  from  any  further  discussion  of  this 
point,  because  the  matter  cannot  be  examined  and  enquired 
into  here.  The  decision,  allowing  the  defendant  his  commis- 
sions, made  on  the  motion  of  the  tutor's  attorney,  Mr.  Janin, 
and  subsequently  confirmed,  at  his  instance,  by  this  court,  forms 
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a  bar  to  the  present  action.  It  has  the  force  of  the  thing  adr 
judged. 

Martin,  J.*  The  defendant  and  Thomas  H.  Maddox  were 
execators  of  the  mother  of  the  plaintiff,  a  minor.  Maddox  was 
besides  his  testamentary  tutor ;  so  was  the  defendant  in  case  of 
the  disability  of  Maddox.  The  executors,  in  the  invent^y  of 
their  testatrix'  suceessiop,  included  not  only  her  portion  in  her 
deceased  husband's  estate  as  common  in  goods  with  him,  bat 
also  the  balance  of  it,  constituting  the  share  of  his  son,  the  pre- 
sent plaintiff,  and  charged  their  commissions,  which  ought  to 
have  been  confined  to  their  testatrix's  estate,  on  that  and  the 
portion  of  her  husband's  property  which  had  descended  to  his 
son,  the  plaintiff.  Their  account  was  homologated,  and  this 
double  commission  receiTcd. 

On  the  plaintifi^s  coming  of  age  and  settling  with  his  totor, 
this  error  was  discovered,  and  instantly  rectified  as  far  as  it 
related  to  the  latter,  by  his  reimbursing  the  excess  in  the  eomr 
missions  received.  The  present  defendant,  however,  persisted 
in  retaining  all  he  had  got,  and  this  suit  was  brought  to  compel 
him  to  refund  what  he  had  illegally  charged  and  retained. 

The  defendant  did  not  pretend  to  justify  the  charge  he  had 
made,  but  endeavored  to  repel  the  plaintififs  claim  by  the  plea  of 
res  judicata^  founded  on  the  homologation  of  the  executors^  ac- 
count ;  and  he  is  appellant  firom  the  decision  of  the  first  judge, 
overruling  his  plea  on  the  ground  that  the  heir  cannot  be  affected 
by  a  claim  of  the  executor,  unless  he  be  personally  cited  to  con- 
test it ;  and  that  the  tutor  being  interested,  and  indeed  the  plain- 
tiff in  the  judgment  pleaded  as  res  judicata,  the  under-tator 
ought  to  have  been  l^rought  in  to  defend  the  minor. 

The  defendant's  counsel  has  urged  that  the  judgment  of  the 
Court  of  Probates,  homologating  the  account  of  the  executors, 
must  avail  the  defendant,  until  it  be  set  aside  by  an  action  of 
nullity,  or  reversed  on  appeal;  We  think  the  Parish  Court  did  not 
err  in  concluding,  that  the  heir  cannot  be  affected  by  a  claim  of 

*  The  opinion  in  this  case  was  delivered  on  a  re-hearing.  GakiiAND,  J.,  did  not  sit 
on  the  trial,  being  absent  by  leaye  of  the  coiul 
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the  exe<5Qtor,  unless  he  be  personally  cited  to  contest  it  (6  La. 
222)^  and  we  concur  with  it  in  the  opinion  that  the  minoi*  was 
not  legally  represented  in  a  case  in  which  the  executors,  one  of 
whom  was  his  tutor,  claimed  a  large  sum  of  money  from  the 
estate  of  his  mother,  for  the  tutor  could  not  be  therein  plaintiff, 
to  put  part  of  the  estate  in  his  pocket,  and  defendant^  as  protec- 
tor of  the  minor's  rights,  to  resist  his  own  claim. 

It  is  incorrect  to  say  that  every  judgment  forms  res  jxidicaia^ 
until  attacked  by  an  appeal  or  an  action  of  nullity.  In  the  case 
otFyschi  y.  Paradol  (6  La*  377),  we  were  of  opinion  that  a  minor 
was  not  bound  to  resort  to  an  appeal,  or  action  of  nullity,  in 
order  to  protect  himself  against  a  Judgment  homologating  the 
account  of  an  executor,  on  the  ground  that  she  had  not  been 
legally  represented  before  the  Court  of  Probates  homologating 
it.^  She  had  indeed  been  represented  by  a  curator  ad  hoc,  and 
she  was  relieved,  because  she  ought  to  have  been  so  by  a  tutor. 
It  is  difficult  to  distinguish  that  case  from  the  present,  in  which, 
the  tutor  being  interested  against  his  ward,  the  under-tutor 
ought  to  have  taken  his  place.  In  the  case  of  Vignaud  v  Ber- 
nard (1  Mart.  N.  S.  1),  this  court  held,  that  a  judgment  render'- 
ed  against  a  person  legally  incapacitated  to  defend  himself, 
ought  to  be  considered  as  one  rendered  without  parties,  and 
absolutely  void. 

Executors  are  jointly  and  severally  accountable  for  the  pro* 
perty  subject  to  the  executorship.  Civil  Code,  art.  1674.  When, 
therefore,  Maddox  and  the  defendant  sought  to  relieve  them- 
selves  from  the  responsibility  they  had  incurred  by  the  acceptance 
of  the  executorship,  they  were  bound  to  render  an  account 
thereof  to  the  Court  of  Probates,  contradictorily  with  some  per* 
son  whose  interest  it  was  to  inquire  into  the  legality  of  their 
charges.  They  made  one  of  upwards  of  $14,000  for  their  joint 
advantage.  It  would  be  absurd  to  say  that  one  of  them  could 
legally  admit  one  half  of  that  charge,  and  contest  the  other. 
If  it  had  been  reduced,  as  it  ought  to  have  been,  to  one  half,  say 
•7^000,  each  executor  would  have  retained  $3,500.  It  is,  there- 
fore, clear  that,  with  regard  to  that  charge  the  minor  was  with- 
out protection,  and  the  event  has  shown  it.  Maddox  has  ac-^ 
knowledged  it,  and  honestly  done  justice  to  his  ward.    Th# 
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defendant,  or  his  attorney,  could  not  successfolly  contend  that 
the  charge  was  a  just  one.  He  must  be  presumed  to  have  known 
that  the  under-tutor  was  the  only  proper  person  to  contest  it 
He  is  a  member  of  the  profession.  From  the  situation  of  the 
property  of  the  succession  and  his  distant  residence  therefrom,  it 
is  very  probable  that  the  testatrix  relied  on  him  to  see  justice 
done  to  her  son.  Was  he  ignorant  that  he  asked,  and  retained 
the  property  of  another  ?  If  he  was,  why,  as  soon  as  his  co- 
executor  discovered  the  error,  of  which  the  defendant  ought  to 
have  warned  him,  did  he  not  follow  the  example  before  him, 
and  instantly  disgorge  what  he  unjustly  retained? 

It  is  unnecessary  that  we  should  examine  whether,  in  the  de- 
fendant's claim  for  professional  services,  his  co-executor  could 
have  represented  the  minor.  As  to  it,  the  tutor  was  without  any 
interest ;  for  he  was  jointly  and  severally  liable  with  the  de- 
fendant, his  co-executor,  for  any  part  of  the  succession  retained 
by  the  latter,  unless  on  a  claim  perfectly  distinct  from  anything 
relating  to  the  executorship,  contradictorily  examined,  and 
finally  allowed  by  the  court.  But,  be  that  as  it  may,  in  joint 
demands  one  of  the  creditors  cannot  represent  the  debtor. 

BuLLARD,  J.,  disserUtng.  I  do  not  fully  concur  in  the  opinion 
pronounced  by  a  majority  of  the  court  in  this  case.  The  only 
question  is,  upon  the  plea  oi  res  judicata  set  up  by  the  defendant. 
It  appears  to  me,  that  M addox  had  not  such  an  interest  in  the 
amount  of  commissions  coming  to  his  co-executor,  as  to  render 
him  incompetent  to  represent  Baldwin  as  his  tutor,  as  he  as- 
sumed to  do.  Not  only  did  he  assume  to  act  as  tutor  in  that 
case,  but  his  attorney  at  law  moved  for  the  homologation  of  the 
account,  with  the  exception  of  the  charge  for  professional  ser- 
vices, and  it  was  so  homologated,  and  the  judgment  in  that 
respect  was  affirmed  in  this  court.  Neither  of  them  appear  to 
have  been  sensible  at  that  time,  of  the  error  as  to  the  amount 
of  conunissions.  It  is  clear  that  the  judgment  in  question,  so  far 
as  it  concerns  the  professional  services  of  Carleton,  has  the  force 
of  res  judicata^  because  Maddox  represented  Baldwin  as  his 
tutor ;  so  that,  according  to  the  doctrine  settled  by  a  ms^ority  of 
the  court,  a  judgment  may  be  partly  conclusive  and  partly  not. 
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if  the  person  acting  astator  to  one  of  the  parties  has  an  interest 
in  the  question  though  not  in  the  cause.  Such  an  interest  in  the 
question  might  render  the  tutor  less  vigilant,  but  it  appears  to 
me  does  not  render  him  incompetent. 


Judgment  affirmed. 


Dandel  T&kadwell  Walden  v.  Isaac  Philips. 

Praperty,  pronrionally  aeized,  havings  been  released  on  the  execution  o(  a  bond  vnth  ie- 
•ority,  plaintiff  obtamed  judgment,  and  iaioed  a^  fa,,  which  was  retnmed  <<  no  pro- 
perty ibond  after  demand  of  the  parties."  On  a  rule  against  the  surety,  to  sliow  ^ 
cause  why  execution  should  not  be  issued  against  him,  the  latter  introduced  a  wit- 
ness who  stated  that  he  had  notified  plaintiff  and  the  sheriff  that  the  property  origi- 
nally seized  was  within  the  jurisdiction  of  the  court,  and  requested  him  to  seize 
it,  informing  hun  where  it  was.    Held :  That  the  rule  should  be  made  absolute. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
an,  J. 

W.  D.  Hennen  and  Robinson,  for  the  plaintiff. 

J.  E.  Jones,  for  the  appellant. 

Martin,  J.  The  plaintiff  having  obtained  a  writ  of  provi- 
sional seizure  on  the  property  of  the  defendant,  his  lessee,  the 
latter  regained  the  possession  of  it  on  bis  bond,  in  which  Reed 
joined  him  as  his  surety.  The  lessor  having  obtained  judgment 
against  the  lessee,  a  writ  of  fieri  facias  was  issued  thereon, 
on  which  the  sheriff  returned  no  property  to  be  found. 

A  rule  was  taken  against  Reed,  the  surety,  to  show  cause 
why  execution  should  not  be  issued  against  him,  and  he  is  ap- 
pellant from  a  judgment  making  the  rule  absolute.  It  does  not 
appear  to  us  that  the  court  erred.  The  record  shows  that  the 
sheriff's  return  was  made  after  demand  of  the  parties.  The  ap- 
pellant introduced  a  witness  to  prove,  that  his  counsel  called  on 
the  sheriff  and  the  plaintiff,  to  inform  them  of  the  place  where 
the  property  taken  under  the  writ  of  provisional  seizure  and 
released  on  the  bond  was  to  be  found,  which  place  was  within 
the  jurisdiction  of  the  court,  and  that  the  property  was  there  as 
late  as  August,  1841.* 

*ThiB  witness,  McCarty,  testified,  that  when,  as  counsel  of  defendant,  he  **fDnnd  that 
an  execotioii  bad  issued  against  the  property,  be  called  on  the  sheriff's  officer,  and 
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The  court  most  have  considered  the  return  of  the  sheriff  as 
oonGlosive  of  the  fact  that  that  officer  had  not  been  able  to 
find  any  property.  The  witness  states  that  he  requested  the 
plaintiff  to  issue  an  execution,  informing  him  where  the  pro«* 
perty  provisionally  seized  could  be  found;  and  that  after  the 
execution  was  in  the  sheriff's  hand,  he  gave  the  latter  the  same 
information.  The  return  shows  that,  after  demand  made  of 
the  parties,  that  is  of  the  lessor  and  lessee,  and  notwithstanding 
the  information  received  from  the  appellant's  witness,  he  could 
find  no  property.  We  are  to  presume  that  the  lessor,  on  being 
called  on  by  the  sheriff,  gave  the  information  he  was  possessed 
of,  because  it  was  his  duty  and  his  interest  to  do  so,  and  the  con- 
trary does  not  appear ;  and  the  evidence  shows  that  the  sheriff 
was  in  possession  of  the  material  fact  comn^unicated  to  the 
lessor.  The  plaintiff  and  appellee  has  failed  during  the  pen- 
dency of  this  suit;  and  his  assignee  has  been  made  a  party  in 
this  court, 

Judgment  aprmd. 


SucoBssioN  OP  Hardin  L.  Tilghman — ^Thomas  O.  Tilghman,  Cura- 
tor, Appellant. 

The  provision  of  art  2256  that  parol  evidence  ahall  not  be  admitted  against  or  be- 
yond the  contents  of  written  acts  of  transfer  of  immovables,  was  designed  ibr  the, 
protection  of  qontracting  parties  against  each  other.  It  does  not  apply  where  a 
partner  daiiqa  from  his  co-partner  a  sum  of  money,  alleged  to  have  been  privately 
and  fraudulently  received  by  him  from  a  purchaser  of  partnership  property  as  a  paxt 
of  the  price,  and  oflfers  the  purchaser  as  a  witaess  to  prove  the  payment  of  the  nKmey» 
though  not  mentioned  in  the  notarial  act  of  sale  signed  by  both  paitnen  and  the  par- 
ehaser.    The  testimony  of  the  purchaser  is  admissible. 

Alt  3622  of  tb9  CJivU  Code,  which  provides  that  one  against  whom  a  liti^oos  right 
has  been  transferred,  may  nlease  himself  by  paying  to  the  transferree  the  real  price 
of  the  transfer,  with  interest  from  its  date,  rolates  only  to  conventional  assignments. 
It  does  not  apply  to  a  transfer  resulting  ftom  a  sheriff's  sale  under  execution,  the 
transferree  acquiring  all  the  rights  of  the  owner  of  the  right  sold.    C.  P.  647,  690. 

told  him  where  the  furniture  first  seized  might  be  had  ;  knows  that  the  ftoiitnre  was 
within  the  jurisdiction  of  the  court  as  late  as  August  last  [the^,  /a.  had  been  re- 
turned in  July  proceeding] ;  an4  t|iat  he  called  ou  plaintiff  and  requasted  hun  to  issue 
»  /*/«.>  stating  where  the  furniture  was." 
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APPEAL  from  the  Court  of  Probates  of  New  Orleans,  Bermu" 

MoRPHYyJ.  This  action  was  instituted  to  obtain  the  settle- 
ment of  a  particular  partnership,  formed  in  October,  1837,  be- 
tween Wm.  Barnes  and  the  deceased,  Hardin  L.  Tilghman,  for 
the  purpose  of  carrying  on  the  business  of  storage,  draying,  and 
cotton-pressing.  Barnes  claims  98,721  89,  as  a  balance  due 
him  by  the  deceased,  for  debts  of  the  firm  he  has  paid  since 
its  dissolution,  and  for  services  he  rendered  to  the  partnership  in 
performing  duties  assigned  by  the  articles  of  copartnership  to 
Hardin  L.  Tilghman,  but  which  the  deceased  always  neglected 
to  perform.  The  answer  denies  the  indebtedness  of  the  estate ; 
charges  Barnes  with  divers  acts  of  mal-administration  and 
frauds  and  avers  that,  on  the  28th  of  September,  1888,  only 
five  months  before  the  death  of  Tilghman,  a  balance  sheet  was 
struck  of  the  situation  of  the  partnership,  from  which  it  appear- 
ed that  the  firm  was  indebted  to  the  deceased  in  the  sum  of 
$2,755  38.  The  curator  joins  in  the  prayer  for  a  settlement 
and  liquidation  of  the  partnership,  and  prays  for  judgment  for 
such  sum  as  may  be  found  to  be  due  to  the  estate  of  the  de- 
ceased. The  books,  accounts,  and  matters  in  controversy  were, 
by  agreement,  referred  to  auditors,  whose  report  showed,  in 
favor  of  Barnes,  a  balance  of  $4,070  30.  This  report  was 
opposed  by  the  curator  on  various  grounds,  and  the  trial  of  the 
oppositions  was  progressing,  when  George  Kirk  intervened, 
averring  that  he  had  become  the  purchaser,  at  a  judicial  sale 
made  by  the  sheriff*  of  the  Commercial  Court,  of  the  claim  of 
Barnes,  the  plaintiff* in  this  suit,  and  he  prayed  that  such  judgment 
be  rendered  in  his  favor  as  would  have  been  given  in  favor  of 
Wm.  Barnes,  whose  right,  title  and  interest  in  the  premises  were 
vested  in  him.  To  the  petition  'of  intervention,  the  curator  spe- 
cially pleaded,  that  George  Kirk,  having  become  the  purchaser 
or  transferree  of  a  litigious  right  belonging  to  Wm.  Barnes,  for 
one  hundred  and  seventy-five  dollars,  he  had  a  right  to  tender 
and  did  tender  to  said  intervener  the  sum  he  had  paid  therefor, 
and  he  prayed  that  the  suit  be  dismissed.  The  curator  fur- 
ther averred,  among  other  things,  that  on  or  about  the  month 
of  July,  1839,  Wm.  Barnes  did  sell  to  one  Samuel  Chase,  the  uun 
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expired  lease  of  a  cotton  press  at  the  comer  of  Gravier  and  Ca- 
rondelet  streets,  which  was  the  property  of  the  partnership ; 
that  he  induced  the  curator  to  join  in  the  act  of  sale,  and  that 
although,  from  that  instrument,  it  appears  that  nothing  was 
paid  by  Samuel  Chase,  said  Barnes  privately  received  from  him 
notes  to  the  amount  of  92,000  for  the  transfer  or  sale  of  the 
said  unexpired  lease,  all  of  which  he  put  in  his  own  pocket,  and 
never  accounted  for;  &c.  After  considering  the  report  of  the 
auditors,  the  oppositions  made  thereto,  and  the  evidence  addu- 
ced by  the  parties,  the  judge  below  gave  a  judgment  in  favor  of 
George  Kirk,  the  intervener,  for  $1,746  87,  and  the  curator  ap- 
pealed. 

This  ease  has  been  submitted  without  any  argument,  oral 
or  written.  The  appellant  has  not  called  our  attention  to  any 
portion  of  the  voluminous  record  before  us,  nor  has  he  in  any 
manner  pointed  out  the  grounds  upon  which  he  complains  of 
the  judgment  rendered  below.  So  far  as  our  examination  of 
the  testimony  and  documentary  evidence  adduced  has  enabled 
us  to  understand  the  accounts  and  matters  in  dispute,  we  cannot 
say  that  the  judge  below  has  not  come  to  a  correct  conclusion 
on  the  facts  of  the  case ;  but  we  find  in  the  record  a  bill  of  ex- 
ceptions to  the  opinion  of  the  judge  below,  excluding  the  testi- 
mony of  Samuel  Chase,  offered  to  prove  that,  independent  of  the 
consideration  expressed  in  a  notarial  act  of  sale  of  the  lease  of 
a  cotton  press,  the  joint  property  of  the  partnership,  the  said 
Samuel  Chase  had  paid  to  Wm.  Barnes  the  sum  of  82,000,  as 
part  of  the  price,  or  value  of  said  lease.  It  appears  to  us  that 
the  judge  erred.  The  proof  offered  did  not  tend  to  prove  against, 
or  beyond  the  contents  of  a  written  act,  within  the  meaning 
and  spirit  of  article  2256  of  the  Civil  Code.  The  rule  therein 
laid  down  is  established  for  the  security  and  protection  of  con- 
tracting parties,  against  each  other.  It  could  well  be  invoked 
by  Chase  if  his  vendors  were  to  claim  of  him,  and  offered  to 
prove  by  parol  that  he  agreed  to  give  $2,000,  over  and  above 
the  consideration  mentioned  in  the  act  of  sale.  But  when,  as  is 
alleged  in  this  case,  one  of  two  co-proprietors  or  partners, 
makes  a  bargain  for  the  sale  of  the  common  property,  and  re- 
ceives privately  from  the  purchaser  a  sum  of  money  which  he 
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does  not  mention  in  the  sale,  he  commits  a  fraud  upon  his  part- 
ner, and,  when  the  latter  claims  his  half  of  the  amount  thus 
received,  and  offers  witnesses  to  prove  the  fact,  he  cannot  claim 
the  protection  of  the  above  rule.  It  proceeds  upon  the  ground 
that  both  parties  to  a  contract  have  an  opportunity  of  explain- 
ing their  agreements  in  it,  and  that  when  this  is  done,  neither 
will  be  permitted,  by  testimony,  to  add  to,  or  alter  the  stipula- 
tions it  contains.  When  the  curator  signed  the  transfer,  or  sale 
of  the  unexpired  term  of  the  lease  to  Samuel  Chase,  he  was 
unaware  that  any  money  had  been  or  was  to  be  received  by 
Barnes,  and  could  not  protect  himself  by  any  stipulation  in  the 
act.  As  the  proof  then  does  not  tend  to  increase  or  alter  the 
obligations  of  the  purchaser,  and  is  not  offered  against  him,  but 
is  intended  only  to  show  the  receipt  of  a  sum  of  money  by 
Barnes,  one  half  of  which  should  be  accounted  for  to  the  estate 
of  his  late  partner,  we  think  that  it  ought  to  have  been  admit- 
ted. 

In  relation  to  the  plea  and  tender  made  by  the  curator  in  his 
answer  to  George  Kirk's  petition  of  intervention,  the  inferior 
court  correctly  held  that  article  2622  of  the  Code  relates  only  to 
oonventional  assignments,  and  not  to  a  transfer  which  results 
from  a  sheriff's  sale  under  execution.  Art.  647  of  the  Code  of 
Practice  authorizes  the  seizure  of  the  rights  and  credits  belong- 
ing to  a  debtor ;  and  article  690  declares  that  the  effect  of  the 
adjudication  is  to  transfer  to  the  purchaser  all  the  rights  and 
claims  which  the  party  in  whose  hands  it  was  seized  might  have 
had  to  the  thing  sold.  The  purchaser,  therefore,  of  the  rights 
of  Barnes  in  the  present  suit  can  exercise  and  enforce  them 
in  the  same  way,  and  to  the  same  extent,  as  Barnes  himself 
could.  A  similar  decision  was  made  by  this  court  in  Early  v. 
Black,  12  La.  206. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of 
Probates  be  reversed,  and  that  this  case  be  remanded  for  a  new 
trial,  with  instructions  to  the  judge  below  to  admit  the  testi- 
mony of  Sfunuel  Chase,  or  of  any  other  witness  to,  prove  the  re- 
ceipt by  Wm.  Barnes  of  the  sum  of  92,000,  alleged  to  have  been 
paid  to  him  as  part  of  the  consideration  for  the  sale  of  the  un- 
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expired  lease  of  the  partnership;  the  appellee  to  pay  the  costs 
of  this  appeal. 

RoselitiSf  for  the  petitioner^ 

C.  M,  JaneSf  for  the  appellant« 


DaVid  McGuittE,  for  the  use  of  Janles  Noe,  v.  Geob<}e  AsBRirofif* 

Appeal  from  the  Commeroial  Court  of  New  Orleans,  WaUs,  J. 

X  C.  Clarke^  for  the  appellant. 

BarUette,  curator  of  defendants'  vacant  succession^  eentfd. 

Simon,  J.  The  plaintiff  is  appellant  from  a  judgment  which 
rejects  a  claim  by  him  set  up  against  the  defendant  for  the  sum 
of  five  hundred  and  fifty  dollars,  being  the  amount  of  three 
months'  wages  as  pilot  on  bo€U-d  the  steamboat  Pioneer,  during 
her  voyage  to  and  up  the  Sabine  river,  and  thence  to  Galveston, 
Texas^  from  the  2d  of  January,  to  the  2d  of  April,  1843. 

The  defendant,  sued  as  owner  of  the  said  steamboat,  first 
pleaded  an  exception,  which  was  subsequently  withdrawn,  and 
afterwards  filed  an  answer^  in  which,  after  pleading  the  general 
issue,  he  alleged  that  the  plaintiff  was  incompetent  as  a  pilots 
and  had  ii^ured  him  to  the  amount  of  8500. 

The  rightoi  the  plaintiff  to -recover  depending  mainly  upon 
his  capacity  or  competency  to  fulfill  the  duties  of  pilot  for  the 
purposes  for  which  he  was  employed,  the  question  here  pre- 
sented is  one  merely  of  fact,  and  our  only  enquiry  is  whether 
the  judge  a  quo  erred  in  finding  that,  from  the  evidence,  the 
plaintiff  is  not  entitled  to  recover  ? 

It  appears  that,  in  the  beginning  of  January,  1843,  the  defend- 
ant was  induced  to  send  his  boat  round  to  the  Sabine,  in  conse- 
quence of  the  representations  made  by  the  plaintiff  to  the  captain^ 
that  he  was  well  acquainted  with  the  navigation  of  said  river, 
that  the  Pioneer  was  well  suited  to  that  trade,  and  on  the  recom* 
mendation  of  one  Shannon.  The  boat  commenced  her  trip  in 
the  middle  of  January,  with  the  plaintiff  as  pilot  on  board,  and 
l¥ith  a  sea  pilots  and  reached  the  Sabine  lake  on  the  27th  of  the 
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aame  month.  The  evidence  shows  that  there  are  three  passes 
from  the  lake  into  the  river,  to  wit,  the  easterny  middle^  and 
we9tem  pass.  The  plaintiff  had  told  the  captain  in  New  Or- 
leans, that  he  knew  the  channel  as  well  as  any  man  living ;  that 
if  he  could  not  bring  the  boat  over  the  bar,  no  man  could  do  it ;  and 
when  there,  plaintiff  mistook  the  right  and  proper  pass,  and  at- 
tempted to  enter  the  middle  one,  which  was  the  cause  of  the 
boat's  grounding  and  remaining  there  several  days.  The  captain 
was  informed  afterwards  that  the  western  pass  had  deep  water ; 
and  as  he  had  then  some  words  with  the  plaintiff  for  bringing 
the  boat  to  a  place  he  did  not  know,  the  latter  answered  that  he 
did  not  want  any  things  and  that  ail  he  wanted  toas  to  get  home. 
In  the  mean  time,  on  the  3d  of  February,  the  boat  went  through' 
the  western  pass  with  less  water  in  the  lake  than  on  the  day  of 
its  arrival.  She  went  up  the  Sabine ;  was  much  detained  for 
cargo ;  returned  with  279  bales  of  cotton  to  Sabine  city  about  the 
middle  of  March ;  and  from  divers  circumstances,  detailed  by 
the  evidence,  the  boat  was  taken  round  to  Galveston,  where  she 
was  libelled  by  the  crew  and  by  the  plaintiff ;  and,  under  the 
pretence  that  she  was  in  danger  of  perishing  by  worms,  and  to 
save  expense,  she  was  sold,  and  became  a  total  loss  to  the  de- 
fendant. 

We  have  attentively  examined  the  testimony,  and  we  are  not 
prepared  to  say  that  it  is  insufficient  to  support  the  defence.  It 
shows  that,  although  the  plaintiff  is  well  able  to  manage  a 
boat,  he  was  entirely  incompetent  to  act  as  a  pilot  on  the  Sa- 
bine river ;  that  the  trip  was  undertaken  principally  upon  his 
representations  that  the  boat  was  a  proper  one  for  that  trade, 
and  that  he  was  well  acquainted  with  that  navigation,  and  com- 
petent to  conduct  the  boat  on  the  enterprise ;  but  those  repre- 
sentations appear  to  be  contradicted  by  the  evidence,  and  it  is 
proved  satisfactorily  that  he  had  not  a  sufficient  knowledge  of 
the  localities  to  take  the  boat  into  the  Sabine.  We  think  he  was 
the  principal  cause  of  the  defendant's  misfortune,  and  we  concur 
with  the  judge  a  quo  in  the  opinion,  that  the  latter  has  already 
suffered  too  much  in  the  loss  of  his  property,  to  be  subjected  to 
paying  an  uiyust  demand. 

Judgment  affirmed. 
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Thb  Bank  of  Tennessee  v.  John  McKeage. 

The  Same  v.  The  Same. 

The  Planters  Bank  of  Tennessee  v.  The  Same. 

Where  one  person  furnishes  the  funds  to  purchase  an  artiele,  and  another  hia  credif» 
skill,  and  industry  in  preparing  it  for  sale,  in  order  that  a  profit  may  be  made  for 
their  mutual  benefit,  it  will  constitute  a  partnership. 

Whoever  shares  in  the  profits  of  a  partnership  is  a  partner,  and  a^sach  responsibto  for 
its  debts,  though  his  name  be  not  in  the  firm. 

Partnership  property  is  liable  to  the  creditors  of  the  partnership  in  preference  to  those 
of  the  individual  partner.    C.  C.  2794. 

The  share  of  a  member  of  a  partnership  may  be  seized  and  sold  to  satisfy  his  indivi- 
dual creditors,  subject  to  the  debts  of  the  partnership  ;  and  such  seizure,  if  legal, 
operates  a  dissolution  of  the  partnership.  C.  C.  2794,  But  a  creditor  of  one  pait- 
ner  cannot  seize  under  execution,  or  attach  any  particular  thing  or  piece  of  pro- 
perty belonging  to  the  partnership,  nor  any  portion  of  it,  to  satisfy  his  debt  The 
whole  share  or  interest  of  the  indebted  partner  in  the  partnership  most  be  seised  or 
attached,  when  the  partnership  will  be  dissolved,  and  the  creditor  entitled  to  satis- 
faction out  of  the  share  of  his  debtor,  after  payment  of  the  partnership  debts.  The 
interest  of  a  partner  ia  a  distinct  thing,  and  most  be  taken  as  a  whole. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

Peyton  and  /.  W.  Smith,  for  the  appellants. 

C.  M.  JoneSf  for  the  defendant  and  intervenors. 

Garland,  J.  These  suits  were  instituted  against  M cKeage, 
as  the  endorser  of  three  bills  of  exchange  and  a  promissory  note, 
with  a  demand  for  interest  and  damages.  Two  hundred  and 
six  hogsheads  of  tobacco,  called  strips,  were  attached  as  the 
property  of  the  defendant,  he  being  a  non-resident.  The  inter- 
veners, who  are  merchants  in  Richmond,  Virginia,  claim  the 
property  as  belonging  to  them,  and  the  principal  questions  be- 
fore us  arise  out  of  this  claim. 

The  first  suit  is  on  two  bills  of  exchange,  drawn  by  Galbraith, 
Cromwell  &  Co.,  at  Clarksville,  Tennessee,  on  Galbraith,  Logan 
&  Co.,  New  Orleans,  endorsed  by  McKeage,  amounting  to  •!!, 
000.  The  second  is  on  a  bill  drawn  by  and  on  the  same  parties, 
for  $7,500 ;  and  the  third  is  on  a  promissory  note,  drawn  by  R. 
W.  Galbraith  and  Thompson  Greenfield,  also  endorsed  by  the 
defendant ;  all  of  which  bills,  and  the  note,  have  been  protested 
for  non-payment. 
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The  facts  of  the  case,  as  we  have  been  able  to  extract  them 
from  a  record  of  nearly  800  pages  (three-fourths  of  which  is 
made  up  of  irrelevant  matter),  are,  that  the  drawers  of  the 
bills  and  note  were  merchants  in  Tennessee,  and,  to  raise  mo- 
ney, obtained  the  endorsement  of  the  defendant  on  their  paper, 
which  was  discounted  by  the  banks  now  suing  on  it.  No  ques- 
tion has  been  raised  in  the  argument  as  to  the  liability  of  Mc- 
Keage  on  his  endorsements.  A  judgment  was  first  rendered  in 
favor  of  the  plaintiffs  and  against  the  intervenors ;  but  a  new 
trial  was  granted,  and,  on  a  second  trial  and  further  evidence, 
a  non  suit  was  entered  against  the  plaintiffs,  on  the  ground  that 
the  tobacco  attached  belonged  to  the  intervenors,  and  conse- 
quently the  defendant  was  not  legally  before  the  court,  never 
having  appeared  personally  or  by  an  authorized  attorney.  The 
defendant  has  for  a  number  of  years  been  established  at  Clarks- 
ville,  where  he  has  an  extensive  tobacco  stemmery,  a  residence, 
and  a  number  of  slaves  engaged  in  carrying  on  his  business, 
which  is  the  purchasing  of  tobacco  in  that  section  of  the  coun- 
try, stemming,  or  making  strips  of  such  as  is  suitable  for  that 
purpose,  and  selling  again  in  the  leaf  such  as  is  not  fit  for  that 
purpose.  The  intervenors  are  large  purchasers  and  shippers  of 
tobacco  and  cotton,  transacting  their  business  in  Tennessee 
through  the  defendant,  and  the  Messrs.  Atkinson,  and  in  New 
Orleans  through  other  agents.  For  sometime  previous  to  1838, 
they  remitted  money  to  the  defendant,  to  purchase  tobacco  for 
them,  which  he  stemmed  and  put  into  hogsheads,  and  sent  to 
New  Orleans,  to  their  agents,  for  which  he  was  paid  a  certain 
compensation,  having  no  interest  in  the  property  or  speculations 
at  all.  In  that  year  the  intervenors  proposed  to  the  defendant 
to  proceed  as  theretofore,  but  he  declined  doing  so,  alleging  as  a 
reason,  the  difiiculty  of  keeping  the  interests  and  affairs  of  the 
intervenors  separate  from  his  own;  he  being  engaged  in  pur- 
chasing, stemming,  and  selling  tobacco  on  his  own  account.  It 
was  then  agreed  between  them,  that  Kerr,  Caskie  &  Co.  should 
furnish  the  defendant  with  what  amount  of  funds  he  should 
want,  and  he  was  to  buy  tobacco,  stem  it,  and  prepare  it  for 
market,  and  the  parties  were  to  share  the  profits  and  losses. 
At  the  end  of  every  year  an  account  was  to  be  made  up  of 
their  transactions,  and  the  profits  divided.    The  letter  of  the  in- 
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tervenors  to  the  defendant,  of  October  18th,  1830,  after  speaking 
of  the  probable  extent  of  the  crop,  the  prices,  and  the  probability 
of  profits,  proceeds :  "  We  observe  that  you  decline  to  put  up 
the  150  hogsheads  for  us,  which  we  proposed,  but  we  are  quite 
willing  that  you  should  take  an  interest  in  all  that  you  stem, 
provided  you  consent  to  send  round  here  (meaning  to  Richmond) 
the  first  150  hogsheads,  and  allow  us  to  send  this  lot  to  Bristol. 
It  is  necessary  for  us,  to  make  up  an  assorted  cargo  for  that  mar- 
ket, and  as  there  is  every  probability  that  as  good,  if  not  better 
prices,  will  be  obtained  there,  than  at  Liverpool,  we  suppose  you 
will  feel  no  objection  to  this  course.  Should  such  an  arrange- 
ment be  agreeable  to  you,  we  are  willing  that  you  should  put 
up,  on  joint  account,  such  quantity  as  circumstances  may  render 
advisable,  and  you  can  do  conveniently  to  good  advantage ; 
and  you  can  take  either  a  third  or  a  half  interest,  as  you  choose, 
though,  as  the  cost  this  year  will  be  high,  and  the  probable  pro- 
fit small,  we  think  it  likely  that  one  third  will  be  as  much  as 
you  will  care  about  risking."  To  this  proposition  McKeage  as- 
sented, taking  one  half  interest ;  and  the  parties  acted  on  it 
up  to  the  time  of  the  seizure  in  this  case.  The  intervenors  fur- 
nished the  funds  to  purchase  tobacco,  some  years  amounting  to 
seventy-five  or  eighty  thousand  dollars.  The  f\inds  were  put 
into  the  hands  of  McKeage,  by  his  drawing  bills  and  drafts  on 
the  intervenors,  and  having  them  discounted  by  the  banks  in 
Tennessee,  or  by  individuals,  or  by  their  sending  him  bills  and 
checks  drawn  on  other  places,  which  he  disposed  of  in  Tennes- 
see. A  large  number  of  those  bills  and  drafts  are  in  the  record ; 
others  are  not  produced,  as  the  drawers  are  supposed  to  have 
them ;  but  regular  accounts  current  are  produced,  showing  the 
funds  furnished.  They  show  that  the  intervenors  charged  the 
defendant  with  the  money  furnished  to  him,  and  when  the  tobacco 
was  sold  and  account  of  sales  rendered,  they  credited  him  with 
the  proceeds,  and  the  profits  were  divided. 

Roche,  a  witness  for  the  plaintifis,  says  that  **  McKeage  has 
been,  ever  since  he  resided  in  Clarksville,  engaged  in  stemming 
tobacco,  and  that,  for  a  short  time  during  the  year  1839,  he  was 
a  partner  of  Galbraith,  Williams  &  Co.,  dry-goods,  forwarding, 
and  commission  merchants,  which  firm  sold  out  to  Galbraith, 
Cromwell  &Go.  and  Galbraith,  Logan  &  Co.  I  never  doubted  Mc- 
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Keage's  ownership  of  the  tobacco,  a|i  he  had  uniformly  bought 
tobacco  in  his  own  name,  shipped  it  in  his  own  name,  insured  it 
in  his  own  name,  drew  bills  and  notes  in  his  owm  name,  and  en- 
dorsed in  his  own  name ;  and  he  never  made  it  public  that  he 
was  doing  business  for  another  person."  Wisdom,  who  as  well 
as  Roche,  is  an  officer  in  the  bank,  says  **  McKeage  was  looked 
to,  and  relied  on  as  a  responsible  endorser,  and  good  for  the 
amount  of  the  bills.  He  was  an  extensive  tobacco  dealer,  and 
had  a  large  quantity  of  property  in  his  possession,  and  was  con- 
sidered a  good,  responsible  man ;  which  property  w€is  believed 
to  be  his  own.  He  transacted  business  in  his  own  name,  was 
engaged  in  buying  and  stemming  tobacco,  and  shipping  it  His 
transactions  were  in  Clarksville  and  the«  surrounding  country, 
among  the  planters.  His  credit  was  never  questioned,  and 
might  be  considered  unlimited."  Beaumont  says,  he  is  inti- 
nuitely  acquainted  wi^l  McKeage.  His  credit  and  standing 
was  of  thd  first  order.  At  the  time  **  he  transacted  business  in 
his  own  name,  purchaidng,  stemming,  and  shipping  tobacco. 
His  purchases  were  made  in  Clarksville  and  the  surrounding 
country,  and  to  a  large  amount,  say,  from  fifty  to  sixty  thousand 
dollars,  or  more,  per  annum.  His  credit  was  unbounded.  He 
kBA  resided  in  Clarksville  since  1831  or  1832.  He  owns  his  re- 
ndenoe,  the  tobacco-stemmery  buildings,  the  ground  attached 
to  each,  some  twenty  negroes,  besides  personal  property.  In 
addition  to  stemming  tobacco,  he  was  for  a  time  engaged  in 
merchandising.  The  firm  was  Galbraith,  Williams  &  Co.  He 
bought  the  tobacco  here,  in  his  own  name.  It  was  marked  in 
his  own  name,  and  by  him  shipped.  Some  years  ago  McKeage 
informed  me,  that  he  had  found  it  very  difficult  to  keep  the  bu- 
siness of  Kerr,  Caskie  &  Co.,  and  his  individual  business,  sepa- 
rate, and  that,  therefore,  he  had  determined  to  do  no  further 
business  for  them,  unless  the  whole  should  be  on  joint  account 
widi  them.  He  subsequently  informed  me  that  Kerr,  Caskie  & 
Co.  had  agreed  to  the  same,  and  that  they  had  an  interest  in  all 
the  business  he  did  ;  and  I  have  heard  nothing  to  the  contrary, 
until  these  suits  were  commenced." 

Crouch  says,  he  was  an  agent  for  McKeage.    He  purchased 
tobacco  for  him,  and  marked  the  hogsheads  J.  McK.    Other 
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witnesses  swear  to  simili^r  statements  as  Roche,  Wisdom,  and 
Beaumont  Some  knew,  or  had  heard,  of  the  connection  be- 
tween the  defendant  and  the  interveners  in  business ;  others 
had  not  such  information.  The  statements  of  these  witnesses 
embody  the  leading  facts  as  to  McKeage's  proceedings  in  Ten- 
nessee. His  credit  was  much  relied  on  when  the  bills  and 
notes  were  discounted.  One  witness  says,  but  for  his  name, 
the  bills  would  not  have  passed  the  exchange  committee  of  the 
bank. 

In  1886,  the  house  of  A.L.  Addison  &  Go.  was  established  in  New 
Orleans,  and  they  were  immediately  constituted  the  confidential 
agents  and  correspondents  of  the  intervenors,  and  McKeage 
was  directed  by  them  to  consign  to  that  firm  all  the  tobacco 
which  belonged  to  them,  or  in  which  they  had  an  interest,  which 
he  did ;  and  we  find  him  always  afterwards  in  constant  corres- 
pondence with  those  agents,  consigning  tobacco  strips,  and  to- 
bacco in  the  leaf,  and  stems,  for  the  interveners. 

A.  L.  Addison,  a  member  of  the  New  Orleans  firm,  had  been 
a  member  of  the  firm  of  Kerr,  Caskie  &  Co.,  and  understood 
their  arrangement  with  McKeage,  and  the  connection  between 
them«  He  testifies,  as  does  McM urdo,  another  partner,  that 
since  the  early  part  of  the  year  1887,  to  the  conunencement  of 
these  suits,  the  defendant  has  been  shipping  tobacco  to  A.  L. 
Addison  &  Co.,  on  account  of  Kerr,  Caskie  &  Co.  The  witness- 
es say,  they  obeyed  the  orders  of  the  intervenors  in  selling  or 
disposing  of  the  tobacco  sent  by  McKeage.  When  tobacco  was 
sold,  the  account  of  sales  were  made  out  in  the  name  of  and 
rendered  to  the  interveners.  They  always  paid  the  costs  and 
charges  when  tobacco  was  shipped  to  other  ports,  and  it  was 
always  in  their  name.  Sometimes  the  defendant  sent  tobacco 
on  his  own  account,  and  then  accounts  of  sales  were  rendered  to 
him ;  but  when  he  did  send  on  his  own  account,  he  generally 
wrote  to  that  effect.  Of  the  tobacco  attached  nearly  all  was  to 
be  sent  to  England,  on  account  of  the  intervenors.  The  agents, 
correspondents,  or  a  partner  of  the  interveners,  in  England, 
sent  their  accounts  to  the  house  in  Richmond,  where  McKeage's 
account  was  credited  and  settled.  The  tobacco  attached  was 
received  on  account  of  the  interveners. 
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In  relation  to  the  tobacco  attached  and  in  contest,  it  appears 
that  on  the  16th  of  April,  1842,  McKeage  wrote  to  Addison  & 
Ca,  from  Glarksville,  saying  that,  on  that  day  he  had  shipped 
185  hogsheads  of  strips,  and  12  hogsheads  of  leaf  tobacco  to 
them.    That  on  the  4th  of  the  same  month  he  had  written  them 
directing  an  open  policy  to  be  taken,  to  cover  500  hogsheads  of 
strips  and  175  hogsheads  of  leaf  tobacco.     He  says :  *'  You  will 
please  take  the  insurance  in  the  name  of  Kerr,  Caskie  &  Co., 
and  hold  the  strips  subject  to  their  order.    The  leaf  you  will  sell 
to  the  best  advantage,  and  place  proceeds  to  their  credit.''    A 
portion  of  the  tobacco  so  shipped  is  in  contest.    A  policy  was 
taken  out  in  the  name  of  the  interveners,  as  directed,  for  $87, 
500,  to  cover  the  shipments.    On  the  6th  of  May,  1842,  the  de- 
fendant made  another  shipment  of  88  hogsheads  of  strips.    His 
letter,  informing  Addison  &  Co  of  it,  only  states  that  so  many 
hogsheads  have  been  shipped  by  the  steamer  West  Tennessee, 
requesting  that  they  be  stored  in  a  dry  warehouse,  and  that  the 
le^  tobacco  may  be  sold.    The  bills  of  lading  state  that  both 
shipments  had  been  made  by  McKeage,  and  consigned  to  Ad- 
dison 6c  Co.    The  hogsheads  had  the  defendant's  usual  marks, 
and,  on  the  13th  of  May,  206  hogsheads,  out  of  the  two  ship- 
ments, were  seized.    A  great  many  other  hogsheads  were  sub- 
sequently shipped,  but  none  seized.    As  soon  as  the  interveners 
were  informed  of  the  attachment,  they  wrote  to  their  agents,  and 
their  letter  is  admitted  in  evidence,  without  objection,  in  which 
they  claim  the  tobacco,  and  say : ''  By  our  agreement  with  Mr. 
McKeage,  we  are  to  furnish  all  the  funds  necessary  to  purchase 
the  tobacco  and  to  put  up  the  strips,  and  are  to  have  the  entire 
control  over  the  whole,  directing  the  shipments  and  controiimi;; 
the  proceeds.    The  profit  or  loss  upon  the  operation  to  be  equally 
divided  between  us."    The  defendant,  in  a  letter  also  admitted 
without  objection,  says  the  same  thing. 

McMurdo  says,  that  all  the  tobacco  received  from  the  16th  of 
April  to  the  15th  of  July,  1842,  from  McKeage,  was  for  account 
of  the  interveners.  A  part  of  it  was  seized  in  the  warehouse, 
and  a  part  on  the  lev6e ;  but  the  evidence  satisfies  us  that  the 
biUs  of  lading  had  been  received  by  Addison  &  Co.  before  the 
attachment  was  levied. 
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The  greatest  difficulty  we  have  had  in  this  case  is  to  con- 
dense and  state  all  the  material  facts  of  it«  In  our  opinion  they 
establish  one  of  two  positions,  either  of  which  is  fatal  to  the 
plaintiffs.  They  prove  an  absolute  ownership  in  the  interve* 
nors,  or  a  partnership,  for  the  purpose  of  buying,  manufactaring» 
and  selling  tobacco,  for  the  mutual  profit  of  the  parties.  If  the 
tobacco  belonged  absolutely  to  the  interveners,  it  is  an  end  of  the 
question ;  but  we  are  of  opinion  that  it  belonged  to  them  and  the 
defendant,  as  partners.  The  interveners  furnished  the  funds  to 
purchase  tobacco,  and  the  defendant  his  property,  credit,  skilU 
and  industry,  in  preparing  it  for  sale,  so  that  profit  might  be 
made  for  their  mutual  benefit.  This  is  a  species  of  partnership 
well  known  to  our  laws,  and  those  of  every  commercial  country* 
Civil  Code,  arts.  2780,2781.  It  is  not  necessary  to,  nor  of  the 
essence  of,  a  commercial  partnership,  that  it  should  contain  the 
name  of  each  partner  (11  Mart.  331);  and  he  who  shares  in  the 
profits  of  a  partnership  is  responsible  for  its  debts,  although  h^ 
name  be  not  in  the  firm.  5  La.  400.  7  lb.  435.  Silent  partners 
are  recognised  by  our  law,  and  their  rights  and  responsibilities 
protected  and  defined.  6  Mart.  N.  S.  49.  Our  Code,  article 
2794,  says,  that  the  partnership  property  is  liable  to  the  credit* 
ors  of  the  partnership  in  preference  to  those  of  the  individual 
partner,  but  the  share  of  any  partner  may,  in  due  course  of  law, 
be  seized  and  sold,  to  satisfy  his  individual  creditors,  sul^ject  to 
the  debts  of  the  partnership,  and  such  seizure  operates  a  disso- 
lution of  the  firm.  1 1  La.  202.  The  creditors  of  a  firm  are 
entitled  to  be  paid  by  preference  out  of  the  partnership  effects, 
over  the  creditors  of  an  individual  partner.  12  La.  370.  From 
these  well  established  principles,  it  results,  that  the  interest  of  a 
partner  in  a  particular  thing,  or  piece  of  property  belonging  to 
the  firm,  cannot  be  seized  or  attached  for  his  individual  debt 
An  individual  creditor  cannot,  under  an  execution,  or  attach- 
ment, have  the  half  or  third  of  a  piece  of  goods,  or  other  arti- 
cle belonging  to  a  partnership,  seized.  He  must  have  the 
whole  share  or  interest  of  the  indebted  partner  seized,  and  thus 
dissolve  the  partnership,  and  take  the  share,  alEter  payment  of 
the  partnership  debts.  There  is  a  conununity  of  interest  in  the 
property  as  well  as  in  the  profits,  and  neither  is  separately  liable 
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to  seizure*    The  interest  of  a  partner  in  the  firm  is  a  distinct 
thing,  and  mast  be  taken  as  a  whole. 
L  In  the  argument  of  this  case  it  was  attempted  to  be  shown, 

!  that  the  bills  and  note  sued  on  were  discounted  for  the  use  and 

i  benefit  of  McKeage,  and  the  money  probably  used  in  purchas- 

ing the  tobacco  seized,  or  some  other  bought  for  the  benefit  of 
the  defendant  and  interveners,  and  were,  therefore,  partnership 
debts.  In  this,  we  think,  the  plaintifis  have  failed.  The  note 
on  which  the  Planters'  Bank  has  sued,  says,  on  its  face,  that  it 
is  for  the  benefit  of  the  drawers  ;  and  the  testimony  in  the  case 
satisfies  us,  that  the  proceeds  of  the  bills,  or  drafts,  went  to  the 
credit  of  Galbraith,  Cromwell  &  Co.,  the  drawers.  If  the  pro- 
ceeds had  gone  to  the  credit  of  McKeage,  it  would  have  been 
very  easy  for  the  plaintifis  to  prove  it.  They  discounted  the 
bills,  and  knew  perfectly  well  who  received  the  proceeds.  The 
cashier  of  each  bank  was  examined,  and  some  of  the  clerks ; 
and  none  of  them  pretend  that  the  defendant  received  the 
money. 

The  counsel  for  the  plaintifis  zealously  urged  that,  in  conse- 
quence of  the  manner  in  which  McKeage  transacted  his  busi- 
ness in  Tennessee,  and  the  fact  of  all  the  tobacco  being  pur- 
chased, marked,  and  shipped,  in  his  own  name,  it  therefore 
belonged  to  him.  These  facts  are.  unquestionably  strong  pre- 
sumptions of  the  property  being  his,  but  like  all  other  presump- 
tions, they  must  yield  to  evidence  which  destroys  them.  It  was 
well  known  to  difierent  persons,  that  a  connection,  in  the  tobac- 
co business,  did  exist  between  the  defendant  and  the  interveners. 
Other  persons  say  that  they  did  not  know  it ;  but  that  it  was  a 
matter  of  notoriety  that  McKeage  was  in  the  habit  of  drawing 
bills  and  drafts  on  the  intervenors,  for  large  amounts,  and  that 
they  frequently  sent  him  checks  and  bills,  all  of  which  were 
sold  at  a  premium,  or  discounted,  and  money  raised  to  purchase 
tobacco.  No  doubt,  many  of  those  bills  and  checks  passed 
through  these  two  banks.  These  remittances,  amounting  to 
from  sixty  to  eighty  thousand  dollars  annually,  were  continued 
year  after  year,  were  well  known,  and  it  is  proved  that  the  de- 
fendant's credit  was  unbounded,  in  consequence  of  his  relations 
in  business  with  the  intervenors.  He  purchased  tobacco  large- 
Vol  XI.  18 
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ly*  with  the  funds  so  received ;  and  yet  the  witnesses  say  that 
they  never  heard,  or  suspected  otherwise,  than  that  the  defendant 
was  making  all  those  purchases  on  his  own  aocount.  The 
counsel  tell  us  that  these  were  advances  made  by  the  interve- 
ners, not  to  be  invested  for  their  own  benefit,  inr  the  mutual 
benefit  of  both,  but  solely  for  the  profit  of  McKeage«  If  it 
were  so,  it  would  prove  the  intervenors  to  be  very  dimnterested 
persons.  We  are  not  so  credulous  as  to  believe  that  they  did,  for 
a  series  of  years,  annually  advance  thousands  of  dollars  to  Me^ 
Keage,  without  any  benefit  to  themselves.  The  evidence  satis- 
fies  us  that  a  partnership,  not  of  an  unusual  character,  existed 
between  the  parties,  and  that  the  property  attached  belonged  to 
them  in  that  capacity.   ^ 

We  are  of  opinion  that  the  court  did  not  err»  in  reflisiBg  the 
application  of  the  plaintifis  for  a  new  trial,  on  the  ground  of 
other  evidence  having  been  discovered.  The  alleged  evidence  is  a 
trust  deed,  made  by  McKeage,  for  the  benefit  of  the  intervenors, 
to  secure  them,  in  case  this  suit  and  another  in  Richmond,  should 
be  decided  against  them.  This  deed,  so  far  ftom  proving  that 
the  intervenors  are  responsible  personally  to  the  plaintiffs,  or 
their  property  liable  to  attachment,  goes  to  prove  that  McKeage 
did  not  consider  or  hold  them  answerable,  and  has  endeavored 
to  secure  them  from  loss,  in  case  it  should  turn  out,  that  his 
friends  and  partners  had  become  involved  for  his  personal  en- 
gagements, in  consequence  of  his  management  of  their  mutual 
interests.  The  decision  of  this  case  in  favor  of  the  interveners, 
releases  the  property  in  Tennessee  of  the  lien  on  it,  and  gives 
the  plaintiffs  an  opportunity  of  seizing  it,  when  they  shall  ob- 
tain a  right  to  do  so,  by  judgment  or  otherwise. 

JudgmeHi  affirmed. 
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ROBBRT  KjBAQEBT  V.   WlLUAM  BaRMBS* 

One  eaiploy«d  to  npenatand  drajmen,  and  to  keep  the  aoooonts  and  make  ool  the 
bilis  of  hif  employer,  ui  neither  a  woribnan,  laborer,  nor  $ervant,  within  the  mean- 
ing of  art  3499  of  the  Ciyil  Code.  The  word  servant  in  that  article  meaoa  a 
menial  aervant  The  preaeription  applicable  to  the  olaim  of  one  employed  as  inch 
aaperintendent  or  cleric*  ie  that  of  three  yean,  eatabliahed  by  art  3503. 

Appbal  from  the  Commercial  Court  of  New  Orleans,  WaUs^  J. 

W.  8.  UpUm,  for  the  plaintiff. 

LaruCf  for  the  appellant. 

Mabtin,  J.  The  plaintiff  claims  from  the  defendant  wages, 
as  his  clerk,  during  27  months.  The  general  issue,  and  the  pre* 
seription  of  one  year,  were  pleaded.  The  services  were  proven, 
and  judgment  was  given  accordingly ;  but  it  is  silent  as  to  the 
plea  of  prescription. 

The  defendant  kept  a  considerable  number  of  drays,  and  the 
plaintiff's  employment  was  to  superintend  the  draymen,  to  keep 
die  defendant's  accounts,  and  to  make  out  all  his  bills ;  and  he 
was  to  receive  935  per  month. 

The  prescription  invoked  is  that  of  workmen,  laborers,  and 
servants.  Civil  Code,  art.  3499.  The  plaintiff  was  neither  a 
workman,  nor  a  laborer.  The  word  servant  is  nomen  genera' 
Kssimunif  and  in  this  article  of  the  Code  it  must  be  confined  to 
menial  servants,  otherwise  it  would  extend  to  every  one  employ- 
ed by  another.  We  consider  that  the  prescription  available  for 
the  defendant  in  this  case,  if  any  there  be,  is  that  of  three  years 
(Civil  Code,  art.  3503),  which  may  be  invoked  against  the  claims 
of  overseers,  clerks^  secretaries,  &c.  This  prescription  has  not 
been  pleaded  in  this  case ;  and,  had  it  been,  the  lapse  of  time  is 
insufficient. 

Judgment  afirmed. 
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i  I7  m  William  Laughlin  and  others  v.  Louis  Ganahl. 

FiaintJfiB  havin|^  sold  to  defendant  a  quantity  of  cotton,  delivered  it  to  him  on  reeeiying 
only  a  part  of  the  price.  The  purchaser  shipped  the  cotton,  consigning  it  to  a  house 
of  which  the  interrenor  was  a  member,  for  sale  on  account  of  the  shipper ;  and,  in 
consequence  of  advances  made  by  the  intorveoor,  had  the  bill  of  lading  made  out  in 
the  name  of  the  latter.  Plaintiffi  having  sued  to  recover  the  balance  of  the  price, 
sequestered  the  cotton ;  and  the  party  who  had  made  the  advances  intervened* 
claiming  a  privilege  on  its  proceeds.  Held,  that  by  delivering  the  cotton  before 
payment  in  full,  the  vendors  authorized  tiefendant  to  consider  himself  its  absolute 
owner ;  that  by  suffering  the  intervenor  to  take  the  bill  of  lading  in  his  name,  de- 
fendant gave  him  the  same  right  to  the  cotton  from  the  date  of  the  bill,  as  if  he  had 
endorsed  to  him  a  bill  of  lading  filled  up  in  defendant's  own  name,  which  would 
transfer  the  property ;  that  the  privilege  of  the  vendor,  under  art.  3194  of  the  Civil 
Code,  exists  only  so  long  as  the  property  remains  in  possession  of  the  purchaser ;  and 
that  under  art.  3214  of  the  Civil  Code,  the  intervenor  was  entitled  to  a  privilege  on 
the  proceeds  of  the  cotton,  for  the  advances  made  by  him. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
an, J. 

MoRPHY,  J.  This  suit  was  brought  to  recover  $758  80,  a 
balance  due  to  the  petitioners  on  a  sale  to  the  defendant  of  one 
hundred  and  two  bales  of  cotton,  for  the  sum  of  82,358  80,  but  of 
which  only  81,600  have  been  paid.  They  allege  that  the  pur- 
chaser had  shipped  the  cotton  on  board  of  the  Charles  Carroll, 
which  was  about  being  cleared ;  that  they  apprehended  he 
would  part  with,  or  dispose  of  the  same,  during  the  pendency  of 
the  suit;  and  that  to  secure  their  privilege  as  vendors,  they  had 
the  cotton  sequestered  on  the  26th  of  April,  1844.  On  the  fol- 
lowing day  the  defendant  moved  the  court  to  bond  the  property, 
but  having  absconded  a  few  days  after,  counsel  were  appointed 
to  represent  him,  who  pleaded  on  his  behalf  the  general  issue. 
Auguste  Nottebohm  intervened,  claiming  a  lien  on  the  cotton 
sequestered,  and  the  right  to  be  paid  out  of  its  proceeds,  in  pre- 
ference to  the  plaintiffs,  the  sum  of  87,700,  for  advances  by  him 
made  to  L.  Ganahl,  on  this  and  other  cottons  shipped  by  him  on 
board  of  the  Charles  Carrol ;  the  invoices  of  said  cotton,  con- 
signed to  the  commercial  firm  of  the  intervenor,  Nottebohm  Bro- 
thers, at  Antwerp,  for  sale,  and  returns  on  account  of  said 
Ganahl  having  been  furnished  to  the  intervenor,  and  the  bills  of 
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lading  for  the  same  having  been  taken  in  his  name»  as  the  ship- 
per. The  intervener  specially  charges,  that  if  the  plaintiffs 
ever  had  any  legal  or  privileged  claim  on  the  cotton  sequestered, 
they  waived  or  abandoned  it  by  delivering  the  cotton  to  the  de- 
fendant, Ganahl,  with  whom  he  treated  in  good  faith,  finding 
the  said  Ganahl  in  the  legal  possession  and  ownership  of  the 
same,  &c.  There  was  a  judgment  below,  dismissing  the  inter- 
vention, and  allowing  to  the  plaintiffs  the  amount  they  claimed, 
with  the  vendor's  privilege  on  the  property  sequestered.  From 
this  judgment  the  inter venor  appealed. 

The  evidence  shows  that,  on  the  23d  of  April,  1844,  the  peti- 
tioners delivered  to  Ganahl,  102  bales  of  cotton,  previously  sold 
to  him  for  92,358  80,  on  account  of  which  he  paid  81,600,  leav- 
ing due  the  balance  now  claimed.  The  broker  testifies  that  the 
2dd  of  April  was  not  the  day  of  the  sale,  but  that  the  account ' 
was  made  out  on  that  day,  as  soon  as  the  cotton  was  weighed 
at  the  press,  and  that  on  the  same  day  it  was  transferred  on  the 
books  of  the  press  to  the  credit  or  account  of  Ganahl.  This  is 
confirmed  by  the  the  book-keeper  of  the  press,  and  other  wit- 
nesses. On  the  next  day,  the  24th,  Ganahl  gave  an  order  to  the 
press  to  send  the  102  bales  on  board  the  ship  Charles  Carrol. 
The  intervener  exhibits  two  invoices,  one  dated  the  20th  April, 
1844,  for  222  bales  of  cotton,  and  the  other  dated  the  22d  April, 
for  102  bales,  shipped  by  Ganahl  on  board  of  the  Charles  Car- 
rol, bound  to  Antwerp,  and  consigned  to  Messrs.  Nottebohm 
Brothers,  for  sale,  and  returns  on  account  of  the  shipper.  The 
cotton  described  in  the  second  of  these  invoices  corresponds  in 
numbers  and  marks  with  that  mentioned  in  the  order  of  Ga- 
nahl to  the  press,  and  with  that  sequestered  by  the  plaintiffs. 
He  further  produces  two  bills  of  lading,  taken  in  his  own  name, 
as  shipper;  one  bearing  date  the  20th  of  April,  for  222  bales, 
and  the  other  dated  the  25th  of  April,  for  10  2  bales.  These  bills 
of  lading  are  shown  to  have  been  made  out  for  the  cotton  men- 
tioned in  the  invoices,  and  to  have  been  filled  up  in  the  name  of 
the  intervener,  by  the  defendant's  clerk,  or  by  his  order.  The 
petition  of  intervention  claims  a  sum  of  87,700,  but  does  not  dis- 
tinguish between  the  advances  made  on  the  cotton  sequestered, 
and  those  made  on  other  cottons  shipped  on  board  of  the  Charles 
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Carrol ;  but  this  is,  we  think,  clearly  shown  by  the  receipts  and 
checks  produced  in  proof  of  such  advanoes.  There  are  three 
checks  and  three  receipts.  They  show  that  $5,000  were  ad- 
vanced on  the  20th  of  April,  on  the  lot  of  222  bales,  and  that 
#500  were  advanced  on  that  of  102  bales,  on  the  24th  of  April, 
and  a  further  sum  of  $1,600  on  the  26th  of  April.  Boot,  the  de- 
fendant's clerk,  testifies  that  the  checks,  which  are  proved  to 
have  been  paid,  were  given  for  the  cottons  comprised  in  the  two 
invoices,  and  are  the  same  for  which  the  receipts  were  execu- 
ted. The  cotton  described  in  the  invoice  of  the  22d  of  April, 
and  in  the  bill  of  lading  of  the  25th,  so  corresponds  in  marks, 
numbers,  and  weights,  with  the  cottcm  sequestered,  as  to  leave 
no  doubt  in  our  minds  as  to  its  identity ;  and  we  are  satisfied, 
from  the  evidence,  that  the  intervener  has  advanced  upon  it 
•2,100.  For  this  advance,  he  claims  a  privilege,  under  article 
8214  of  the  Civil  Code*  '*  Every  consignee  or  conunission  agent," 
says  this  article,  ^  who  has  made  advances  on  goods  consigned 
to  him,  or  placed  in  his  hands  to  be  sold  on  account  of  the  con- 
signee, has  a  privilege  for  the  amount  of  these  advances,  with 
interest  and  charges,  on  Ijie  value  of  the  goods,  if  they  are  at 
his  disposal,  in  his  stores,  or  in  a  public  warehouse,  or  if,  before 
their  arrival,  he  can  show  by  a  bill  of  lading,  or  letter  of  advice, 
that  they  have  been  dispatched  to  him.''  It  is  urged  by  the  i^ 
pellees'  counsel,  that  the  intervener's  claims  does  not  come 
within  the  purvieu  of  this  article,  which,  from  its  words,  he  says, 
is  clearly  inapplicable  to  a  case  like  the  present  We  think 
otherwise.  The  cotton  was  placed  in  the  hands  of  the  inter- 
vener by  the  defendcmt,  to  be  sold  at  Antwerp,  by  his  commer- 
cial firm  there.  He  undertook  to  be  the  defendant's  fieictor,  or 
commission  agent,  for  the  shipment  and  sale  of  this  cotton. 
Having  made  advances  on  it,  he  has  acquired  the  same  lien  for 
such  advances  as  would  belong  to  a  consignee,  or  commission 
merchant,  receiving  goods  from  abroad,  or  bills  of  lading,  and 
mi^*"g  advances  on  them.  The  case  of  the  intervener  is  even 
stronger  than  that  of  such  a  consignee,  for  he  has  both  the  ac- 
tual and  constructive  possession  spoken  of  in  this  article.  The 
ship,  on  board  of  which  the  cotton  was  placed,  was  under  his 
control,  as  freighter,  and  he  held  the  bill  of  lading,  which  was 
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the  legal  title  to  the  }Mr6perty.  Defendant  ooaM  not  have  de- 
manded a  surrender  of  it,  without  reimburring  the  sums  reoeived 
and  all  incidental  charges.  By  suffering  the  intervenor  to  take 
diB  hill  of  lading  in  his  name,  as  shipper,  Ganahl  gave  him  the 
same  right  to  the  cotton  as  if  he  had  endorsed  to  him  a  bill  of 
lading,  filled  up  in  his  own  name ;  such  an  endorsement  trans- 
fers the  property,  and  is  evidence  of  possession.  3  Kent's  Com- 
mentaries, p.  207.  2  Starkie,  p.  307.  Abbott  on  Shipping,  pL 
244.  But  it  is  urged  that  the  bill  of  lading,  being  an  act  under' 
private  signature,  has  no  date  against  third  persons,  and  that 
there  is  no  proof  in  the  record  of  its  execution  at  its  date.  Do- 
cuments of  this  kind  are  never  drawn  up  otherwise  than  under 
private  signature.  The  circumstances  of  this  case,  in  the  ab- 
sence of  any  allegation,  or  appearance  of  fraud  or  collusion, 
sufficiently  establish,  we  think,  that  the  bill  of  lading  was  exe- 
cuted at  the  date  which  it  bears  on  its  face,  to  wit,  the  25th  of 
April.  The  cotton  was  ordered  by  Ganahl  to  be  sent  on  board 
on  the  24th.  The  witnesses  say  that  the  bill  of  lading  was 
made  out  after  the  cotton  was  put  on  board ;  and  the  check  for 
the  last  and  largest  advance  on  it  was  drawn  and  paid  on  the 
26th.  It  is  improbable  that  the  intervenor  would  have  given 
this  eheok  without  receiving  an  instrument  so  necessary  for  his 
security ;  nor  is  it  probable  that  the  ship  was  to  be  cleared  on 
the  26th  of  April,  as  alleged  in  the  petition,  if  the  papers  and 
documents  relating  to  the  cargo  on  board  of  her  had  not  been 
nmde  out  and  put  in  proper  order.  By  delivering  this  cotton 
into  the  possessicm  of  Ganahl,  before  he  had  paid  the  price  in 
full,  the  plaintiffs  authorized  others  to  consid^  him  as  the  ab*- 
solute  owner  of  it.  The  intervenor  accordingly  made  advances 
on  it,  and,  in  the  usual  course  of  business,  took  a  bill  of  lading 
in  his  name,  and  shij^fied  it  to  his  corresp<mdents  at  Antwerpi 
The  privilege  accorded  to  the  vendor,  by  article  81 M,  subsists 
only  so  long  as  the  property  sold  remains  in  the  possession  of 
the  purchaser ;  it  is  clear,  in  this  case,  that  he  had  lost  the  c<hi- 
tirol  and  possesmm  of  it.    7  Mart.  N.  &  483. 

The  account  of  sales  of  the  cotton  sequestered,  and  afterwards 
bonded  by  the  intervenor,  was  reeeived  by  the  latter  before  the 
trial  of  the  case  below.    It  was  offered  in  evidence,  and  riiows 
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that  the  net  proceeds  obtained  at  Antwerp  did  not  cover  the 
claimant's  advances  on  the  cotton. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court 
be  reversed,  so  far  as  it  allows  to  the  plaintiffs  a  privilege  on  the 
property  sequestered,  and  dismisses  the  intervention :  and  that 
there  be  a  judgment  for  the  intervener,  for  the  sum  of  two  thou- 
sand one  hundred  dollars,  with  a  privilege  on  the  cotton  seques- 
tered in  this  case,  with  costs  in  both  courts. 

Cohefif  for  the  plaintiff. 

Van  Dalson  and  Goold^  for  the  absent  defendant. 

L.  C.  Duncan^  for  the  appellant. 


Ezra  Williams  v.  Charles  Claiborne,  Marshal  of  the  City  Court 
of  New  Orleans. 

Appeal  by  plaintiff  from  a  judgment  of  the  Parish  Court  of 
New  Orleans,  Maurian  J. 

BardeUCy  for  the  appellant. 

Greiner  and  Roselius,  for  the  appellant. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  which 
rejects  his  claim  against  the  defendant,  the  marshal  of  the  City 
Court,  for  the  illegal  seizure  of  some  furniture  of  his. 

The  furniture  was  originally  sold  by  McCracken  to  Maria  Ri- 
der, against  whom  he  instituted  a  suit  for  the  price,  and  procur- 
ed a  seizure  under  a  writ  of  sequestration.  The  suit  was  ter- 
minated by  a  non-suit.  The  furniture  not  having  been  called 
'for  by  Maria  Rider,  was  still  in  the  possession  of  the  present  de- 
fendant, as  marshal,  when  a  writ  of  fieri  /octo^  was  placed  in  his 
hands  against  Williams,  on  which  the  furniture  was  seized,  and 
liberated  by  Williams  paying  the  judgment  on  which  the  exe- 
cution had  issued.  The  present  suit  was  brought  for  the  illegal 
seizure  of  the  furniture.  The  general  issue  was  pleaded,  and 
McCracken  was  cited  by  the  defendant  in  warranty.  He  came 
in,  and  defended  the  suit. 

The  plaintiff  and  appellant  contends  that  the  first  judge  erred, 
because  the  evidence  shows  that  he  had  purchased  the  furniture 
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from  Maria  Rider,  before  defendant  seized  it  under  the  writ  of 
sequestration  at  the  snit  of  McCracken,  her  vendor.  The  de- 
cision of  this  case  depends  upon  the  weight  which  is  due  to  the 
testimony  of  Maria  Rider,  the  only  witness  by  whom  the  plain- 
tiff attempted  to  prove  his  purchase  of  the  furniture  from  her 
between  the  period  of  the  sale  by  McCracken,  and  his  exercise 
of  the  vendor's  privilege  by  a  sequestration.  The  first  judge 
disregarded  the  testimony  of  that  woman  entirely.  It  was  pro- 
ved that  she  was  of  ill  fame  and  was  kept  by  the  plaintiff,  to 
whom  she  says  she  had  sold  the  furniture  in  payment  of  money 
which  she  had  borrowed  from  him.  The  furniture  was  first 
placed  in  an  apartment  which  she  occupied,  and  shortly  before 
the  seizure  was  removed  to  that  of  the  plaintiff.  When  it  was 
seized,  it  was  found  in  a  comer  of  that  apartment,  in  a  bad  con- 
dUion^  as  if  put  there  in  a  hurry  ^  all  upside  down.  The  plaintiff  is 
a  bachelor,  and  the  testimony  shows  that  the  furniture  is  not 
suitable  to  his  mode  of  living.  The  evidence  of  Maria  Rider 
was  also  objectionable,  on  the  score  of  the  interest  which  she 
had  to  defeat  her  vendor  in  the  exercise  of  his  privilege.  We 
have  closely  examined  the  whole  evidence,  and  it  has  not  ap- 
peared to  us  that  it  authorizes  another  conclusion  than  that  at 
which  the  first  judge  arrived. 

Judgment  affirmed. 


Stephen  Smtth  Sellick  v.  Hanson  Kbllt  and  others. 

Under  art  275  of  the  Code  of  Practice,  or  under  the  9th  section  of  the  act  of  7th 
April,  1826,  to  obtain  a  leqnestration,  the  applicant  mnst  make  oath  that  he  fears 
that  the  party  haTm|r  poasearion  of  the  property  may  remove  it  beyond  the  limits 
of  the  State  during  the  pendency  of  the  snit  It  is  not  any  privilege  or  mortgage 
which  the  creditor  has  on  the  property,  but  the  circomstance  which  causes  him  to 
apprehend  that  its  removal  may  deprive  him  of  his  recourse  upon  it,  that  gives  the 
right  of  sequestration.  The  requisites  for  obtaining  a  sequestration  under  the  act  of 
1826,  where  the  party  has  a  lien  or  privilege  on  the  property,  are  the  same  as  under 
section  6  of  art  275  of  the  Code  of  Practice,  in  cases  in  which  the  creditor  has  a 
special  mortgage. 

Where  a  sequestration  has  been  illegally  issued,  the  true  standard  of  damages  is  the 
probable  loss  sustained  by  the  defendant  in  consequence  of  having  been  deprived  of 
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the  iiree  we  or  disponl  of  his  property.   He  ihoiild  be  placed  a*  nearly  as  ponible  la 
the  aituation  he  would  haye  been  in,  had  the  aeqaeetration  not  been  iaraed. 

Appeal  from  the  District  Court  of  the  First  District,  jBtfcftoit- 

GHf  J. 

FVazeTf  for  the  plaintiff. 

C.  M.  JoMSj  for  the  appellants. 

SofON,  J.  The  defendants,  sued  upon  a  sequestration  bond, 
are  appellants  from  a  judgment  by  which  they  are  made  liable 
to  pay,  in  soUdo^  to  the  plaintiff,  the  sum  of  fifty  dollars,  as 
damages  sustained  by  the  latter  in  consequence  of  the  wrong- 
ful suing  out  of  a  writ  of  sequestration,  issued  at  the  suit  of 
Hanson  Kelly  &  Co.  On  the  other  hand,  the  plaintiff  complains 
in  his  answer  that  the  judgment  appealed  from  is  erroneous,  in 
not  allowing  him  damages  to  the  full  amount  of  the  bond, 
and  he  prays  that  said  judgment  be  so  amended  as  to  authorize 
him  to  recover  of  the  appellants,Wn  solido^  the  sum  of  eight  hund- 
red dollars. 

This  suit  was  instituted  under  the  following  circumstances : 
It  appears  that,  on  the  24th  of  March,  1842,  Hanson  Kelly  &^ 
Co.  filed  their  afildavit  in  the  Commercial  Court,  in  which  they 
swear  that  the  appellee  and  the  steamboat  Angora,  of  which  he 
was  owner,  were  justly  indebted  to  them  in  the  mim  of  $488  7S, 
due  for  goodSj  stores,  provisions  and  supplies  furnished  said  steamer 
and  for  her  use,  for  the  payment  of  which  they  had  a  privilege  an 
said  boat,  which  they  prayed  might  be  sequestered.  Their  bond  was 
also  filed  with  their  affidavit,  for  the  sum  of  eight  hundred  dol- 
lars, with  Clymer,  Britton  &  Swift,  as  sureties,  omiditioned  as 
the  law  requires ;  whereupon  a  writ  of  sequestration  was  sued 
out,  which,  on  the  same  day,  was  levied  upon  the  steamer  An- 
gora, her  machinery,  furniture,  dec.,  then  about  leaving  New  Or- 
leans for  Bayou  Sara,  with  freight  and  passengers.  She  was 
permitted  by  the  sheriff  to  proceed  on  her  trip,  on  security  being 
given  for  the  return  of  the  boat  within  four  days.  She  was  re- 
turned according  to  agreement  and  delivered  to  the  sheriff^  who 
took  her  in  his  possession,  and  kept  her  sequestered  until  the 
1 1th  of  April  following,  when  the  appellee  bonded  her  to  release 
the  sequestration.  On  the  12th  of  April,  the  boat  was  seized 
by  the  marshal  of  the  United  States  District  Court,  and  taken 


JUNE,  1846.  147 


Sellick  ▼.  Kelly  and  othen. 


possession  of  by  Um,  and,  on  the  23d  of  May,  she  was  sold  for 
•595. 

In  the  mean  timet  however,  the  proceedings  went  on  in  the 
original  suit,  and  a  motion  having  been  made  in  t&e  Commer- 
cial Coart  for  a  rule  on  the  plaintiffs,  to  show  cause  why  the 
sequestration  should  not  be  set  aside,  on  the  grounds  filed,  said 
rule  was  made  absolute,  on  the  6th  of  April,  1842 ;  and  a  judg- 
ment was  rendered,  on  the  28th  of  the  same  month,  in  favor  of 
the  plaintiffs  against  the  appellee,  for  the  whole  amount  claimed 
in  &eir  petition.  On  the  27th  of  May,  'an  execution  was  issued 
thereon,  which,  on  the  second  Monday  in  July  following,  was 
returned,  **  No  prq[»erty  found." 

It  is  established  by  the  testimony  of  divers  witnesses  that  the 
0teamer  Angora  was  running  from  New  Orleans  to  Bayou  Sara, 
that  she  made  weekly  trips,  and  was  doing  a  good  business,  by 
oanrying  freight  and  passengers.  She  was  loaded,  had  her  pas- 
AOBgers  on  board,  and  was  just  about  leaving  the  city,  when  she 
was  sequestered.  The  steamer  was  taken  by  the  sheriff  across 
tike  river,  and,  in  taking  her  across,  they  ran  her  on  some  spiles, 
and  l»roke  her  guards  through.  This  injury  was  done  whilst  she 
was  in  the  possession  of  the  sheriff.  Since  that  time,  plaintiff 
has  not  run  any  boat  of  his  own  in  the  Bayou  Sara  trade ;  and 
the  first  witness  states  that,  from  his  knowledge  of  the  receipts 
ajid  expenses,  the  Angora  was  making  from  9100  to  $200  a  trip, 
over  and  above  the  expenses.  He  also  states  that  when  the 
boat  was  seized,  she  had  a  sufficient  supply  of  kitchen  utensils 
on  board,  and  various  articles  of  provision,  worth  at  least  850, 
which  were  all  missing  when  she  was  taken  across  the  river. 

Another  witness  testifies  that  he  was  running  a  boat  in  that 
trade,  doing  a  good  business,  and  had  stopped  two  or  three 
weeks  before  the  jdaintiff 's  boat  was  seized.  He  gave  his 
freight  to  plaintiff,  and  went  up  the  river  to  solicit  his  friends  to 
give  their  business  to  Capt  Sellick,  and  his,  witness',  average 
profit  to  Baton  Rouge  was  between  8200  or  $300  every  trip.  He 
thinks  plaintiff  would  have  got  all  the  business  which  he,  wit- 
aessv  had*  A  third  witness  proves  also  the  accident  that  hap- 
pened to  the  boat  when  she  was  taken  across  the  river ;  and 
thinks  the  iivjury  d<me  to  pkdntiff  by  the  seizure  of  his  boat  was 
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considerable.  He  sajrs  that  he  attributed  the  accident  to  the 
negligence  of  those  bringing  her  out,  and  that  the  Angora  stood 
as  high  at  the  insurance  office  as  any  boat  in  the  trade.  The 
first  witness  being  recalled,  adds,  that  the  seizure  must  have 
been  an  injury,  and  that  he  would  not  take  95,000,  to  stop  run- 
ning in  the  summer,  if  he  had  the  means  to  carry  on. 

A  fourth  witness  declares  that  the  plaintifi*'s  business  was 
broken  up  by  the  seizure  of  his  boat,  and  that  he  has  run  no  boat 
since.  He  would  say  that  capt.  Sellick  has  been  damaged  con- 
siderably by  said  seizure,  and  by  being  thrown  out  of  business ; 
that  the  business  gets  into  other  hands,  and  it  is  difficult  to  get 
it  back  again.  The  witness  gives  a  statement  of  the  circum- 
stances relative  to  the  absconding  of  plaintifi*'s  clerk,  a  short 
time  before  the  seizure,  with  81400  of  the  plaintiff's  own  mon- 
ey;  and  this  was  the  cause  of  plaintiff's  being  behind  in  the 
payment  of  his  bills.  He  says  that  if  plaintiff  had  been  in  his 
debt  at  the  time,  this  circiunstance  would  have  induced  him  to 
extend  indulgence  to  him,  rather  than  seize  his  boat.  When  a 
steamboat  is  once  seized,  all  the  creditors  come  in  and  seize 
also.  The  boat  was  purchased  by  the  witness  and  plaintiff  for 
$8,000,  and  plaintiff  became  subsequently  owner  of  the  entire 
boat.  This  boat  was  the  only  means  plaintiff  had  of  supporting 
himself  and  family,  and  he  was  damaged  at  least  $2,000  by  its 
being  seized  by  defendants.  The  boat  did  not  make  any  trip 
after  the  seizure ;  she  was  seized  as  she  was  going  out,  but  went 
up  that  trip,  and  never  ran  afterwards. 

Two  other  vdtnesses  state  also,  that  when  a  boat  is  seized  by 
one  person,  it  is  the  cause  of  suits  and  seizures  by  all  the  other 
creditors.  It  is  then  useless  to  bond  the  boat,  as  security  would 
be  required  for  each  creditor  and  in  different  courts. 

With  this  evidence  before  him,  the  judge  a  qao^  being  of  opin- 
ion that  the  sequestration  had  been  illegally  obtained,  and  that 
the  defendants  were  bound  to  pay  the  damages  which  the  plain- 
tiff had  sustained  from  its  having  been  sued  out,  thought,  that 
although  it  was  shown  that  plaintiff  was  doing  a  very  good  bu- 
siness with  his  boat  when  it  was  seized,  yet,  as  she  was  also 
seized  by  the  United  States  marshal,  the  only  damage  which 
seemed  to  be  proved  as  having  been  caused  by  the  seizure  at  the 
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salt  of  the  defendants,  was  the  loss  of  certain  stores  and  other 
articles  amounting  to  0(^0,  missing  from  on  board  while  the  boat 
was  in  the  hands  of  the  sheriff;  and  he  gave  judgment  accord- 
ingly. 

It  is  perfectly  clear  that  the  sequestration  complained  of  was 
illegally  and  improperly  sued  out.  The  claim  of  the  defendants 
against  the  plaintiff  was  based  upon  a  right  of  privilege  which 
he  had  on  the  boat  for  the  payment  of  the  debt  sued  on  ;  and 
the  prayer  of  his  petition  is,  that  the  judgment  to  be  rendered 
be  satisfied  by  privilege  on  said  boat.  This  is  also  the  purport 
of  the  affidavit  apon  which  the  writ  of  sequestration  was  or- 
dered to  be  issued,  and  was  issued,  although  nothing  is  said  in 
the  affidavit  in  relation  to  the  creditors  apprehending  that  the  boat 
would  be  removed  oiutof  the  State  before  they  couldhave  the  benefit 
of  their  prvnlege. 

Now,  the  0th  paragraph  of  art  275  of  the  Code  of  Practice, 
requires,  in  positive  terms,  that  such  an  oath  should  be  taken  by 
a  creditor,  by  special  mortgage,  who  seeks  to  exercise  the  power 
of  sequestering  the  mortgaged  property ;  and  by  the  9tk  section 
of  an  act  of  1826  (B.  &  C.'s  Dig.  p.  774),  it  is  provided,  that 
in  addition  to  the  cases  mentioned  in  said  article^  the  plaintiff  may 
obtain  a  sequestration  in  all  cases  where  he  has  a  lien  or  privilege 
upon  property  f  upon  complying  toith  the  requisites  of  the  law.  Thus, 
the  right  of  sequestering  property  is  extended  to  all  sorts  of 
liens  or  privileges  which  may  exist  upon  it,  so  as  to  secure  the 
exercise  of  such  lien  or  privilege,  when  the  creditor  apprehends 
that  the  property  may  be  removed  out  of  the  State ;  and  as  this 
court  said,  in  the  case  of  Debaillon  v.  Ponsony  (5  Mart.  N.  S. 
42),  we  understand  the  requisites  necessary  to  obtain  the  seques- 
tration under  the  law  of  1826,  to  be  the  same  as  those  required 
for  obtaining  the  writ  on  a  special  mortgage.  It  is  not  the  pri- 
vilege that  gives  the  right  of  sequestering  the  property,  but  it 
is  the  circumstance  which  causes  the  creditor  to  apprehend  that 
tiie  removal  of  the  property  out  of  the  State  may  deprive  him  of 
its  exercise,  that  entitles  him  to  this  extraordinary  remedy,  so 
as  to  preserve  the  property  during  the  pendency  of  the  suit,  and 
prevent  its  being  removed  before  he  can  have  the  benefit  of  his 
privilege  ;  and  it  is  necessary  that  he  should  make  oath  to  the 
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facts  which  may  have  induced  his  apprehension.  This  oath  was 
not  taken  in  the  original  suit ;  the  sequestration  was  properly 
set  aside ;  and  the  judge  a  quo  did  not  err  in  the  view  which  he 
took  of  the  law  governing  this  case. 

With  regard  to  the  question  of  damages,  however,  we  cannot 
agree  with  him.  The  writ  of  sequestration,  which  is  a  very  se- 
vere mode  of  proceeding,  only  to  be  resorted  to  as  a  remedy 
intended  for  extreme  cases,  and  in  those  cases  only  specially 
pointed  out  by  law,  subjects  the  party  who  resorts  to  it,  to  pay 
such  damages  as  the  defendant  may  sustain,  in  case  such  se- 
questration should  have  been  wrongfully  obtained*  It  is  true 
those  damages  ought  not  to  be  vindictive  ;  but  as  this  court  said 
in  the  case  of  Stetson  etal.  v.  Leblanc  ef  a/.  (G  La.  271),  the  true 
standard  should  be  the  probable  loss  sustained  in  consequence 
of  the  party  being  deprived  of  the  free  use  or  disposal  of  his 
own  property ;  and  he  should  be  placed  as  nearly  as  possible  in 
the  situation  he  would  have  been  in  if  the  sequestration  had 
never  been  issued.  Here,  there  was  no  cause  whatever  for  the 
sequestration ;  and  yet,  the  defendant  was  deprived  of  the  use 
and  eigoyment  of  his  boat,  which,  as  one  of  the  witnesses  says, 
was  the  only  means  he  had  to  support  himself  and  family.  All 
the  witnesses  say  that  he  was  considerably  iigured  by  the  seiz- 
ure; that  his  business  was  broken  up;  that  he  lost  considerable 
profits  in  a  very  important  season  of  the  year ;  and  they  gener- 
ally estimate  the  damages  which  he  may  have  sustained  from 
this  interruption  in  his  trade,  and  even  those  which  he  did 
really  sustain,  at  an  amount  far  above  the  claim  set  up  in  the 
petition,  under  the  sequestration  bond.  It  is  true  the  boat  was 
sabseqoently  seized  by  the  United  States  marshal,  after  she 
had  been  only  about  fourteen  days  in  the  possession  of  the  die- 
riff;  but  the  ixyury  was  already  done;  the  appellee's  business 
was  broken  up ;  and  it  seems  from  the  evidence,  that  the  subse- 
quent seizure  was  the  necessary  consequence  of  the  harsh  and 
severe  remedy  which  the  appellants  had  thought  proper  to  re- 
scHTt  to.  Under  such  circumstances,  and  in  the  absence  of  any 
right  in  the  appellants  to  issue  the  sequestration  eomplained  of, 
nay,  of  any  evidence  to  show  even  the  least  probable  cause  or 
au^iicion  to  justify  their  proceedings,  we  are  satisfied  that  the 
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plaintiff  and  appellee,  having  satisfactorily  shown  the  loss  by 
him  sustained  to  be  above  the  amount  of  the  bond  sued  on,  judg- 
ment ought  to  have  been  rendered  below  in  his  favor  for  the 
sum  of  eight  hundred  dollars,  as  a  just  compensation  for  the 
damages  by  him  sustaibed. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  the  plaintiff 
and  appellee  do  recover  of  the  defendants  and  appellants,  in  Jo> 
Jido,  the  sum  of  eight  hundred  dollars,  with  legal  interest  per 
annum  thereon,  from  the  date  of  this  decree  until  paid,  with 
costs  in  both  courts. 


Same  Cabb — ^Applicatioh  Foa  a  Rb-biashto. 

C.  M,  JoneSf  for  a  re-hearing.  The  court  has  decided  that  in 
all  cases  where  a  lien  or  privilege  is  claimed  upon  property, 
whether  personal  or  otherwise,  the  party  claiming  that  privilege 
and  wishing  to  enforce  it,  as  provided  for  by  the  amendment  of 
the  Code  of  Practice  passed  April,  1826,  must  make  the  affida- 
vit required  of  those  claiming  a  sequestration  of  property  spe- 
cially mortgaged  to  them,  as  provided  for  in  the  Cth  section  of 
art.  275  of  the  Code  of  Practice,  thus  putting  property  not  sus- 
ceptible of  being  mortgaged,  upon  the  same  footing  with  immo- 
vable propert}%  although  the  five  preceding  sections  of  the  same 
article,  make  a  marked  distinction  between  the  affidavit  neces- 
sary to  obtain  a  sequestration  of  personal  property,  and  property 
capable  of  being  specially  mortgaged.  To  support  this  decision 
the  case  of  DebaUlan  v.  PcTiscny^  5  N.  S.  43,  decided  in  the 
Western  District,  in  August,  1826,  is  solely  relied  on. 

The  correctness  of  that  decision  is  not  impugned,  but  it  is 
inapplicable  to  the  case  now  before  the  court ;  and  the  error 
which  I  think  the  court  has  fallen  into,  is,  in  not  drawing  the  dis- 
tinction between  property  capable  of  being  mortgaged,  and  per- 
sonal property* 

There  are  but  two  species  of  property  capable  of  being  jpe- 
ctofly  mortgaged^  land  with  the  growing  crops  thereon,   and 
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slaves.  There  can  be  no  other  case  in  which  an  affidavit  to 
sequester  property,  should  comply  with  the  requisites  of  the  6th 
section  of  article  275. 

The  case  of  DebaUUm  v,  Ponsany^  was  one  of  these,  and  the 
affidavit  in  that  case,  must  have  been  made  previous  to  the 
amendment  of  April,  1826,  for  the  suit  was  finally  decided  in 
August,  1826,  too  short  a  time  for  it  to  have  been  made  after  the 
passage  of  the  act. 

It  appears  that  Ponsony  was  the  tutor  of  Debaillon,  appoint- 
ed more  than  two  years  previous  to  the  institution  of  the  suit. 
He  was,  therefore,  appointed  under  the  old  Civil  Code,  and  his 
property  was  liable  for  his  administration  of  the  minors'  estate, 
according  to  the  provisions  of  the  law  as  they  then  existed. 
Now  by  a  reference  to  page  454,  art.  15,  of  the  old  Civil  Code, 
and  to  the  case  of  Winchester  v.  Thibodeauaf  Ea^rs.  (8  La.  102), 
it  appears  there  existed  in  favor  of  a  minor,  on  all  the  property 
of  his  tutor,  from  the  day  of  his  appointment,  a  mortgage,  or,  in 
other  words,  that  the  property  of  the  tutor  was  specially  mort- 
gaged for  the  faithfulness  of  his  administration.  This  then  was 
a  c€U3e  under  the  6th  section  of  art.  275,  and  the  sequestration 
would  have  been  maintained,  even  if  the  amendment  of  April, 
1826,  had  never  been  passed.  That  such  an  affidavit  should  be 
required  where  slaves  specially  mortgaged  are  sought  to  be  se- 
questered, is  reasonable  and  just,  for  it  would  be  hard  indeed  if 
the  owner  should  be  barred  of  the  privilege  of  removing  his 
slaves,  before  the  debt  became  due,  from  one  parish  to  another, 
because  the  party  holding  the  mortgage  or  lien,  in  order  to 
keep  the  slaves  subject  to  the  final  decision  of  the  court,  can  do 
so,  by  merely  recording  his  mortgage  in  the  parish  to  which  the 
slave  may  be  removed,  and  his  mortgage  being  so  recorded,  no 
other  creditor  can  deprive  him  of  the  lien  and  privilege  which 
his  special  mortgage  gives  him,  and  this  is  the  sole  reason  why 
the  affidavit  is  required ;  but  with  personal  property  this  lien  or 
privilege  can  not  be  so  preserved. 

The  Code  of  Practice  enumerates  six  dififerent  cases  in 
which  the  writ  of  sequestration  may  issue.  Art.  276  says  that 
an  affidavit  must  be  filed,  setting  forth  the  cause  for  which  the 
order  is  claimed,  and  that  bond  and  security  must  be  given  Jbe- 
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fore  the  issuing  of  the  sequestration.  In  these  sections  there  is 
but  one  that  requires  that  the  affidavit  must  state  the  apprehen- 
sion of  the  property  being  removed  out  of  the  State,  and  one 
that  it  will  be  removed  out  of  the  jurisdiction  of  the  court ;  the 
other  four  require  nothing  more  than  the  reasons  for  which  the 
sequestration  is  required.  This  being  the  law,  how  can  it  be 
said  that  the  act  of  1826,  which  was  passed  for  extending  the 
cases  in  which  a  writ  of  sequestration  might  issue,  should  be  so 
construed  as  to  limit  it,  and,  in  some  cases  to  destroy  it  alto- 
gether ;  and  why  is  this  6th  section  thought  so  peculiarly  appli- 
ble  to  the  amendment  of  1826,  when  it  speaks  merely  of  property 
specially  mortgaged,  and  the  other  five  sections  refer  to  both 
personal  and  immovable  property,  and  the  act  does  not  set  forth 
any  particular  form  of  affidavit  to  be  made. 

The  amendment  of  April,  1826,  extended  the  right  to  seques- 
ter to  all  cases  where  there  existed  a  lien,  or  privilege,  upon  a 
compliance  with  the  requisitions  of  law,  and  in  1839  it  was  far- 
ther extended  to  all  cases  where  a  party  fears  that  the  other 
will  conceal,  part  with,  or  dispose  of  the  moveable  or  slave  in  his 
possession,  during  the  pendency  of  the  suit,  upon  his  complying 
with  the  requisitions  of  the  law.  The  words  "  upon  bis  com- 
plying with  the  requisitions  of  the  law"  are  used  in  both  amend- 
ments, and  what  they  mean  in  one  they  must  necessarily  tnean 
in  the  other.  The  court  has  decided  that  those  words  mean,  that 
the  affidavit  must  state  the  apprehension  that  the  property 
sought  to  be  sequestered  is  about  to  be  removed  out  of  the  State. 
I  conceive  that  no  other  construction  can  be  put  upon  them 
than,  that  the  cause  for  which  the  order  is  claimed  should  be  set 
forth,  and  bond  and  security  be  given,  as  required  by  art.  276. 

If  the  construction  of  the  court  be  right,  what  would  have 
been  the  effect  between  April,  1826,  and  the  amendatory  act  of 
1839,  and  what  since  7 

A  ship  builder  repairs,  or  builds  a  tow-boat  or  ferry-boat 
which  never  leaves  the  State,  or  even  the  jurisdiction  of  the 
court,  yet  he  has  a  privilege  on  the  boat  for  the  price  of  his  la- 
bor. Suppose,  after  the  delivery  of  the  boat  and  the  lapse  of 
sixty  days,  judgments  are  obtained,  and  executions  about  to 
be  levied  on  the  boat  which  would  deprive  him  of  his  lien  and 
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privilege — ^what  must  he  do  ?  Of  what  avail  would  his  privi- 
lege be  to  him,  if  denied  the  right  of  using  it — if  before  it  can  be 
used  he  must  make  an  affidavit,  which  would  be  false  upon  the 
face  of  it  ?  Suppose  that  previous  to  the  act  of  1839,  the  owner 
of  the  boat  was  about  to  make  a  sale  of  her,  what  was  the  pri- 
vileged creditor  to  do  ?  He  has  a  lien,  and  privilege  by  the  act 
of  April,  182G,  but  if  he  attempts  to  enforce  that  lien  and  privi- 
lege, and,  by  so  doing  breaks  off  the  sale,  he  will  have  to  pay 
damages  for  it.  Instead  of  extending  the  benefits  of  the  writ 
of  sequestration,  such  a  construction  would  utterly  destroy  it. 
Again :  as  the  words  '*  requisitions  of  the  law,"  used  in  the  act 
of  1839,  cannot,  by  any  construction  whatever,  mean  that  the 
affidavit  must  be  in  conformity  with  the  6th  section  of  art.  275, 
why  should  the  same  words  be  considered  as  having  a  different 
meaning  when  used  in  the  act  of  1826  ?  See  on  this  subject  1 
Rob.  531. 

A  contractor  to  fill  up  a  lot  in  the  city  of  New  Orleans  has  a 
privilege  thereon  (7  Mart.  N.  S.  17),  but  no  special  mortgage. 
Can  it  be  pretended  that,  if  he  wishes  to  sequester,  finding  that 
the  property  is  about  to  be  sold,  he  must  swear  that  the  lot  is 
about  to  be  removed  out  of  the  State  of  Louisiana,  and  give  his 
reasons  for  so  believing? 

The  6th  section  of  article  275  applies  solely  to  slaves,  and  to 
growing  crops,  and  must  be  confined  to  them,  and  to  them  only. 

In  the  case  o(  Prall  v.  Peets  Curator  (3  La.  274),  where  the 
property  sequestered  was  in  the  hands  of  the  sheriff,  the  court 
refused  to  set  aside  the  sequestration,  and  declared  it  lawful  un- 
der the  amendment  of  April,  1826,  giving  a  right  to  a  writ  of 
sequestration  where  there  was  a  lien  and  privilege,  although 
the  affidavit  did  not  state  that  the  property  was  about  to  be  remo- 
ved out  of  the  State,  or  even  beyond  the  jurisdiction  of  the  court, 
but  merely  stated  the  reasons  why  the  sequestration  was  called 
for,  the  party  having  complied  with  the  requisitions  of  the  law,  by 
giving  bond  and  security.  See  the  record  in  the  Supreme  Court, 
no  history  of  the  case  being  given  in  the  report.  In  no  case 
has  such  an  affidavit  been  required,  except  where  slaves  and  the 
growing  crops  are  sought  to  be  sequestered.  See  5  La.  345.  14 
La.  266,  351,  536.     17  La.  211.    In  all  of  these  cases,  the  rea- 
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son  given  for  reqairing  such  an  affidavit  was,  that  the  property 
was  mortgaged ;  and  now,  since  the  act  of  1839,  even  this  is  not 
required ;  a  party  has  but  to  swear,  to  obtain  the  sequestration, 
that  the  other  will  conceal,  part  with,  or  dispose  of  the  slave  or 
moveable  in  his  possession  daring  the  pendency  of  the  suit,  and 
to  comply  with  the  requisitions  of  the  law,  that  is,  by  giving 
bond  and  security*  No  possible  case  can  now  occur,  in  which  it 
would  be  necessary,  to  obtain  a  sequestration,  to  make  such  an 
affidavit  as  is  required  by  the  6th  section  of  article  275,  the 
amendments  of  1839  covering  every  conceivable  case. 

Kelly  Sl  Go.  had  such  a  privilege  or  lien  on  the  steamboat 
Angora,  as  is  contemplated  by  the  act  of  1826.  They  state  in 
their  affidavit,  that  it  was  for  the  furnishing  of  supplies  and  ne- 
cessaries for  the  use  of  the  boat,  as  required  by  article  276 
of  the  Code  of  Practice,  and  on  the  trial  of  the  case  they  proved 
the  allegations  of  their  affidavit  to  be  true,  and  judgment  was 
Tendered  in  their  favor  with  privilege  on  the  steamer.  That  the 
judgment  giving  this  privilege  was  correct  is  indisputable;  that 
they  had  a  right  to  sequester  the  steamboat  is  equally  so.  The 
only  point  to  be  decided  is,  whether  they  were  bound  to  make 
an  affidavit,  as  required  by  the  6th  section  of  the  article  275  oi 
the  Code  of  Practice. 

Simon,  J.  The  defendants'  counsel,  in  his  petition  for  a  re- 
hearing, urges  that  the  case  of  Debailhn  v.  Pcnmmy  (5  Mart.  N. 
S.  43),  to  which  reference  is  made  in  our  judgment,  is  not  at 
all  applicable  to  the  present ;  and  he  says  that  our  opinion  is 
erroneous,  and  that  the  error  we  have  fallen  into,  is,  in  not  draw- 
ing the  distinction  between  property  capable  of  being  mortgei- 
ged  and  personal  property. 

On  referring  to  the  affidavit  taken  by  his  client  for  obtaining 
a  writ  of  sequestration  against  the  steamboat  Angora,  we  see 
that  the  only  cause  for  which  the  order  was  claimed,  is,  that  said 
steamer  and  owner  are  justly  indebted  to  the  applicants  in  the 
sum  of  $438  75  due  for  goods,  &c.,/br  the  payment  of  which  they 
have  a  privilege  en  said  boat^  which  they  pray  may  be  seques* 
tered. 

Now,  by  the  terms  of  art.  276  of  the  Code  of  Practice,  it  is  re- 
quired that  a  plaintiff,  who  wishes  to  obtain  an  order  of  seques- 
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tration,  in  any  one  of  the  cases  above  enumerated,  must  annex 
to  his  petition,  an  affidavit  setting  forth  the  catise  for  which  he 
claims  such  order ^  &c. ;  and  we  have  said  in  our  judgment,  that 
it  is  not  the  privilege  that  gives  the  right  to  sequester  property, 
but  the  circumstance  which  prompts,  or  causes  the  creditor  to 
apply  for  the  writ,  in  order  to  preserve  the  property  during  the 
pendency  of  the  action ;  and  that  such  circumstance,  or  cause 
must  be  explicitly  set  forth  in  the  affidavit. 

By  referring  to  art.  275,  which  contains  the  enumeration  of 
the  cases  alluded  to  in  art.  276,  we  find,  that  previous  to  the  laws 
of  1826  and  1839,  a  writ  of  sequestration  might  be  obtained  in 
six  different  cases,  and  for  six  different  causes.  For  instance : 
under  sec.  2,  when  one  sues  for  the  possession  of  moveable  pro- 
perty or  of  a  slave,  he  may  obtain  the  same  to  be  sequestered, 
when  he  fears  that  the  party  having  possession  may  ill  treat  the 
slave,  or  send  either  the  slave,  or  the  property  in  dispute  out  of 
the  jurisdiction  of  the  court,  during  the  pendency  of  the  suit.  The 
latter  psurt  of  this  law,  shows  (he  cat^e  that  must  be  set  forth  in 
the  affidavit  of  the  applicant,  and  it  is  clear  that  the  writ  could 
not  be  ordered  without  showing  the  existence  of  such  cause* 
Under  sec.  6,  a  creditor  by  special  mortgage  has  the  power  of 
sequestering  the  mortgaged  property,  when  he  apprehends  that 
it  will  be  removed  out  of  the  St»te  before  he  can  have  the  benefit 
of  his  mortgage,  and  will  make  oath  to  the  facts  which  induce 
his  apprehension  ;  and  it  is  obvious  that  the  existence  of  the 
special  mortgage  shown  by  the  oath  of  the  party,  would  not,  in 
such  case,  be  a  sufficient  cause  for  obtaining  the  issuing  of  the 
writ.  Thus,  the  right  upon  which  the  action  is  based,  is  clearly 
made  distinct  from  the  cause  for  which  the  property  upon  which 
it  is  to  be  exercised  is  sought  to  be  sequestered ;  and  we  have 
said  in  our  judgment  that,  as  under  the  law  of  1826,  when  a 
plaintiff  has  a  lien  or  privilege  upon  property,  he  may  obtain  a 
writ  of  sequestration  of  such  property,  on  complying  with  the 
requifites  of  the  law,  we  thought  that  such  requisites,  on  the  au- 
thority of  the  case  of  DebaUlon  v.  Ponsony^  where  the  question 
was  fully  investigated  as  to  a  general  and  tacit  mortgage^  and  not, 
as  the  counsel  says,  with  regard  to  a  special  one,  ought  to  be  the 
same  as  those  required  for  obtaining  the  order  on  a  special  mort- 
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gage.  In  the  case  cited,  and  said  to  be  inapplicable,  Debaillon 
did  not  sue  as  special  mortgagee ;  he  sued  under  the  law  of  1826, 
as  having  a  lien  on  the  property  ;  and,  if  a  distinction  is  to  be 
made  between  property  capable  of  being  mortgaged,  and  per- 
sonal property,  a  distinction  which  is  not  made  in  the  law,  it 
seems  to  us  that  the  legal  requisites  of  sec.  6  of  art.  275  would 
apply  with  greater  force  to  personal  property,  which  is  more 
susceptible  of  being  removed  out  of  the  State  before  the  credi- 
tor c€tn  have  the  benefit  of  his  privilege.  The  law  of  1826,  pro- 
vides for  two  cases,  a  lien  (such  as  a  general  mortgage),  and  a 
privilege  ;  and  by  a  law  of  1839,  sec.  6  (Acts  of  1839,  p.  164), 
it  is  provided  that,  in  addition  to  the  cases  mentioned  in  art.  275, 
a  sequestration  may  be  ordered  in  all  cases,  when  one  party  fears 
that  the  other  will  conceal,  part  withy  or  dispose  of  the  Tnoveable,  or 
slave  in  his  possession,  during  the  pendency  of  the  suit,  on  comply- 
ing witJi  the  requisitions  of  the  law.  Thus  again,  it  is  made  ne- 
cessary to  show  a  circumstance,  or  fact  beyond  the  simple  right 
of  action,  to  obtain  the  sequestration  of  the  property.  The 
cause  for  which  the  writ  is  claimed  must  be  stated  in  the  oath 
of  the  party  who  claims  it ;  and  to  say  that  a  creditor,  on  sin^ 
ply  swearing  to  the  existence  of  his  privilege  on  the  property,  with- 
out any  cause,  would  be  entitled  to  deprive  his  adversary  of  the 
use  and  possession  of  his  property,  and  that,  in  all  cases  of  alle- 
ged privilege,  the  oath  of  the  party  who  seeks  to  enforce  it,  es- 
tablishing that  the  right  exists,  without  any  other  cause  shown, 
would  be  sufficient  to  take  the  property  from  its  legal  owner  at 
the  very  inception  of  the  suit,  would  be  too  monstrous  and  pre- 
posterous a  doctrine  to  be  for  a  moment  countenanced  by  us,  or 
by  any  other  tribunal.  Here  again,  no  cause  whatever  was 
shown,  except  the  right  of  action.  The  Commercial  Court  and 
the  District  Court  were  both  of  opinion  that  the  affidavit  w^ 
insufficient ;  and  notwithstandiog  the  attention  we  have  bestow- 
ed on  the  counsel's  reasons  and  authorities,  on  which  we  have 
been  called  on  to  grant  a  re-hearing,  we  have  been  unable,  after 
the  most  mature  deliberation  and  a  thorough  re-examination  of 
the  question,  to  come  to  any  other  conclusion.  His  client 
should  have  brought  himself  at  least  within  the  requisites  of  the 
law  of  1839,  if  he  could  not  do  it  according  to  the  law  of  1826, 
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in  connexion,  as  it  clearly  is,  with  sec.  6  of  art  275 ;  and 
not  having  done  so,  he  had  no  right  to  claim  the  issuing  of  the 
writ,  which,  having  been  illegally  sued  out,  was  very  properly 
set  aside ;  and  he  must  bear  the  consequences  of  his  illegal 
act. 

In  the  cases  cited  from  3  La.  274,  14  lb.  266,  351  and  536,  17 
lb.  209,  and  1  Rob.  531,  in  which  the  sufficiency  of  the  affida- 
vits was  in  question,  this  court  invariably  considered  that  it  was 
necessary  that  a  valid  cause  should  be  sworn  to  by  the  party 
applying  for  the  writ,  and  that  he  should  state  the  facts  upon 
which  such  cause  was  founded,  according  to  the  laws  govern- 
ing the  cases  respectively.  In  the  case  of  Erwin  v.  J<me8  (5  La. 
344),  it  was  held  that  the  creditor  is  required  to  make  oath  of 
the  facts  which  induce  him  to  apply  for  the  writ,  and  that  such 
writ  will  not  be  issued  where  the  affidavit  states  only  that  the 
plaintiff  has  a  lien  on  the  property  in  the  defendant's 'hands. 
And  in  the  case  of  the  Ohio  Insurance  Company  v.  Edmondscn 
et  al.  (5  La.  295),  so  much  relied  on  as  a  case  in  point,  and  to 
the  record  of  which  we  have  been  referred,  the  steamboat  Wal* 
ter  ScoU  was  sequestered,  on  the  affidavit  of  the  plaintiffs  not 
simply  that  they  had  a  privilege  on  the  boat,  but  that  said  boat 
was  on  the  eve  of  leaving  the  jurisdiction  of  the  courtj  and  that  said 
plaintiffs  were  apprehensive  of  losing  the  amount  they  claimed^ 
should  said  boat  depart  previous  to  their  demand  being  satisfied. 
This  was  deemed  to  be  sufficient,  as  a  good  and  legal  cause  was 
shown,  substantially  amounting  to  that  pointed  out  in  art  275, 
sec.  6,  and  the  sequestration  was  maintained,  although  it  had 
beenprajfed  for  in  an  amended  or  supplemental  petition,  refer- 
ring to  the  original  petition  to  which  the  affidavit  was  annexed. 

In  conclusion,  let  it  be  well  understood  that  the  party  who 
prays  for  a  writ  of  sequestration  of  his  adversary's  property,  in 
order  to  preserve  it  during  the  pendency  of  the  action  and  give 
effect  to  the  suit  which  he  has  brought,  or  intends  to  institute 
against  him,  must  bring  himself  within  any  one  of  the  cases 
provided  for  by  law ;  and  that  such  writ,  in  its  nature  vexatious 
and  extraordinary,  ought  not  to  be  issued,  unless,  according  to 
art.  270  of  the  Code  of  Practice,  his  affidavit  sets  forth  the  cause 
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for  which  he  claims  the  order,  as  pointed  out  by  the  laws  appli- 
cable to  such  different  cases  respectively. 
The  re-hearing  is,  therefore,  refused. 


Edward  G.  Hyde  v.  William  T.  Hepp. 

Action  to  recover  of  defendant  the  value  of  certain  caniagee,  consigned  by  plaintiff  to 
a  third  person  for  sale,  and  sold  under  a  ^.  fa,  by  defendant,  and  purchased  by  him 
as  the  property  of  one  of  his  debtors.  The  consignee,  who  resided  in  another  State, 
having  since  died,  plaintiff  oflbred  the  clerk  of  the  consignee  as  a  witness.  On  an 
objection  to  his  testimony,  on  the  ground  that  his  only  knowledge  of  the  matters  of 
controversy,  being  derived  from  a  correspondence  between  the  plaintiff  and  consignee, 
not  produced  nor  accounted  for,  was  not  the  best  evidence :  Heldy  that  his  testimony 
was  admissible,  and  that  plaintiff  cannot  be  supposed  to  have  the  means  of  procuring 
the  books  and  papers  of  the  deceased,  nor  the  letters  written  to  him. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

A.  Hermenf  for  the  plaintiff. 

Lockett  and  Micou,  for  the  appellant. 

Martin,  J.  The  plaintiff  claims  the  value  of  two  carriages 
of  his,  on  which  the  present  defendant  caused  a  Ji.  fa.  to  be 
levied,  and  which  were  sold  and  purchased  by  him  as  the  pro- 
perty of  one  of  his  debtors.  The  defendant  pleaded  the  general 
issue,  and  averred  that  he  bought  the  carriages  on  an  execution 
from  the  Commercial  Court.  There  was  judgment  against  him, 
and  he  appealed. 

Our  attention  is  arrested  by  a  bill  of  exceptions  to  the  testi- 
mony of  Avery,  on  the  ground  that  his  knowledge  of  the  matter 
in  controversy,  being  derived  from  correspondence  between 
the  plaintiff  and  one  F.  C.  Rose,  and  that  correspondence  not 
being  produced  or  accounted  for,  the  testimony  was  secondary 
only,  and  not  the  best  evidence.  It  does  not  appear  to  us  that 
the  court  erred.  The  witness  was  a  clerk  of  Rose,  the  person 
to  \vhom  the  plaintiff  had  shipped  the  carriages  to  be  sold  on 
commission,  and  who  is  the  defendant  in  the  fi.fa.  under  which 
they  were  seized  and  sold.  He  is  now  dead.  The  witness  de- 
rived his  knowledge  from  the  books  and  papers  of  the  deceased, 
and  the  plaintiff's  correspondence  with  him.    The  plaintiff  was 
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certainly  entitled  to  his  testimony,  and  cannot  be  supposed  to 
have  the  means  of  procuring  the  books  and  papers  of  the  de- 
ceased, who  resided  in  the  State  of  Mississippi,  nor  the  letters 
he  wrote  to  him. 

The  testimony  of  this  witness  is  corroborated  by  others,  whose 
depositions  alone  might  have  supported  the  plaintiff's  case. 

Judgment  affirmed^ 


WuiLiAM  Ks^fiUTiiER  and  another  v.  The  P&ebwent,  Dibbctok? 
AND  Company  of  tue  Bank  of  the  Unfted  States. 

The  mgnature  of  the  judge  is  reqaired  only  to  final  judgments.  C.  P.  546.  Other  de- 
crees or  orders  made  in  the  course  of  a  suit,  may  be  entered  on  the  minutes,  and, 
where  they  may  cause  irreparable  injury,  may  be  appealed  from,  though  not  signed. 
C.P.544w 

A  garuiahee  having  answered  the  interrogatories  propounded  to  him,  took  a  rule  on 
plaintiffs  to  show  cause  why  he  should  not  be  allowed  to  file  a  supplemental  answer. 
Flaintifib,  averring  that  the  answer  filed  by  the  garnishee  was  evasive  and  insuffi- 
cient and  amounted  to  a  judicial  confession  in  their  favor,  and  cannot  be  done 
away  with  by  any  subsequent  answer  ;  that  measures  have  been  taken  to  fix  the 
liability  of  the  garnishee,  by  obtaining  an  order  directing  him  to  deliver  to  the  she- 
riff a  transfer-warrant  for  certain  shares  of  stock  held  by  him  for  the  defendants ; 
and  that  the  supplemental  answer  came  too  late,  moved  for  a  judgment  against  the 
garnishee  for  the  amount  claimed  by  them.  The  supplemental  answer  was  allowed 
to  be  filed,  and  the  motion  for  a  judgment  against  the  garnishee  overruled,  by  an 
order  pntered  on  the  minutes,  but  not  signed.  On  appeal  by  plaintiff :  Held,  that 
the  ai^al  must  be  dismissed,  the  judgment  being  an  interlocutory  one,  not  i»odn- 
cing  irreparable  injury. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSy  J. 

Peyton  and  /.  W.  Smithy  for  the  appellants. 

T.  SlideU,  contr&. 

Garland,  J.  This  case  arises  out  of  the  one  in  which  an  opi- 
nion has  been  given  this  morning,  between  the  same  plaintiffs 
and  defendants.*  Robert  Copland  was  cited  as  a  garnishee, 
and  required  to  answer  sundry  interrogatories,  the  object  of 
which  was,  to  ascertain  if  he  had,  or  had  not,  in  his  hands,  any 
money,  goods,  chattels,  or  assets  belonging  to  the  bank,  and  if 

*  The  case  referred  to  is  still  suspended  (November,  1845)  by  an  application  for 
a  re-hearing 
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SO,  how  much,  and  particularly  whether  or  not  he  had  the  som 
of  $100,000,  or  a  sojQioient  amount  to  pay  the  plaintiffs'  debt 

In  answer  to  the  interrogatories,  Copland  stated  that  he  had 
in  his  possession  thirteen  promissory  notes,  amounting  to  995, 
000,  which  were  pledged  to  the  Bank  of  the  United  States,  td 
secure  a  debt  due  to  the  bank  in  Philadelphia,  which  debt  had 
Jl>een  settled,  so  far  as  these  notes  were  concerned,  previous  to 
the  attachment  being  notified  to  him.  He  further  said,  that  he 
had  in  his  possession  a  transfer  warrant,  from  the  transfer  bdoks 
in  Philadelphia,  for  925  shares  of  stock  in  the  New  Orleans 
Gas  Light  and  Banking  Company,  in  the  name  of  W.  W.  Fra- 
zier,  cashiei*,  on  which  930  per  share  had  been  paid ;  also  sun* 
dry  certificates  of  stock  in  the  Bank  of  Orleans,  for  642  shares, 
on  which  950  per  shckre  had  been  paid ;  and  certificates  for  722 
of  Orleans  Bank  stock,  on  which  950  per  share  had  been  paid, 
all  standing  in  the  name  of  John  Andrews,  first  assistant  cashier. 
AU  which  stock  has  been  in  like  manner  pledged  €is  collateral  secU" 
riiyt  for  a  debt  due  to  said  Bank  of  the  United  States  in  PhUadd* 
fMay  where  the  original  debt,  and  evidence  thereof,  is  heldi 

He  further  answered  that,  previous  to  this  attachment  being 
levied,  another  in  favor  of  the  United  States  had  also  been  le- 
vied, and  he  notified  as  a  garnishee,  which  was  still  pending 
and  undecided.  This  answer  was  filed.  May  27th,  1843.  In  De-  * 
cember  of  that  year,  the  cause  was  tried  between  the  plaintiffs 
and  defendants,  and  a  judgment  given  for  the  former ;  none  of 
the  garnishees  being  present,  nor  any  order  made  relating  to  them. 
This  judgment  decrees  a  **  privilege  on  the  property  attached." 

An  execution  was  issued  on  the  judgment  so  rendered,  and 
the  sheriff  returned  it  into  the  clerk's  ofiice,  stating  that  he  had 
*'  seized  all  the  money,  property,  credits  and  effects  of  the  de- 
fendants in  the  hands  of  W.  W.  Frazier,  C.  Adams,  Jr*,  and  the 
Bank  of  Louisiana,  and  returned  it  by  order  of  plaintiff's  attor- 
ney." 

In  March,  1844,  without  any  notice  being  given  to  Copland, 
or  judgment  against  him  in  any  form,  the  Commercial  Court 
entered  an  order  stating  that,  on  motion  of  the  attorney  for  the 
plaintiffs,  and  considering  the  judgment  herein  rendered,  and  the 
execution  thereon  issued,  and  also  the  answers  of  R.  Copland  to 
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the  interrogatories  propounded  to  him,  as  garnishee,  it  is  or^ 
dered  that  said  Copland  do  forthwith  deliver  to  the  sheriff  of 
the  court  the  transfer  warrant  for  925  shares  of  stock  in  the 
New  Orleans  Gas  Light  and  Banking  Company,  in  the  name  of 
W.  W.  Frazier,  cashier,  it  being  the  warrant  described  in  the 
answers  of  said  Copland  to  the  interrogatories.  The  day  after 
this  order  was  entered  on  the  minutes — ^for  it  is  not  signed — the, 
sheriff  called  on  Copland  with  it,  and  demanded  the  warrant, 
which  he  refused  to  deliver.  About  a  week  subsequently  to 
this  order,  or  decree,  Copland  asked  for  a  rule  on  the  plaintiffs, 
to  show  cause  why  he  should  not  be  permitted  to  file  a  supple-' 
ment  to  his  answer,  which  was  left  with  the  clerk,  but  is  not  in 
the  record.  The  next  day,  the  plaintiffs,  for  answer  to  tfaia 
rule,  ayerred : 

1st.  That  the  answer  already  filed  by  Copland,  as  garnishee, 
is  vague,  indefinite,  insufiicient,  and  evasive,  and  in  law  con- 
fesses the  facts  inquired  of  in  the  interrogatories,  and  amounts 
to  a  judicial  confession  in  favor  of  the  plaintiffs,  and  cannot  be 
destroyed  by  any  subsequent  acts. 

2d.  That  the  plaintiffs  had,  prior  to  the  taking  of  the  rule,  ta* 
ken  me  asures  to  fix  the  liability  of  Copland,  as  will  appear  by 
the  order  rendered  on  the  4th  of  March,  1844. 

3d.  That  the  amended  answer  comes  too  late,  and  cannot  be 
filed. 

On  the  same  day  that  this  answer  was  filed  to  Copland's  rule, 
the  counsel  of  the  plaintiffs  moved  for  judgment  in  their  favor 
against  the  garnishee,  for  $24,200,  with  interest  and  costs,  on 
the  grounds  that  said  garnishee  had,  by  reason  of  his  answers 
filed,  confessed  that,  at  the  time  of  service  of  the  attachment 
upon  him,  he  was  indebted  to  the  defendants  in  an  amount 
greater  than  the  judgment  against  them,  and  also  had  property 
to  a  greater  amount,  which  he  has,  in  contempt  of  the  order  of 
the  court,  refused  to  deliver ;  but  the  court,  stating  that  it  was 
doubtful  as  to  the  extent  of  Copland's  liability,  ordered  that  he 
should  have  notice  of  the  motion,  and  that  the  case  be  fixed  for 
argument  three  days  after.  The  counsel  on  both  sides  were 
heard,  and,  on  the  20th  ef  June,  the  supplemental  answer  of 
Copland  was  permitted  to  be  filed,  and  the  motion  for  a  judg- 


JUNE,  1845.  168 


KnBuUar  and  another  v.  The  Bank  iif  the  United  States. 

ment  against  him  overruled,  and  the  plaintiff's  rule  discharged. 
From  this  order,  entered  on  the  minutes  of  the  court,  and  not 
signed,  the  plaintiffs  have  appealed.  • 

It  is  moved  to  dismiss  this  appeal,  on  two  grounds:  1st.  That 
the  order,  or  decree,  is  not  final,  but  interlocutory,  and  produces 
no  irreparable  injury.  2d.  That  the  order,  or  decree,  is  not 
signed  by  the  judge. 

The  second  ground  for  dismissal  is  not  of  much  weight.  The 
signature  of  the  judge  is  only  required  to  final  judgments.  Code 
of  Practice,  art  546.  Other  decrees,  or  orders,  made  in  the 
course  of  a  suit,  may  be  entered  on  the  minutes,  and  may  be 
appealed  from,  if  they  produce  an  irreparable  injury,  although 
not  signed.     12  La.  148.     Code  of  Practice,  art.  544. 

Upon  the  first  ground  for  dismissal,  we  are  of  opinion,  that 
the  judgment  is  only  interlocutory,  and  does  not  produce  an  ir- 
reparable iiy  ury.  The  order  of  the  court  of  the  4th  of  March, 
1844,  directing  Copland  to  deliver  the  transfer  warrant  to  the 
sheriff,  does  not,  in  our  opinion,  in  any  manner  fix  the  liability 
of  the  garnishee,  as  it  does  not  order  him  to  pay  any  sum  to  the 
plaintiffs,  nor  find  that  he  is  indebted  to  the  defendants  in  any 
amount,  but  simply  orders  him  to  deliver  over  a  transfer  war- 
rant, which,  he  says,  in  his  original  answer,  wals  pledged  as  A 
collateral  security,  for  a  debt  due  to  the  bank  in  Philadelphia, 
"vriiere  the  evidence  of  it  is  held.  It  woald  appear,  from  the 
course  pursued  by  the  plaintiffs'  counsel,  that  they  did  not  con- 
sider that  order  of  much  force  or  validity,  as  they  subsequently 
endeavored  to  obtain  another  judgment  against  Copland,  which 
attempt  was  not  finally  acted  on  when  this  appeal  was  taken. 

We  axe  of  opinion  that  the  appeal  is  premature ;  that  the 
questions  as  to  Copland's  liability,  are  still  unsettled  and  open  ; 
and,  when  finally  decided,  that  an  appeal  can  be  taken  by 
either  party,  and  their  rights  finally  settled 

Appeal  dismissed. 
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Mary  KniiDnFF  McGawley  v.  Jambs  Ganvox.     James  Gannoh  v. 
Mart  Killduff  McGawlet. 

Action  to  recover  an  amount  due  for  drayage,  and  defence  that  the  price  claimed  exv 
ceeded  the  value  of  the  services.  Plaintiff  having  proved  by  a  witncM  that  defend- 
ant had  agreed  to  pay  a  certain  price  therefor,  the  latter  offered  to  introduce  evidence 
to  show  that  the  usual  price  was  less.  Held,  th^i  the  evidence  was  admissible,  de- 
fendant having  a  rigl4  to  introduce  evidence  to  contradict  plaintiff's  witneos,  or  to 
establish  a  different  price. 

The  defendant  in  an  action  for  an  amount  claimed  for  drayage,  having  previously  sue4 
plaintiff,  in  another  court,  for  a  sum  alledged  to  be  due  to  him  also  for  drayage,  it 
was  agreed  between  the  parties  that  the  latter  suit  should  be  transferred  to  the  coni^ 
in  which  the  first  was  pending,  to  be  tried  immediately  after  the  first  suit  The  two 
suits  were  ordered  by  the  court  to  be  consolidated  and  tried  together.  Held,  that, 
^)ien  the  suit  was  filed  in  the  court  to  which  it  was  transfnred,  it  became  a  part  of  its 
records,  and  was  under  its  control  in  the  same  manner  as  if  it  had  originated  there, 
and  that  the  two  actions  were  properly  consolidated. 

Appeal  from  a  judgment  of  the  Commercial  Court,  WatU,  J. 
These  two  cases  were  consolidated  and  tried  together,  and  firom 
a  judgment  in  favor  of  Gannon,  McGawley  appealed. 

J.  F.  Jones,  for  the  appellant. 

Rousseau  and  MoHoy,  contr&. 

3iMON,  J.  The  first  of  these  suits  was  instituted  for  the  reco* 
very  of  the  sum  of  $422  25,  claimed  upon  an  open  account,  for 
dray  hire,  money  lent,  and  for  other  items  said  to  be  due  by  the 
defendant  to  the  pkdntifi*.  The  defendant  pleaded  the  general 
issue. 

It  appears  that,  previous  to  the  institution  of  the  suit  in  the 
Commercial  Court,  the  defendant  had  instituted  a  suit  in  the 
District  Court  against  the  plaintiff,  in  which  he  claimed  of  her 
the  sum  of  8448  60,  upon  an  open  account  of  the  same  nature, 
that  is  to  say,  for  dray  hire  during  a  certain  period,  a\id  that,  on 
the  day  of  the  trial  of  the  first  suit  before  the  court  a  qua^  the 
parties  herein  filed  their  written  consent  or  agreement,  in  which 
it  is  specified,  that :  It  is  agreed  by  said  parties  that  the  District 
Court  suit  be  transferredfrom  the  said  District  Court  into  the  Cam^ 
merdal  Court,  to  be  tried  immediately  after  the  first  suit.  They 
were  accordingly  aonsolidated. 

On  the  second  day  pf  the  trial,  the  plaintiff  obtained  leave  to 
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discontinue  a  part  of  her  claim.  The  two  suits  were  tried 
together,  and,  after  hearing  the  evidence,  the  claims  set  up  by 
parties  respectively  were  liquidated,  leaving,  at  first,  a  balance 
due  to  Gannon  of  9120  23,  and  judgment  was  rendered  accord- 
ingly ;  but  an  error  having  been  discovered,  the  same  was 
corrected,  upon  the  motion  of  said  Gannon's  counsel,  and  a  final 
judgment  was  rendered  in  his  favor  for  the  sum  of  fl  53  70,  from 
which  the  plaintiflf,  McGawley,  has  appealed. 

The  record  contains  two  bills  of  exceptions,  which  it  becomes 
first  necessary  to  dispose  of.  1st.  One  taken  by  the  appellant  to 
the  opinion  of  the  judge  a  quOj  who  admitted  the  proof  of  the 
usual  price  of  hauling  from  the  steamboat  landing  to  the  cotton 
press.  And,  2d.  Another  also  taken  by  said  appellant  to  the 
court's  ordering  the  two  suits  to  be  consolidated  and  tried  to- 
gether. 

I  The  court  a  qua  did  not  err.  It  is  true  that  previous  to  the 
ofiering  of  this  evidence,  the  appellant  had  already  shown  by 
testimony  that  the  appellee  had  told  her  to  charge  him  eight 
cents  per  bale,  and  that  the  object  of  the  proof  ofi*ered  was  to 
show  that  the  usual  price  was  only  five  cents ;  but  this  is  no  rea- 
son why  her  adversary  should  be  precluded  from  introducing 
evidence  going  to  establish  a  difierent  price,  or  to  contradict  the 
statements  of  the  plaintifi^'s  witnesses.  Her  proof  was  not  con- 
clusive— it  was  subject  to  be  rebutted ;  and  the  appellee  had,  at 
least,  the  right  of  using  the  evidence  ofiered  to  impeach  the  cre- 
dibility of  the  plaintifi^'s  only  witness  by  whom  the  fact  had  been 
shown.  The  testimony  was  clearly  admissible  under  the  plead- 
ings, which  denied  the  price  claimed  by  plaintiff*  as  the  value  of 
her  services.. 

n.  Th^appellant  had  consented  to  the  transfer  of  the  suit 
from  the  District  Court  to  the  Commercial  Court,  and  when  filed 
in  the  court  a  qua  it  had  become  a  part  of  its  records,  and  was 
consequently  under  its  control,  in  the  same  manner  as  if  it  had 
originated  there.  From  the  nature  of  the  two  actions,  we 
think,  the  two  suits  were  very  properly  consolidated  and  tried 
together ;  the  matter  in  dispute  being  one  of  cross-accounts. 

On  the  merits,  we  have  examined  the  evidence,  and  are  not 
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prepared  to  say  that  the  judgment  appealed  from  is  erroneoos* 
The  parties  appear  to  have  stood  towards  each  other  in  the  capa- 
city of  partners  for  labor,  and  have  acted  accordingly ;  they  had 
the  most  entire  confidence  in  each  other,  and  seem  to  have  un- 
derstood in  their  dealings  and  transactions  that  they  might 
mutually  rely  on  each  others  accounts.  We  have  compared  the 
reasons  given  below  as  the  basis  of  the  judgment  complained  of, 
with  the  evidence  adduced  on  both  sides,  and  have  been  unable 
to  discover  that  any  error  has  been  com  jiitted ;  and  the  appel- 
lant has  not  even  attempted  to  point  out  any. 

Judgment  affirmed. 


Nicholas  Gurlie  v.  Jambs  Flood. 

^  judgment  diacharging  the  fnture  property  of  an  insolTent,  who  had  made  a  eetwio 
bonorum,  from  all  proceedings  for  the  recovery  of  debts  previotuly  contracted,  though 
it  may  not  have  strictly  conformed  to  the  law  under  which  it  was  rendered,  will  be 
oondusive  against  a  creditor  who  was  a  party  to  the  prooeedings,  and  took  no  ap- 
peal tberofrom  within  the  time  prescribed  by  law. 

One  i^ho  was  »  creditor  of  an  insolTent  at  the  time  of  his  surrender,  cannot  take  out 
au  execution  against  property  subsequently  acquired.  Property  acquired  since  the 
cession  cannot  }ie  proceeded  against  by  any  of  the  croditon  individually.  It  must 
be  al^ndoned  for  the  benefit  of  all  the  creditors,  and  those  who  have  become  sueh 
pinMthe  Qistoe^ion  must  be  paid  in  pieferenoe  to  the  others.    C.  C.3173. 

Afpbal  from  the  Parish  Court  of  New  Orleans,  WattSf  J. 

Orivotf  for  the  appellant. 

Crawford  an4  McHenry^  for  the  defendant 

MoRPHY,  J,  The  plaintiff  having  obtained  a  judgment  in  this 
case,  sued  out  an  execation,  in  January,  1834,  on  which  a  return 
of  nulla  bona  was  made.  In  February  following,  a  capias  ad 
satisfaciendum  issued,  the  return  on  whioh  shows  that  the  de- 
fendant availed  himself  of  the  privilege  of  the  prison  bounds,  as 
then  established  by  law.  In  1836,  he  applied  for  the  benefit  of 
the  laws  for  the  relief  of  insolvent  debtors  in  actual  custody,  and 
a  judgment  was  rendered  in  due  course  of  law,  discharging  his 
person  and  future  property  from  all  process  for  debts  theretofore 
contracted.     A  s}rndio  was  appointed,  and  the  insolvent,  after 
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taking  the  oath  prescribed  by  the  statute,  executed  an  assign* 
mentof  all  his  property  to  his  creditors.  In  June,  1843,  the 
plaintiff  took  out  an  execution,  under  which  a  jadgment  obtain- 
ed by  the  defendant  in  another  suit,  for  92,000,  was  levied  upon* 
This  writ  was  returned  into  court,  and  in  November,  1844,  an- 
other execution  was  issued,  when  the  defendant  took  a  rule  on 
the  plaintiff,  to  show  cause  why  the  execution  should  not  be 
quashed  and  set  aside,  by  reason  of  the  discharge  he  had  oIh 
tained  in  1886.  The  rule  having  been  made  absolute,  the  plain-^ 
tiff  appealed. 

His  counsel  contends  that  the  proceedings  had  in  1886,  only 
discharged  the  defendant  from  the  custody  of  the  sheriff,  but  did 
not  discharge  him  from  previous  debts,  because  no  creditors  at- 
tended at  the  meeting  ordered  by  the  judge ;  and  he  has  called 
our  attention  to  the  case  of  Dufau  v.  Massicot*  Heirs^  6  Mart^ 
N.  S.  p.  182.  In  that  case,  the  judgment  obtained  by  Massicot,r 
a  number  of  years  before,  discharged  him  out  of  custody,  but 
made  no  mention  of  his  debts.  The  court  held  that  such  a  dis-^ 
charge  did  not  release  the  insolvent  from  debts  previously  cou" 
tracted ;  that  the  only  cases  in  which  the  debtor  was  discharged 
from  his  debts,  under  the  law  of  1808,  were :  fitst^  where  tw<K 
thirds  of  the  creditors  consent  to  such  discharge ;  and  secamUf/f 
where  they  make  an  allegation  of  fraud,  and  that  allegation  isr 
found  untrue  ;  but  that  no  such  consequence  is  declared  to  fol- 
low the  non-attendance  of  the  creditors,  and  their  failure  to  con- 
sent, or  object,  &c.  In  the  present  case,  the  judgment  recites, 
it  is  true,  as  the  ground  upon  which  it  is  rendered,  that  no  oppo-r 
sition  was  made,  nor  cause  shown  by  any  of  the  creditors, 
against  the  insolvent's  being  admitted  to  the  benefit  of  the  in-* 
solvent  laws ;  but  it  expressly  discharges,  not  only  the  person  of 
the  defendant,  but  also  his  Aiture  property  from  all  process  for' 
debts  theretofore  contracted.  The  plaintiff  Was  a  party  to  thef 
proceedings,  and  never  appealed  from  the  judgment  given  there- 
in, which  has  acquired  the  force  of  res  judicata^  and  is  binding 
on  him,  although  it  may  not  conform  strictly  to  the  law  under 
which  it  was  rendered.  But  even  if  this  judgment  was  not 
bindingi  and  did  not  discharge  the  defendant  from  his  debts,  w» 
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are  clearly  of  opinion,  that  the  execution  issued  in  this  case  was 
properly  set  aside,  on  another  ground.  When  a  debtor  has 
made  a  cessio  Ixmorum^  his  newly  acquired  property  cannot  be 
proceeded  against  by  any  of  his  creditors  individually,  but  must 
be  abandoned  for  the  benefit  of  all  the  creditors ;  and  when  this 
new  surrender  or  cession  is  made,  the  creditors  who  have  be-* 
come  such  since  the  first  cession,  must  be  pmd  in  preference  to 
the  others.  An  execution  was^  therefore,  improperly  permitted 
to  be  issued  for  the  benefit  of  a  single  creditor.  Oivil  Code,  art. 
2173.  4  La.  44.  See  also  the  case  of  Quimper  v.  BierrOf  deei-* 
ded  in  June  last. 

Judgment  affirmed. 


Raimond  Pierre  Gaillard  i;.  The  GrriZENs  Ban's  or  LomstANX. 

The  manafen  of  a  bank  appointed  under  the  pro^isiona  of  the  99th  flection  of  the  act 
of  14th  March,  1842,  profidiug  for  the  liquidation  of  banki,  may  be  sued  for  any 
cause  of  action,  though  arising  under  the  administration  of  former  boards  of  di- 
rectors. 

Though  a  bank  has  been  put  in  liquidation  under  the  S9th  section  of  the  acft  of  14tfa 
March,  1843«  and  an  order  has  been  made  staying  all  proceedings  against  it,  a  cre- 
ditor may  sue  the  bank  in  the  court  before  which  the  proceedings  for  liquidation 
are  pending,  where  he  only  prays  for  a  judgment  recognising  his  claim,  and  order- 
ing it  to  be  paid  in  course  of  administration. 

Appeal  from  the  District  Court  of  the  First  District,  BvuJum' 
on,  J.  This  was  an  action  to  recover  $825,  with  interest  The 
plaintiff  prayed  that ''  the  Citizens  Bank  of  Louisiana  might  be 
cited,  and  that  it  be  decreed  that  he  recover"  the  amount  claim- 
ed ;  and  further,  *'  that  whereas  said  bank  is  now  in  course  of 
liquidation,  under  a  judgment  of  this  court,  petitioner  prays  that 
said  judgment  be  declared  executory  in  due  course  of  adminis- 
tration of  said  bank"  ;  &c. 

BuLLABD  J.  The  plaintiff  sues  the  managers  of  the  Citizens 
Bank,  in  whose  hands  its  assets  and  effects  are  for  liquidation 
under  the  provisions  of  the  act  of  1842,  entitled  ^  an  act  to  pro^ 
vide  for  the  liquidation  of  banks"  (section  29th),  and  asks  a 
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judgment  for  eight  hundred  and  twenty-five  dollars,  with  inte- 
rest, said  judgment  to  be  declared,  executory  only  in  due  course 
of  administration. 

The  bank  excepted,  that  they  cannot  be  sued  in  the  manner 
and  form  as  set  forth  in  the  petition,  because,  they  say,  the  said 
Citizens  Bank  has  been  put  in  liquidation,  by  a  decree  of  the 
same  court,  and  that  an  order  had  bcien  given  staying  all  pro- 
ceedings-against  the  said  bank,  which  order  is  still  in  force; 
and  further^  that  the  property  and  efiects  of  the  Citizens  Bank 
have  been  put  into  the  hands  of  commissioners  appointed  by  the 
State,  and  that  the  said  oommissioners  cannot  be  sued  for  any 
act  of  the  former  boards  of  directors  of  said  bank. 

The  court  considering  that  the  plaintiff*  should  establish  his 
claims  in  the  concurso^  contradictorily  with  the  other  creditors 
of  the  bank,  sustained  the  exception,  and  the  plaintiff  appealed. 

The  appellees  have  relied  upon  a  decision  of  this  court,  in  the 
case  of  DorvUle,  Executor^  v.  The  Ciiixens  Bank  (9  Robinson, 
862),  in  which  a  similar  exception,  pleaded  in  the  Parish  Court, 
was  sustained.  But  we  proceeded  in  that  case  pHncipally 
upon  the  ground,  that  the  action  was  instituted  in  a  different 
tribunal  from  that  in  which  the  liquidation  had  been  ordered. 

If,  by  the  exception  in  this  case,  is  meant,  that  the  managers 
of  the  Citizens  Bank  cannot  be  sued  at  all,  in  any  court,  or  form, 
in  relation  to  any  cause  of  action  which  may  have  arisen  un- 
der the  administration  of  the  former  boards  of  directors,  it 
appears  to  tis  untenable.  We  cannot  suppose  the  legislature 
intended  to  exempt  thitt  institution,  while  tinder  the  administra- 
tion of  managers,  from  all  judicial  investigation  of  their  pro- 
ceedings, or  of  the  obligations  of  the  bank  towards  individuals, 
which  arose  previously  to  their  appointment.  The  latv  has 
provided  a  peculiar  method  for  the  administration  of  those  banks 
in  which  the  State  is  a  stock  holder,  or  for  which  it  has  issued 
bonds.  The  exception  from  the  ordinary  rule  of  liquidation  i? 
pointed  out  in  sections  28  and  29  of  the  act  of  1842,  above  men- 
tioned (pp.  250,  251).  The  latter  provides  for  the  appointment 
o(  managers^  and  defines  their  powers  and  duties.  They  are  to 
conduct  the  affairs  of  the  bank  in  its  corporate  name^  and  unde/ 
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the  direction  of  the  board  of  currency.  Their  powers  and  do- 
ties,  and  their  liabilities,  penalties  and  restrictionst  are  declared 
to  be  the  same  as  provided  by  the  charters  of  such  banks,  *^8o 
far  as  not  inconsistent  with  this  act|  and  the  act  entitled  an  act 
to  revive  the  charters  of  the  several  banks,"  &c. 

The  plaintiff  does  not  ask  for  an  execation  ;  on  the  contrary, 
he  only  asks  that  his  claim  may  be  recognised,  and  paid  in  the 
course  of  administration.  That  part  of  the  statute  which  re- 
lates to  the  liquidation  of  the  property  banks,  under  which 
these  managers  were  appointed,  does  not  expressly  require  them 
to  make  out  a  tableau  of  distribution ;  on  the  contrary,  it  pro- 
vides that,  if,  after  the  decree,  the  stockholders  of  the  property 
banks  shall  cause  to  be  returned,  and  given  up  to  the  State,  all 
the  bonds  issued  by  the  State,  in  favor  of,  or  on  account  of  said 
bank,  the  governor,  after  cancelling  the  bonds,  shall,  by  procla- 
mation, if  requested  by  the  stock  holders,  or  a  majority  of  them, 
proclaim  and  declare,  that  they  are  reinvested  with  all  their 
rights  in  said  bank,  as  they  exist  at  the  time ;  and  the  liquida- 
tion of  the  said  bank  shall  be  conducted  thereafter,  as  provided 
in  other  cases. 

Upon  the  whole,  we  cannot  construe  the  order  of  the  Distriet 
Court,  staying  judicial  proceedings,  to  mean,  that  suits  like  the 
present  cannot  be  instituted  in  the  District  Court  against  the 
managers,  having  for  object  merely  the  liquidation  of  a  claim 
against  the  bank ;  and  we  think  the  court  erred  in  sncrtaining  the 
exception. 

It  is,  therefore,  aci^udged  and  decreed,  that  the  judgment  oif 
the  District  Court  be  reversed,  the  exception  overruled,  and  thcr 
case  remanded  for  further  proceedings  according  to  law ;  and 
that  the  appellees  pay  the  costs  of  this  appeal. 

S.  L.  Johnson  and  L.  Janxn^  for  the  appellants 

DepAi^  contriu 
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Jonr  C.  Dblaviokb,  Syndic  of  his  Creditors,  v.  Louis  Ukbain  GAUtir- 

HiB  and  others. 

A  Recorder  of  Mortgages  cannot  be  compelled  to  erase  a  mortgage  without  making 
the  mortgagee  a  party  to  the  proceedings,  unless  a  judgment  ordering  the  erasure 
has  been  rendered  contradictorily  with  the  latter. 

Where  a  mortgage  has  been  erased  in  ponnance  of  a  judgment  of  a  court  of  compe- 
tent jarisdiction,  rights  acquired  by  subsequent  mortgagees,  before  any  proceedings 
to  annul  the  judgment,  will  not  be  affected  by  any  illegallity  in  it  Third  persons 
are  not  bound  to  look  beyond  the  judgment,  which,  if  rendered  by  a  court  of  compe- 
tent jnrisdiction,  must  have  its  full  effbct,  and  can  only  be  annulled  by  a  direct  ac- 
tkNi.  Aiiter,  as  to  the  parties  themselves,  or  their  ayan9-cau9$  with  notice ;  as  to 
them^  the  rightsof  a  mortgagee  cannot  be  affected  by  any  order  or  decree  in  a  case 
to  which  iie  was  not  a  party. 

ArPBAL  from  the  Distriet  Court  of  the  First  District,  Buchan- 
cm,  J. 

Smattf  J.  It  appears  from  the  record  that  a  judgment  having 
been  obtained  by  the  plaintiff  against  the  defendant  6aienni6,  on 
the  2d  of  January,  1838,  and  having  been  duly  recorded  in  the 
office  of  the  Recorder  of  Mortgages,  an  execution  was  issued 
thereon,  which  was  levied  on  Gaiennii^s  property,  which  property 
was  sold  on  a  credit  of  twelve  months,  in  consequence  of  which  a 
bond  wa»  furnished  by  the  purchaser  for  the  benefit  of  the  judg- 
mentcreditor.  After  the  taking  of  said  bond,  6aienni6,  on  filing 
the  certificate  of  the  sheriBTshowing  how  the  proceeds  of  the  pro- 
perty seized  and  sold,  and  the  bonds  given  by  the  purchaser  had 
been  disposed  of  in  satisfaction  of  said  judgment,  moved  the 
court  for  an  order  cancelling  the  judicial  mortgage  existing  on 
the  rest  of  his  property,  whereupon,  on  the  30th  of  August, 
1999,  a  judgment  was  rendered,  ordering  that  the^mid  judicial 
mortgage  restdtingfrom  the  recording  of  said  judgment  be  raised 
and  eanceUed,  It  does  not  appear  that  the  judgment  creditor 
was  even  notified  of  the  motion.  The  bond  due  to  the  plain- 
tiff not  having  been  paid  at  maturity,  an  execution  was  issued 
Aereon,  the  same  property  was  resold,  and  only  produced  an 
amount  which  went  to  the  satisfaction  of  the  costs. 

It  ftirther  appears  from  a  certificate  of  the  Recorder  of  Mort- 
gages that,  in  consequence  of  said  judgment,  and  on  the  filing  in 
hiB  office  of  a  certificate  signed  by  the  deputy  clerk  of  the  Dis- 
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trict  Court,  on  the  2d  of  September,  1839,  the  judicial  mortgage 
in  question  was  cancelled  and  annulled  from  the  records  in  his  of* 
fice ;  and  that,  on  the  27tb  of  the  same  month,  an  act  of  mort- 
gage was  executed  by  Gaienni6  upon  his  property,  in  favor  of  the 
Citizens  Bank  of  Louisiana,  to  secure  a  loan  made  to  him ;  in 
which  act,  the  judicial  mortgage  in  question  is  not  in  any  man- 
ner stated  or  alluded  to  as  existing  on  the  property  mortgaged, 
nor  is  it  mentioned  in  the  certificate  of  the  Recorder  of  Mortga- 
ges accompanying  the  act. 

The  object  of  the  present  action  is  to  rein8t4.te  the  judicial 
mortgage  against  the  property  of  the  defendant  Gaienni^,  as 
though  the  same  had  never  been  erased,  and  to  obtain  a  judg- 
ment that  the  petitioner  be  decreed  to  be  an  anterior  mortgagee 
to  the  Citizens  Bank,  for  the  amount  of  his  judgment,  principal 
and  interest 

The  judge  a  quo  being  of  opinion  that  this  action,  being  in  its 
effect  an  action  of  nullity  or  rescission  of  the  judgment  render^ 
ed  on  the  30th  of  August,  1839,  said  judgm^rt*  cannot  have  any 
legal  effect  against  a  person  who  was  no  party  to  the  ex  parte 
order  obtained  on  the  motion  of  Gaienni6,  ordered  the  judi- 
cial mortgage  to  be  reinstated  in  the  manner  prayed  for  by  the 
plaintiff;  and  from  this  judgment,  the  Citizens  Bank  has  ap- 
pealed. 

It  is  perfectly  clear,  nay,  it  is  even  conceded  by  the  appellants' 
counsel  that  the  judgment  rendered  on  the  ex  parte  motion  of 
the  judgment  debtor,  was  illegal  and  irregular,  and  that  the  Re- 
corder of  Mortgages  could  not  have  been  compelled  to  cancel 
the  judgment  recorded,  without  the  privity  of  the  party  who 
had  obtained  it,  or  unless  said  judgment  had  been  rendered  oon- 
trp4ictorily  with  the  judgment  creditor.  This  has  always  been 
the  uniform  course  of  our  jurisprudence.  2  La.  489.  4  lb.  17. 
6  lb.  454.  5  lb.  330.  Se^  also  the  case  otFVench  v.  Prieur^  de- 
pi4^d  iQ  December,  1843  (6  Rob.  999).  In  the  case  of  Leverich 
V.  Prieur,  decided  in  June  last,  in  which  this  doctrine  was  again 
reviewed,  we  held  not  only  that  *'  a  proceeding  of  this  nature 
ougbt  to  be  carried  on  contradictorily  with  those  against  whom 
it  is  iQtendedto  be  used ;"  but  we  said  also,  "that  the  Recorder  of 
Mortgages  was  not  bound,  ex  officio^  to  make  th|3  erasure  of 
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mortgages,  and  to  expunge  them  from  his  books,  on  being  in- 
formed of  the  circmnstances  nnder  which  they  were  extinguish- 
ed; and  that,  although  he  may  perhaps  do  so,  if  he  is  certain  of 
the  facts,  it  will  be  at  his  peril,  and  he  will  not  be  protected 
against  the  consequences  of  his  act,  if  improperly  done.''  Here, 
the  mortgage  was  erased  by  virtue  of  a  judgment  illegally  ren- 
deredj  it  is  true ;  but  such  judgment,  though  subject  to  an  ac- 
tion of  nullity,  had  been  rendered  by  a  court  of  competent  ju- 
risdiction, and  the  question  occurs  again :  Can  the  right  acquir- 
ed by  the  appellants  before  the  judgment  was  sought  to  be 
annulled,  be  affected  by  the  irregularities  existing  in  the  previ- 
ous proceedings ;  and  were  they  bound  to  look  beyond  the  judg- 
ment by  which  the  Recorder  of  Mortgages  was  authorized  to 
eancel-the  appellee's  judicial  mortgage? 

This  question  is  not  new  in  our  jurisprudence,  and  since  the 
ease  of  CasanmxifM  Heirs  v.  Av^gno  (9  La.  195),  we  have  uni- 
formly held,  in  substance,  that  a  third  party,  upon  whose  rights  a 
judgment  is  to  bear  as  a  protection,  is  not  bound  to  look  beyond 
said  judgment,  which,  if  rendered  by  a  court  of  competent  ju- 
risdiction, must  have  its  full  force  and  effect,  and  cannot  bejin- 
validated  or  annulled  but  by  a  direct  action  of  nullity.  1 1  La. 
149.  13  La.  434.  14  La.  140, 468.  17  La.  198.  In  the  case 
of  LeUanc  v.  Hu  Crediton  (16  La.  124),  the  judgment  ordering 
the  release  of  the  minor's  mortgage,  was  declared  binding  with 
regard  to  the  rights  of  the  subsequent  mortgage  creditors,  not- 
withstanding the  alleged  illegalities  and  irregularities  sufficient 
to  annul  it ;  and  this  doctrine  was  again  fully  reviewed  in  the 
eases  of  Otiemon  v.  jEfit  CrediiorSf  Bhodes  et  ah  v.  The  Union 
Bank^  and  Dunuu^  Esfrf  v.  Chtesnont  reported  in  7  Robinson,  in 
which  last  case,  we  said  that  '^  mortgages  acquired  by  third  per- 
sons under  the  faith  and  protection  of  a  decree  of  a  court  of  com^ 
petentjurisdietion^  uhioh  had  not  then  been  annulled  or  inany  man" 
ner  attacked^  should  have  their  fuU  effect^  and  should  be  satisfied  in 
preference  to  the  mortgage  previously  and  perhaps  Ukgally  can" 
celled.'' 

The  appellee's  counsel,  however,  has  mainly  relied  on  the 
ease  of  Dreux  v.  Duooumau  (5  Mart  625),  to  sustain  his  posi« 
tion,  that  the  appellants  were  bound  to  take  notice  of  the  irre- 
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golAfities  existing  in  the  proceedings  had  jM^evioos  to  the  jodg* 
menty  and  that  they  coold  acquire  no  right  under  a  judgment 
tainted  with  such  nullities,  and  the  case  referred  to  appears  to 
have  been  the  basis  of  the  judgment  appealed  from ;  but  al* 
though  it  was  intimated,  and  even  said  in  4hat  case,  that  the 
right  of  the  mortgage  creditor  ought  not  to  be  affected  by  the 
order  or  decree  by  virtue  of  which  the  mortgage  was  cancelled, 
as  he  was  not  made  a  party  to  the  action,  the  point  which  this 
case  presents  was  not  then  at  issue  contradictorily  with  a  third 
party  contending  for  mortgage  rights  subsequently  acquired ; 
it  was  with  the  purchaser  of  the  property  mortgaged,  who  re- 
fused to  pay  the  price,  on  account  of  the  danger  of  eviction  re- 
sulting from  the  former  existence  of  the  old  mortgage,  and  from 
its  having  been,>within  his  knowledge,  illegally  cancelled.  This 
0ourt  siud :  ^  The  defendant,  having  knowledge  of  tA»,  could  not ' 
have  paid  the  whole  amount  jNromised  by  him  for  the  planta* 
tion,  with  safety^  and  ought  not,  in  equity,  to  be  compelled  to 
do  it,  without  being  well  secured  against  the  mortgagee's 
claim."  This  doctrine  is  not  adverse  to  the  one  subsequently 
and  repeatedly  recognized  by  this  court,  with  regard  to  innocent 
third  persons,  for,  with  regard  to  the  parties  th^nselves,  or  their 
ayat^a-'Cause  with  notice,  the  right  of  the  mortgagee  cannot 
oleariy  be  affected  by  any  order  or  decree  rendered  in  a  ease  in 
which  he  was  not  made  aparty. 

The  jurisprudence  of  the  country  from  which  we  have  derived 
the  greatest  part  of  our  laws  upon  this  important  subject,  ap* 
pears  to  be  concordant  wil^  ours.  See  Sirey,  vol.  1 1,  part  3,  p. 
473,  in  which  it  was  decided  that:  ^  LoraqtC  une  kj^pothiqueaiiS 
fwyee,  k  jugementau  arriiqui  en  ordonne  k ritabHiiemeni  nepetU 
bri  rendre  sa  premiere  dtsOe  ;  imd  pequi  aeie  fait  dans  rintenxdk 
de la  ffidiaiion au  rekMisaemeni est bien fait*'  12  lb.  part  2^  870. 
See  atoo  Duranton,  vol.  20,  Nos.  202  and  208,  in  which  the  com* 
mentator  says:  ^  Mais  nik  reooursen  cassatvmj  ni  la  reqaite  ct* 
wk  ne  suspendent  Pexeattian  des  jti^^emensy  encore  que  k  pourvei 
e(U  Hi  adm^'s  ou  que  la  requite  civile  eUt  ite  regue^  tant  que  kjuge* 
ment  ou  Parret  r/aurait  pas  iti  cassS  eu  ritracti  ;  par  consequent 
Pinscriptim  peut  Ure  rayie.     Cetapeut  sans  donie  deoenirfuneste 
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au criamner^  dans lecoioi.en  definUive^  Ugagnerait  jo  etftfie, Car 
V inscription  ne  serait  point  retablie  a  sa  date  jninutive  par  rapport 
aux  tiers  qui  auraieniy  depuis  la  radiatumf  pris  des  inscr^jftions  sur 
Its  mimes  biens ;  autrement  le  principe  de  la  publiciii  serait  vude 
dans  ses  consequences,*^  And  see  FaiHet^  Manuel  de  Droits  on 
art.  2157,  s.  6.  Under  our  laws,  the  principle  of  publicity  of 
mortgages  is  equally  important  and  inviolable ;  it  is  the  basis 
upon  which  the  rights  of  mortgage  creditors  rest,  and  the  source 
from  which  they  are  derived  (C.  C«  8297,  3317) ;  and'  were 
we  to  recognize  that,  with  regard  to  third  persona,  strangers  to 
anterior  judicial  proceedings,  erasures  of  mortgages,  apparently 
legal,  and  sanctioned  by  a  judgment  of  a  court  of  competent 
jurisdiotion,  can  be  enquired  into  and  successfully  disputed ;  and 
that  such  mortgages  can  be  miis^^^,jpnlk'^SIi^eir  previou» 
and  anterior  effects,  there  would  r^^SX^fiJ^iisittSt  Oonfnsion  in 
our  flystem  of  mortgages ;  no  relii^o^^uld  be  placjjpd  on  the  cer^ 
tificates  of  their  recorders;  no  mipi  W9uld3|fl{|^)l^*tra.nsact  any 
business  in  which  this  contract  woiudH^  tHe  basis^of  the  trans- 
aetion ;  and  our  laws  upon  this  subject,  «ij|f!gi^  of  niolkig  a  pro^ 
tection  to  honesty,  and  a  beacon  to^OT  citizemift  one  of  their 
most  ordinary  transactions  of  life,  woSH  fitTimed  as  means  by 
which  fraudfl  could  be  successftally  practiced,  or  as  snares  to  tber 
unconscious  and  unwary.  We  cannot  sanction  the  doetriner 
adopted  by  the  judgment  appealed  from,  by  which,  as  Duranton 
says,  the  principle  of  the  publicity  of  mortgages  is  violated  in 
its  consequences ;  and  we  conclude  that  the  judge  a  quo  erred  in 
reinstating  theplaintiff's  judicial  mortgage,  in  its  effect  against 
the  rights  acquired,  since  its  erasure,  by  the  appellants. 

With  regard  to  the  defendant  Gaiennid,  the  judgment  appealed 
from  must  stand,  and  the  mortgage  be  reinstated.  It  is  true  he 
has  not  appealed ;  but  had  he  thought  proper  to  do  so,  it  is  clear 
that,  as  to  him,  the  erasure  of  the  plaintiff's  m<Mrtgage,  being 
illegal  and  irregular,  cannot  affect  the  rights  of  the  latter.  The 
distinction  in  a  very  obvious  one,  recognized  by  the  authorities 
above  quoted. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Distriot  Court,  with  regard  to  the  appellants,  be  aimvUed 
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and  reversed,  and  that  the  plaintiff's  demand,  as  to  them,  be 
rejected  and  dismissed,  with  eests  in  both  courts^ 

Delavignef  plaintiff,  pro  se. 

Denis  and  PiMf  for  the  appellants^ 


The  Citizens  Bank  of  Louibiai^a  v.  Louis  Uebain  G^aiennie. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J^ 

Simon,  J.  An  order  of  seizure  and  sale  having  been  sued  out 
by  the  Citizens  Bank  of  Louisiana,  against  certain  property 
mortgaged  by  the  defendant,  Gaienni4,  to  secure  the  payment  of 
a  loan  of  money,  by  an  authentic  act,  executed  on  the  27th  of 
December,  1889,  and  duly  recorded  in  the  oflke  of  the  Recorder 
of  Mortgages ;  and  the  property  mortgaged  having  been  seized 
and  sold  in  due  course  of  law  by  the  sheriff,  and  abjudicated  to 
the  mortgagees  in  satisfaction  of  their  elaim^  John  C.  Dela- 
vigne,  the  plaintiff  in  the  suit  of  DeUwignet  Syndic  v.  Oaienniiet 
al.9  just  decided,  first  intervened  in  the  proceedings,  praying  that 
he  be  decreed,  as  anterior  judicial  mortgagee,  to  be  entitled  to 
be  paid  the  amount  of  his  judgment,  out  of  the  proceeds  of  the 
sale  of  said  property,  in  preference  to  the  Citizens  Bank;  and 
he  afterwards  obtained  a  rule  upon  the  sheriff  to  show  cause 
why  he  should  not  pay  over  to  him,  the  opponent,  the  sum  of 
#458  51,  as  the  amount  due  on  his  said  judgment 

The  rule  was  answered  by  the  Citizens  Bank,  who  oj^Msed 
the  application,  on  the  ground  that,  according  to  the  books  of 
the  Recorder  of  Mortgages,  as  appears  from  the  certificates, 
there  was  no  mortgage  whatever  on  the  property  of  the  mort- 
gagor sold  in  this  case,  at  the  time  the  mortgage  of  the  bank 
was  executed  and  recorded. 

The  judge  a  quo  made  the  rule  absolute,  and  rendering  a  judg- 
ment somewhat  hypothetical,  and  even  contingent  in  its  effect, 
ordered  the  sheriff  to  pay  the  money  to  the  opponent,  only  when 
the  judgment  of  the  District  Court  upon  which  the  latter  relied, 
(relidered  some  time  previously,  but  from  which  an  appeal  had 
been  taken  to  this  court,)  should  be  in  a  situation  to  be  carried 
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into  exeontion.    From  this  judgment,  the  Citizens  Bank  has  ap- 
pealed. 

In  the  case  just  decided  between  the  same  parties,  we  have 
said  that  the  pretended  judicial  mortgage  of  the  appellee,  having 
been  erased  by  virtue  of  a  judgment  rendered  by  a  court  of  com- 
petent jurisdiction,  did  not  exist  on  the  books  of  the  Recorder 
of  Mortgages  at  the  time  the  appellants'  mortgage  was  execu* 
ted  and  recorded ;  and  that,  no  attempt  having  even  been  made 
then,  or  before  to  revive  it,  we  were  firmly  of  opinion,  that  with 
regard  to  the  said  appellants,  who  were  not  bound  to  look  be- 
yond the  judgment  ordering  its  cancellation,  the  judicial  mort- 
gage of  the  appellee,  though  illegally  cancelled,  could  not  be  re- 
instated, so  as  to  affect  the  rights  acquired,  since  its  erasure,  by 
third  persons. 

It  results,  therefore,  from  the  judgment  just  rendered  by  us  in 
the  first  suit,  reversing  the  decree  of  the  District  Court  upon 
which  the  final  adjustment  of  the  matter  in  controversy  in  this 
suit  depended,  that  the  judgment  alluded  to  in  that  now  under 
conrideration,  can  never  be  carried  into  execution,  and  that  the 
rale  obtained  by  the  appellee  must  be  discharged. 

it  is,  therefore,  <Nrdered  and  decreed,  that  the  judgment  of  the 
Parish  Court  be  annuDed,  avoided  and  reversed,  and  that  the 
rule  upon  which  it  was  rendered,  be  discharged,  with  costs  in 
both  courts. 

Jknis  and  Pitot^  for  the  appellants. 

DeiangnBf  pro  se. 


Beetjamin  Mandion  v.  The  Firemen's  Insurance  Cobupant  of  New 
Orleans— Calloway,  Garnishee. 

A  fltoekholder  in  an  insolTent  companji  a  part  of  whose  sobseription  is  unpaid,  can- 
BOt»  by  a  dcnatioo  to  an  innlfent  indiTidaal,  made  to  gel^rid^of  his  liability  for 
sack  mpaid  stock,  avoid  responsibility  as  a  stockholder.  A  creditor,  having  a 
fieri  faciM  against  tbe  company,  may  proceed  against  him  in  the  manner  pointed 
out  by  the  13th  seeimn  of  the  act  of  90(h  March,  1839,  and,  on  proving  that  the 
donatioa  wan  not  real,  recover  judgment  for  any  balance  doe  on  the  stock. 
Vol.  XL  23 
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Appeal  from  the  Commercial  Court  of  New  Orleans,  WaUs^  J* 

Rozier,  for  the  plaintiff. 

/.  Straiobridge,  for  the  appellant. 

BuLLABD,  J.  The  plaintiff  having  a  judgment  against  the 
Firemen's  Insurance  Company,  caused  SLfierifacias  to  issue,  and 
proceeded  by  garnishment  against  Calloway,  who  had  been 
one  of  the  stockholders,  and  was  alleged  to  owe  the  company  a 
part  of  his  subscription  for  stock.  Interrogatories  were  pro- 
pounded to  him,  and  his  answer,  tending  to  show  that  he  had 
made  a  donation  of  his  stock  to  one  Douglass,  and  was  no  longer 
bound  as  stockholder,  was  traversed  by  the  plaintiff,  as  provi- 
ded by  the  act  of  1839  to  amend  the  Code  of  Practice,  see  13. 

The  evidence  taken  on  the  issue  thus  made  up,  satisfied  the 
court  of  the  first  instance,  that,  at  the  time  the  stock  was  given 
by  the  defendant  to  Douglass,  it  was  utterly  worthless,  the  insti- 
tution being  insolvent ;  and  that  Douglass,  the  pretended  do- 
nee, was  equally  insolvent ;  and  that  the  defendant  in  the  gar- 
nishement  evidently  disposed  of  the  stock,  not  with  a  view  of 
making  a  real  donation,  but  to  avoid  liability  as  a  stockholder. 
A  revocatory  action  in  such  a  case  would  be  an  idle  ceremony, 
because  the  only  effect  of  such  an  action  is  to  make  the  thing, 
forming  the  object  of  a  fraudulent  contract,  subject  to  the  debt  of 
the  suing  creditor.  Now,  in  this  case,  the  stock  itself  which 
formed  the  object  of  the  donation,  was  without  value,  and  could 
not  have  been  sold  to  pay  the  plaintiff's  debt. 

There  is  nothing  in  the  record  to  satisfy  us  that  the  court 
erred. 

Judgment  affirmed. 


BENJAfinN  Mandion  v.  The  Fibemen's  Insurance  Cobipany  op  New 
Orleans-  Spangenberg,  Garnishee. 

Wheie  stocky  on  which  a  balance  wbb  still  due  on  acconnt  of  the  original  subscription, 
was  transferred  to  a  third  person  merely  to  secure  a  loan,  and,  on  payment  of  the 
loan,  was  retransferred,  such  third  person  will  not  be  liable  to  creditors  of  the  com- 
pany for  any  balance  due  on  the  shares,  where  the  transfer,  though  an  absolute  one 
on  its  face,  was  not  signed  and  accepted  so  as  to  preclude  him  from  showing  that  it 
was  intended  only  as  a  security. 
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Appeal  from  the  Commercial  Court  of  New  Oleans,  Watts^i. 

Boder^  for  the  appellant 

Jewettj  for  the  appellee,  Spangenberg,  contended  that  form 
18  not  of  the  essence  of  the  contract  of  pledge.  7  TouUier,  613. 
18  Duranton,  586.  8  Pothier,  610.  Du  contrat  de  Nantisse- 
menty  ch.  1,  art.  2,  s.  17.  That  the  intention  of  the  parties  must 
prevail.  Civil  Code,  art.  1940,  s.  2.  1  Rob.  247.  And  that  a 
pledge  maybe  created  by  a  contract  in  the  form  of  an  absolute 
sale.  Ames  on  Corp.  344.  4  Pickering,  410.  7  Cowen,  412.  1 
Mart  N.  S.  407. 

BuLLARD,  J.  This  case  is  somewhat  analogous  to  the  one  of 
the  same  plaintiff,  winch  was  just  decided,  'and  relates  to  thie 
ownership  of  fifty-seven  shares  of  stock  in  the  Firemen's  Insu- 
rance Company,  standing  at  one  time  in  the  name  of  Spsmgen- 
berg,  the  gamidiee,  and  his  liabUity  for  a  balance  still  due  on 
die  stock. 

Spangenberg,  in  his  answer  to  interrogatories,  discloses  the 
following  facts,  to  wit :  that  the  stock  belonged  originally  to  Ro- 
bert Ferriday;  that  Ferriday  transferred  it  to  Spangenberg, 
merely  as  collateral  security  for  a  loan  of  money,  which  the  lat- 
ter had  made  to  him ;  that  Ferriday  went  into  bankruptcy, 
but  had  previously  paid  the  loan ;  and  that,  in  pursuance  of  their 
original  agreement,  he  had  transferred  the  stock  to  Conrad,  the 
assignee  of  Ferriday.  He  says  believer  was  the  owner  of  the 
stock ;  that  he  held  it  only  as  collateral  security,  and  as  the 
trustee  of  Ferriday ;  and  that  there  was  nothing  simulated  or 
collusive  in  the  transaction. 

These  answers  Were  traversed  by  the  plaintiff,  who  alleges  ^ 

Aiat  the  garnishee  was  and  still  is  a  stockholder,  and  owes  the 
company  as  such,  ,82,000.  He  denies  the  pledge,  and  alleges 
that  no  notarial  act  of  pledge  was  passed  so  as  to  operate  to  the 
prejudice  of  third  persons ;  he  denies  that  any  sale  was  made  to 
the  assignee  of  Ferriday ;  and  avers  that  the  assignee  had  no 
right  to  make  such  a  purchase. 

Upon  the  trial  of  this  traverse,  Ferriday  was  examined  as  a 
witness.  He  states  that,  in  March,  1840,  he  borrowed  some 
money  of  Spangenberg,  and  that  the  only  means  he  had  of  secur- 
ing the  payment  of  it  was  to  transfer  fifty-seven  shares  of  stock  in 
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the  Firemen's  Insurance  Company ;  and  that,  on  the  80th  of  No- 
vember, 1840,  he  did  transfer  the  stock,  merely  as  collateral  se- 
curity. In  May,  1841,  he  repaid  the  money,  and,  early  in  1844, 
it  was  retransferred  to  the  assignee.  He  further  stated  on  his 
cross  examination,  that  the  dividends  received  by  Spangenberg 
were  paid  over  to  him.  It  appears  that,  in  February,  1843,  Fer- 
riday,  who  had  omitted  the  stock  in  his  schedule  when  he  filed 
his  petition  in  bankruptcy,  amended  it  by  setting  forth  the  stock 
as  belonging  to  him,  though  standing  in  the  name  of  Spangen- 
berg, and  it  was  afterwards  retransferred  to  his  assignee.  The 
judgment  against  the  Insurance  Company  in  this  case  was  not 
rendered  until  Nov.  1844.  At  the  date  of  the  transaction,  in 
1840,  the  company  was  in  good  credit,  and  the  stock  not  depre- 
ciated. 

We  concur  with  the  learned  judge  of  the  Commercial  Court 
in  the  opinion,  that  the  evidence  supports  the  answer  of  the  gar-, 
nishee.  The  original  transaction  took  place  at  a  time  not  sus- 
picious, when  the  stock  was  at  par,  and  long  before  the  present 
plaintiff*  had  acquired  any  right.  Although  the  transfer  of  the 
stock  to  Spangenberg  appears  on  its  face  to  be  an  absolute  one, 
yet  it  was  not  signed  and  accepted  by  the  garnishee  so  as  to  pre- 
clude his  showing  that  it  was  only  intended  as  collateral  secu- 
rity, and  his  answer  on  oath  to  interrogatories  propounded  by 
the  plaintiff,  also  made  a  witness,  discloses  the  true  character  of 
the  transaction.  He  was  particularly  interrogated  as  to  the 
character  of  any  transfers  he  may  have  made,  and  whether  they 
were  not  simulated  and  fraudulent,  and  intended  to  defeat  the 
rights  of  the  creditors  of  the  company ;  and  his  answers  nega- 
tive the  allegation  of  simulation  and  fraud,  and  ai:^  eonroborated 
by  other  evidence  which  is  unimpeached. 

Judgmeni  ^^/biMd. 
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VAsmTM  Sheldon  v.  New  Qrlbahs  Canal  and  Banking  Gompant. 

The  mere  Mixure  under  a  jL  fa,  of  a  judgment  in  favor  of  a  debtor,  does  not  diveit 
the  property  of  the  latter,  and  transfer  it  to  the  seizing  creditor.  It  givee  him  at 
moit  a  right  to  proceed  and  sell  the  judgment,  and  to  be  paid  by  preference  out  of 
the  proceeds;  A  jE.  /a.  is  the  wanant  of  the  sheriff,  authorizing  hun  to  seize  pro- 
perty and  keep  it,  and  to  sell  it  to  satisfy  the  judgment  under  which  it  was  issued. 
When  a  seizure  has  been  made,  the  sheriff  is  not  bound  to  return  the  writ,  though 
it  have  subsequently  expired.  He  may  retain  it,  and  sell  the  property  seized.  If  he 
raturas  the  writ,  he  will  be  without  authority  to  hold,  or  dispose  of  the  property ; 
and  any  pfivilege  resulting  from  the  seizure  will  cease  to  azisL 

Where  the  proceeds  of  property  seized  and  sold  under  a  fi»  fa,^  are  claimed  in  yiztoe  of 
a  previous  seizure  under  a  jL  fa,,  the  claimant  must  oppose,  by  way  of  third  opposi- 
tion, the  application  of  the  proceeds  to  the  satisfaction  of  the  second  execution.  C. 
C.  396,  397,401,403. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
on,  J. 

C  M,  Jones^  for  the  appellants. 

Van  Matre^  contr&. 

MoBPHT,  J.  Yarnum  Sheldon  recovered  in  the  court  below  a 
judgment  against  the  Canal  Bank  for  91,000,  from  which  an  ap- 
peal was  taken.  Pending  this  appeal,  Hunt  and  Servis,  who 
were  judgment  creditors  of  Sheldon  for  a  larger  amount,  issued 
an  execution  on  the  3d  of  December,  1842,  under  which  it  ap- 
pears that  this  judgment  was  seized  and  advertised  for  sale,  but 
the  sale  was  stayed,  by  order  of  the  plaintiffs  in  the  suit,  and  the 
writ  was  returned  into  court,  on  the  third  Monday  in  January, 
1843.  On  the  12th  of  May  following,  Cook  and  Barrett,  other 
judgment  creditors  of  Sheldon,  levied  an  execution  on  the  same 
judgment,  had  it  sold  on  the  23d  of  November,  and  became 
themselves  the  purchasers  of  it  at  the  sheriff's  sale,  for  the  sum 
of  9150,  which  was  credited  on  their  execution.  They  made 
themselves  parties  to  the  suit  in  the  appellate  court,  and  noti- 
fied the  Canal  Bank  thereof.  The  judgment  in  favor  of  Shel- 
don having  been  affirmed  on  the  appeal,  the  bank  deposited  the 
amount  of  it  with  the  clerk  of  the  District  Court,  whereupon 
Hunt  and  Servis  took  a  rule  on  Cook  and  Barrett  to  show  cause 
why  the  amount  deposited  should  not  be  paid  over  to  them,  on 
the  ground  that  they  had  a  privilege  thereon,  resulting  from 
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their  seizure  of  the  judgment,  in  December,  1842.  In  answer 
to  this  rule.  Cook  and  Barrett  averred,  that  they  were  the  legal 
and  bona  fide  owners  of  the  judgment,  and  were  alone  entitled 
to  receive  its  amount,  having  bought  it  on  their  own  execution 
for  the  sum  of  8150,  which  was  applied  in  part  satisfaction  of 
their  writ,  without  any  opposition,  &c.  The  rule  having  been 
dismissed,  and  the  money  ordered  to  be  paid  over  to  Barrett  and 
Cook,  this  appeal  was  taken. 

Cook  and  Barrett  being  admitted  in  the  record  to  have  be- 
come the  purchasers  of  Sheldon's  judgment  against  the  Canal 
Bank  at  the  sheriff's  sale  made  under  their  execution,  it  is  dif- 
ficult to  perceive  what  right  to  the  money  deposited  in  court 
Hunt  and  Servis  can  derive  from  their  seizure  of  this  judgment. 
The  mere  act  of  seizure  did  not  divest  Sheldon  of  his  property 
in  it,  and  transfer  it  to  these  creditors.  It  gave  them,  at  best, 
the  right  to  proceed  and  sell  said  judgment,  and  to  be  paid  by 
preference  out  of  the  proceeds  of  such  sale.  Their  claim  then, 
if  they  have  any  under  their  seizure,  must  be,  not  to  the  amount 
of  the  judgment  paid  by  the  Canal  Bank,  but  to  the  price 
brought  by  the  sheriff's  sale  of  it,  subsequently  made  on  the 
execution  of  Cook  and  Barrett.  Had  they  not  stayed  the  pro- 
ceedings of  the  sheriff  on  their  writ,  and  directed  or  permitted  it 
to  be  returned  into  court,  their  seizure,  being  the  first  in  date, 
would  have  entitled  them  to  a  preference  on  the  proceeds  of 
such  sale ;  but  by  the  course  they  have  pursued,  they  appear  to 
us  to  have  abandoned  and  lost  any  rights  they  may  have  ac- 
quired under  their  seizure.  The  writ  of  fijerifcuAax  is  the  war- 
rant or  authority  of  the  sheriff  to  seize  property,  and  to' keep 
and  sell  it  to  satisfy  the  judgment  under  which  it  issues.  When 
he  has  made  a  seizure,  he  is  not  bound  to  return  the  writ,  al- 
though it  has  since  expired.  He  may  keep  it,  and  proceed  to  the 
sale  of  the  property  levied  upon ;  but  if  he  returns  the  writ,  he 
is  without  authority  to  hold  or  dispose  of  the  property  seized. 
In  the  present  case.  Hunt  and  Servis  having  stayed  the  sale,  and 
given  no  directions  to  the  sheriff  to  keep  the  writ  in  his  hands, 
that  officer  must  have  considered  it  his  duty  to  return  it  into 
court,  where  it  expired.  As  soon  as  this  was  done,  the  privilege 
resulting  from  the  seizure  ceased  to  exist,  because  the  seizure 
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itself  was  at  an  end,  and  had  an  alias  execution  issued  it  would 
have  been  necessary  to  make  a  new  seizure  under  it.  1  Rob. 
540.  B.  &  C.'s  Dig.  p.  786,  sec.  10.  See  also  the  cases  of  Coch- 
rane et  al.  V.  The  Bank  of  the  United  States,  ante  p.  64,  and  Singh- 
son  V.  Wihz  and  others,  decided  in  May,  1844,  (7  Robinson). 
But  even  if  Hunt  &  Servis  had  not  lost  the  privilege  resulting 
from  their  seizure,  as  they  contend  they  have  not,  they  should 
have  opposed  the  application  of  the  proceeds  of  the  sale  in  part 
satisfaction  ot  the  execution  of  Cook  and  Barrett,  by  way  of 
third  opposition,  and  should  have  claimed  such  proceeds.  Having 
failed  to  do  so,  they  are  now  precluded  from  establishing  any 
privilege  thereon.    Code  of  Practice,  arts.  396,  397,  401,402. 

Judgment  affirmed. 


Succession  of  Thomas  Durnford— John  McDonogh,  Appellant. 

The  obligations  of  a  warrantor  depend  upon  the  law  in  force  at  the  time  of  the  sale. 

Under  the  Code  of  1808,  the  vendor  was  bound,  in  case  of  eviction  of  the  purchaser, 
to  pay  him,  in  addition  to  the  price,  &c.  the  increased  value  of  the  property  at  the 
date  of  the  eviction,  though  the  purchaser  did  not  contribute  to  such  increase.  Book 
3,  tit  6,  arts.  54,  57.  The  original  price,  added  to  the  rents  and  profits,  doee 
not  necessarily  constitute  the  measare  by  which  the  liability  of  the  warrantor  is  to 
be  ascertained ;  other  things  must  be  taken  into  consideration ;  and  the  general  rule, 
that  damages  are  to  be  measured  by  the  loss  actually  sustained,  and  not  by  the 
gains  of  which  the  party  has  been  deprived,  is  inapplicable. 

The  curator  of  a  succession  credited  himself  in  his  account  wilh  a  sum,  exceeding  the 
amount  of  the  assets  of  the  succession  in  his  hands,  which  he  claimed  in  conse- 
quence of  eviction  from  land  sold  to  him  by  the  deceased  On  the  opposition  of  the 
heiri,  it  was  decided,  that  the  claim  of  the  curator,  so  far  as  it  exceeded  the  assets  in 
his  hands,  was  prescribed ;  and  judgment  was  rendered  allowing  his  claim  to  the 
amount  of  such  assets.  On  appeal :  Heldt  that  the  claim  was  an  entire  one,  ari- 
sing from  the  same  cause,' and  could  not  be  prescribed  in  part ;  and  that  the  account 
should  be  homologated. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Watts,  J. 

Garland,  J.  This  case  was  before  us  in  June  last  (See  8 
Rob.),  and  was  then  decided  as  to  all  the  points  at  issue,  except 
so  far  as  relates  to  a  demand  of  twenty-one  thousand  five  hun- 
dred dollars,  set  up  by  the  curator  against  the  heirs  and  oppo- 
nents, as  being  the  value  of  a  tract  of  land,  of  which  he  was 
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evicted  by  the  syndic  of  DeGrays  (See  2  La.  544)^  in  which  re* 
spect  the  judgment  of  the  Probate  Court  was  reversed,  and  the 
case  remanded  for  a  new  trial,  for  the  purpose  of  ascertaining 
what  was  the  real  valae  of  the  land  sold  by  Dumford  to  McDo- 
nogh,  at  the  time  of  eviction,  in  Jtdy,  1831. 

On  the  new  trial,  a  large  nnmber  of  witnesses  were  examin- 
ed, and  their  testimony  and  estimates  taken  down  in  detail. 
They  were  examined  as  to  the  quality  and  quantity  o£  the  land, 
its  situation,  its  capacity  to  produce  sugar  and  other  products, 
the  facilities  of  navigation  and  communication  with  New  Or- 
leans, and  as  to  many  other  things ;  also  as  to  its  value  at  almost 
every  period  from  the  date  of  the  sale  in  1828,  up  to  the  time  of 
the  trial. 

From  the  statement  of  the  witnesses,  the  sale  from  Dumford, 
and  the  record  of  DeGrw^s  Syndic  v.  Hermen  and  McDonagh^  we 
ascertain  that,  in  1823,  Dumford  sold  to  Hennen,  as  agent  of 
McDonogh,  a  tract  of  land  of  thirty  arpenU  front  on  the  bayou 
Ouacha,  by  a  depth  of  110  arpents,  for  the  sum  of  94,000,  with 
a  full  warranty  of  title.  In  July,  1831,  McDonogh  was  evicted 
of  this  tract  of  land  by  the  syndic  of  DeGruys  (2  La.  544),  and 
he  now  claims  $21,500,  as  the  damages  sustained  by  the  evic- 
tion. The  land  is  situated  about  eighteen  miles  from  this  city, 
fronts  on  one  bayou,  and  has  another,  called  des  F^xmilles,  run- 
ning longitudinally  through  it,  nearly  its  whole  depth  of  1 10  ar- 
pents.  It  is  thisi  circumstance  which  has  in  some,  if  not  a  great 
degree,  led  to  confusion  in  the  statements  of  the  witnesses,  and 
to  their  widely  different  estimates  of  its  value,  as  some  of  them 
seem  to  have  spoken  under  the  impression,  that  the  depth  of  the 
high  or  tillable  land  was  to  be  calculated  from  the  bayou  deM  Fa- 
mSlesy  instead  of  commencing  on  the  Ouacha,  and  running  pa- 
rallel, or  nearly  so,  with  the  other  stream.  They  all  state  that 
the  high  land  is  of  excellent  quality,  well  adapted  to  the  cul- 
ture of  sugar-cane  ;  but  they  differ  widely  as  to  the  quantity  of 
such  land,  and  the  value.  This  difference,  no  doubt,  arises  from 
the  uncertain  and  contradictory  bases  assumed  for  the  various 
calculations.  Several  witnesses  of  respectability  and  intelli- 
gence estimate  the  value  as  high  as  $30,000,  in  1831.    One  fixes 
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it  at  about  $17,500 ;  a  third,  at  from  nine  to  twelve  thousand 
dollars;  another  says  85,000;  and  Dagu6  says,  the  land  was 
worth  only  93,000  in  1831,  and  86,000  in  1837  ;  but  this  latter 
estimate  is  met  by  the  fact  that,  at  that  period,  about  two-thirds 
of  the  tract  actually  sold  at  public  auction  for  $21,500,  which 
goes  to  ^rove  that  his  estimate  is  not  of  much  weight.  Some  of 
the  witnesses  have  only  seen  the  land  on  the  bayou  des  Famil- 
ies; others  have  not  examined  it  partigularly.  Some  put  no  es- 
timate on  it  at  all,  whilst  Bringier  and  Hemecourt,  who  are  sur- 
veyors, and  know  it  well,  value  it  highly.  Bennet  and  Durn- 
ford have  known  the  land  a  long  time — ^have  been  over  it,  and 
they  appraise  it  at  a  high  rate.  The  witnesses  who  know  the 
land  best,  value  it  the  highest  'the  witness  Millaudon.  and  one 
or  two  others,  have  a  sliding  scale  of  valuation,  and  raise,  or  de- 
press the  price,  as  sugar  goes  up,  or  declines  in  its  market  price. 
According  to  them  the  land  would  be  much  more  valuable  one 
year  than  another.  Some  of  the  witnesses  testify  as  to  the  value 
of  the  land  in  1823,  in  1825,  and  at  other  dates  up  to  1831  ;  and 
also  as  to  the  gradual  increase  of  the  value  of  the  land  from 
1823  to  1831 ;  but  their  calculations  are  as  various  on  that 
point,  as  on  any  of  the  others.  In  the  argument,  the  counsel 
for  the  opponents  admitted,  that  an  increase  in  the  value  of  the 
land  from  1823  to  1831  was  proved ;  and  stated  it  as  amounting 
to  about  twenty-five  per  cent  on  the  price  given  in  1823. 

The  probate  judge,  in  the  reasons  for  his  opinion,  says  that 
he  thinks  the  evidence  makes  out  the  value  of  the  land  at  the 
time  of  eviction,  as  exceeding  the  assets  of  which  the  curator 
had  the^zm,  when  the  heirs  presented  themselves ;  but  he  re- 
fused to  give  a  judgment  in  favor  of  McDonogh  for  more  than 
the  sum  admitted  to  be  to  the  credit  of  the  succession  of  Durn- 
ford,* as,  he  says,  the  excess  is  barred  by  prescription.  From 
this  judgment  McDonogh  has  appealed ;  and  the  heirs  have 
also  joined  in  it ;  he  praying,  that  the  amount  may  be  increased, 
and  he  declared  a  creditor  of  the  estate ;  and  the  heirs  asking 
that  his  demand  be  rejected,  or  that  the  sum  allowed  by  the  court  * 
below  be  reduced. 

*  9,809  96. 
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When  this  case  was  last  before  ns,  it  was  decided  that*  as  the 
contact  of  sale  hetween  Doraford  and  McDonogh  was  made 
und^r  the  old  Code,  the  law  in  force  in  1823  was  to  regulate  the 
claim  for  damages  consequent  on  the  eviction ;  and  further,  that 
prescription  did  not  operate  as  a  bar  to  the  claim. 

In  the  old  Code,  p.  354,  art.  54,  we  find  the  law  to  be,  that  the 
buyer,  if  evicted,  ''has  a  right  to  claim  against  the  seller :  1st, 
the  restitution  of  the  price ;  2d,  that  of  the  fruits  or  revenues, 
when  he  is  obliged  to  return  them  to  the  owner,  who  evicts  him ; 
3d,  all  the  costs  occasioned,  either  by  the  suit  in  warranty  against 
the  buyer,  or  by  that  brought  by  the  original  plaintiff:  4th,  in 
fine,  the  damages,  when  he  has  suffered  any,  besidest  the  price 
that  he  has  paid.'*  Article  57  says :  *\If,  at  the  time  of  eviction, 
the  thing  sold  has  risen  in  value,  even  without  the  buyer  having 
contributed  thereto,  the  seller  is  bound  to  pay  him  the  amount 
of  said  augmentation  of  value  above  the  price  of  the  sale.  Ar- 
ticle 1663  of  the  Code  Napoleon,  is  ahnost  in  the  same  terms. 
The  above  articles  of  the  old  Code  have  heretofore  been  brought 
up  for  the  consideration  of  this  court,  and  in  the  case  of  Fletch- 
ers* Heirs  v.  CaveHer^  4^.  (10  La.  117),  it  was  decided,  that  the 
obligations  of  the  warrantor  depend  on  the  law  in  force  at  the 
time  of  sale,  and  that,  according  to  the  above  articles,  the  seller  is 
bound,  on  the  eviction  of  his  vendee,  to  pay  the  augmented  value 
of  the  property,  above  the  price  of  the  sale ;  and  the  court  said, 
in  commenting  upon  the  argument  of  the  counsel  for  the  war* 
rantors,  ''  it  is,  therefore,  clear,  that  the  original  price  added  to 
the  rents  and  profits,  does  not  necessarily  constitute  the  measure 
by  which  the  lia4)ility  of  the  warrantor  is  to  be  tested."  Other 
things  must,  therefore,  be  taken  into  consideration. 

TouUier,  title  3,  Des  Contrats^  No.  285,  in  conunenting  on  the 
article  1633  of  the  Code  Napoleon,  says  it  seems  to  contain  an 
exception  to  the  general  principle  as  to  the  responsibility  for 
damages,  and  that  if  a  heritage^  or  piece  of  ground  is  sold  in  good 
faith,  which  since  the  sale  has  quadrupled  in  value  by  the  estab* 
lishment  of  a  new  city,  or  the  opening  of  a  canal,  or  any  other 
extraordinary  event,  the  seller  is  bound,  in  case  the  vendee  is 
evicted,  and,  notwithstanding  his  good  faith,  to  reimburse  what 
the  ground  may  be  worth,  over  and  above  the  price,  although 
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the  event  which  has  quadrupled  the  value,  was  not,  and  could 
not  be  foreseen.  See  also  16  Duranton,  p.  313,  No.  295.  27 
Dalioz,  part  1,  p.  93.  There  is,  in  fact,  not  much  difference  of 
opinion  as  to  what  the  law  is;  but  the  application  of  it  to  this 
case  is  the  question.  The  counsel  for  the  opponents  do  not  de- 
ny, if  there  has  been  an  actual  augmentation  in  the  value  of  the 
land  between  1823  and  1821,  that  they  are  bound  to  reimburse 
it ;  but  they  deny  that  there  has  been  an  increase  to  the  extent 
claimed.  Their  idea  seems  to  be,  that  some  regular  scale  of 
augmentation  should  have  been  adopted  and  proved  by  the  wit- 
nesses, and  that  their  opinions  of  what  was  the  value  of  the 
land  in  1881,  should  not  be  the  measure  of  damages.  They  say 
that  the  land  remained  in  the  same  state  at  each  period,  and  that 
there  was  Kttle  or  no  augmentation  in  value ;  and  that  if  the 
opinions  of  the  witnesses  introduced  by  McDonogh  should  pre- 
vail, it  would  enable  him  to  make  an  enormous  speculation. 
These  arguments  are  plausible,  but  they  do  not  strike  us  as 
being  exactly  correct.  The  law  is,  that  the  vendee,  when  evict- 
ed, is  entitled  to  recover  the  value  of  the  property  at 'the  time  of 
the  eviction,  and,  therefore,  the  expression  used,  that  if  "  the 
thing  sold  has  risen  in  value,  even  without  the  buyer  having  con- 
tributed thereto,  the  seller  is  bound  to  pay  him  the  amount  of 
said  augmentation."  It  is  clear  that  the  law'-maker  intended 
that  the  vendee,  when  evicted,  should  be  indemnified  fully,  and 
the  general  rule  as  to  damages  is  not  applicable,  that  is,  they 
are  not  to  be  measured  by  the  loss  the  party  has  actually  sus- 
tained, but  by  the  gain  of  which  he  has  been  deprived ;  there- 
fore McDonogh  is  entitled  to  the  value  of  the  land  in  1831,  and 
it  remains  to  be  ascertained  what  that  value  was.  The  counsel 
for  the  opponents  are  of  opinion,  that  in  weighing  the  testimony, 
the  price  given  in  1823  should  always  be  kept  in  view.  We  do 
not  think  so.  The  simple  question  is,  what  was  the  value  of 
the  land  in  July,  1831,  the  date  of  eviction  ?  and  to  fix  it,  we 
know  of  no  other  criterion  than  what  the  property  is  worth,  or 
would  sell  for,  in  the  opinion  of  witnesses  sworn  to  estimate  it. 
It  is  a  question  of  fact,  and,  like  other  questions,  must  be  settled 
by  considering  all  the  testimony  given; 
We  have  ahready  said  that  the  estimates  of  the  witnesses  are 
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widely  different ;  it  is,  therefore,  our  duty  to  examine  them  all, 
and  ascertain  the  true  state  of  the  case.  There  is  nothing  in 
the  record  to  induce  us  to  believe,  that  the  witnesses  are  not  all 
entitled  to  credit ;  we  have,  therefore,  considered  the  circum- 
stances under  which  they  have  testified,  and  their  opportunities 
of  knowing  the  land  at  the  period  in  question^  D6trehan,  Ben- 
nett, Bringier  and  Durnford,  estimate  the  land  at  a  high  rate. 
Hemecourt  does  not  value  it  so  highly.  His  own  land,  which 
adjoins  that  sold  to  McDonogh,  he  thinks  is  worth  $1,000  the 
front  OTpen^,  but  he  thinks  his  land  is  the  best;  other  witnesses 
think  it  is  not.  Boutt^  and  Yillars  do  not  fix  any  particular 
sum ;  but  the  former  thinks  it  is  a  fine  tract,  and  the  latter  is  of 
a  different  opinion.  Millaudon,  Commagdre  and  Dugu^,  each 
fix  upon  much  smaller  sums  than  the  others.  The  latter  val- 
ues it,  in  1831,  at  81,000  less  than  it  sold  for  in  1823 ;  and  says 
that,  in  1837,  it  was  not  worth  more  than  $6,000,  when  it  was 
actually  sold  for  $21,500.  After  a  full  consideration  of  all  the 
testimony,  we  are  of  opinion  that  the  land  was,  on  the  day  of 
eviction,  the  10th  of  July,  1831,  worth  about  the  sum  of  eighteen 
thousand  dollars ;  which  sum  McDonogh  is  entitled  to  have  a 
credit  for  at  the  above  date,  in  the  settlement  of  his  account  aa 
curator  of  Thomas  Durnford. 

The  Court  of  Probates  degreed  that  the  curator  should  have 
a  credit  on  his  account  for  the  sum  of  $9,809  26,  which  was  the 
balance  of  the  estate  remaining  in  his  hands  ;  although,  in  the 
reasons  given  by  the  judge  for  his  judgment,  he,  in  effect,  says 
the  evidence  showed  that  the  land  was  worth  a  great  deal  more : 
but  he  is  of  opinion,  that  so  much  of  the  claim  as  exceeds  the 
assets  in  the  hands  of  the  curator,  is  prescribed.  In  this  we 
think  the  judge  wrong.  The  claim  set  up  is  an  entire  one,  ari- 
sing from  the  same  cause ;  and  we  cannot  see  how  a  part  of  it 
is  prescribed,  and  a  part  not.  The  fact  of  the  succession  not 
being  sufiSicient  to  pay  all  the  demands  against  it,  cannot  give 
rise  to  prescription.  When  this  cause  was  before  us  in  June 
last,  we  said,  in  terms,  that  the  claim  set  up  was  not  prescribed ; 
and,  in  approving  that  part  of  the  reasons  or  arguments  of  the 
judge  to  prove  that  prescription  did  not  run  against  it  at  all,  it 
cannot  be  fairly  said,  that  his  arguments  to  prove  that  a  part 
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was  prescribed,  were  approved  also.  The  judgment  of  the  Pro- 
bate Court  rejecting  this  claim,  was  reversed  in  this  court  in 
all  its  parts,  and  the  case  remanded  to  enable  that  tribunal  to 
ascertain  the  amount  of  it,  and  to  strike  the  balance.  If  we 
had  been  of  opinion  that  the  claim  was  prescribed,  it  would 
have  been  inconsistent  with  the  plain  rules  of  common  sense  to 
have  sent  it  back  for  a  new  trial,  and  thus  impose  a  useless 
duty  on  the  Probate  Court.  The  former  judgment  of  this  court 
will  not  bear  any  such  interpretation  as  has  been  put  on  it ;  and, 
consequently,  the  probate  judge  erred  in  deciding,  that  so  much 
of  the  claim  set  up  by  the  curator  as-  exceeded  the  assets  in  his 
hands,  was  barred  by  prescription. 

For  the  purpose  of  finally  closing  the  account  of  McDonogh 
according  to  law,  it  will  be  necessary  to  remand  the  cause  again 
to  the  Probate  Court,  where  the  judge  can  enter  a  credit  for 
eighteen  thousand  dollars  on  the  account  of  the  curator,  on  the 
19th  of  July,  1831,  strike  the  balance,  and  give  a  judgment  ac- 
cording to  article  1007  of  the  Code  of  Practice. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Probate  Court  be  annulled  and  reversed,  and  the  case  remanded 
to  that  court,  with  directions  to  the  judge  thereof,  in  the  settle- 
ment of  the  account  of  John  McDonogh,  as  curator  of  the  es- 
tate of  Thomas  Durnford,  deceased,  to  give  said  McDonogh  a 
credit  on  said  account  for  the  sum  of  eighteen  thousand  dollars^ 
of  the  date  of  the  19th  of  July,  in  the  year  1831,  and  to  close 
the  account,  and  give  judgment  according  to  law ;  the  oppo- 
nents paying  all  the  costs  of  their  oppositions,  and  of  this  appeal ; 
the  other  costs  in  settling  the  succession  accounts,  to  be  paid 
out  of  the  funds  in  the  hands  of  the  curator. 

A.  Hennenf  for  the  appellant. 

Elmore  and  W.  W.  Kingj  for  the  heirs. 
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Saul  Allst  and  others,  v.  Gary  Robinson. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Wati»,  J« 

Elmore,  W.  W.  King  and  and  L.  Pierce^  for  the  plaintiffs. 

Randall,  for  the  appellant 

Mabtin,  J.  The  defendant,  sued  upon  an  account  annexed  to 
the  petition,  pleaded  the  general  issue,  and  prayed  for  a  trial  bj 
jury.  There  was  a  verdict  and  judgment  against  him,  and  he 
appealed,  without  any  attempt  to  have  the  verdict  set  aside. 

He  is  since  dead,  after  having  availisd  himself  of  the  laws  of 
bankruptcy,  under  the  acts  of  Assembly  of  this  State  and  those 
of  Congress.  The  curator  of  his  estate,  his  syndic,  and  assignee, 
were  made  parties  to  the  appeal,  neither  of  whom  has  filed  any 
point  from  which  we  may  discover  on  what  ground  he  had  built 
his  hope  of  our  interference  with  the  verdict  of  the  jury,  or  the 
judgment  thereon. 

We  have  examined  the  record,  and  have  been  unable  to  dis* 
cover  any  error  in  the  verdict. 

Jydgment  afirmed. 


Gbiffux  Ba&ker  and  another  v.  Alfred  Phillips. 

Thepnpeity  of  a  debtor  being  the  ftnmmmi  pledge  of  hie  cveditom,  every  aoC  done  by 
him  with  intent  to  depriTe  them  of  their  eventnal  righto  upon  it,>  iUeg«L  C.C. 
1963, 1964 

Where  one  purchases  property  from  an  absconding  debtor,  with  notice  that  Yum  object 
in  selling  it  was  to  deprive  his  creditors  of  their  reconrse  npon  it,  and  each  purchase 
operates  to  their  injury,  it  will  be  annulled.  C.  C.  1 973.  Bat  the  pvehaser,  though 
in  bad  faith,  wiU  be  entitled  to  *  leititiilaon  of  so  mnoh  of  the  oonsidenitiini  or  price 
paid  by  him,  as  he  shall  pro?e  to  have  enured  to  the  benefit  of  the  creditors,  by  add- 
ing to  the  amount  applicable  to  the  payment  of  their  debts.    C.  C.  1977. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

SiMOK,  J.  A  writ  of  attachment  having  been  sued  out  in  this 
case,  and  in  two  other  cases  against  the  property  of  one  Alfred 
Phillips,  the  same  was  levied  upon  a  certain  number  of  boxes  of 
merchandize  and  some  loose  dry  goods,  which  were  found  in  the 
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possession  of  one  Stewart  Haynes,  who  claimed  them  as  his  ; 
whereupon  the  officer  having  refused  to  seize  them  until  a  bond 
of  indemnity  was  given,  such  bond  was  furnished  by  the  plain- 
tifis,  and  the  sheriff  proceeded  to  attach  and  seize  the  goods 
and  boxes  in  the  manner  directed  in  the  writ,  and  they  were 
alterwards  delivered  to  J.  A.  Beard  &l  Co.,  by  consent  of  parties. 
William  H  aynes  intervened  in  the  suits,  alleging  that  the  pro- 
perty attached  was  his,  and  that  the  said  goods  and  merchan- 
dize were  his  property  before,  and  at  the  time  of  the  execution 
of  the  writs  of  attachment,  of  which  the  sheriff  was  then  in- 
formed, the  same  being  in  his  possession  at  the  time  of  the  seiz- 
ure; and  that,  although  so  informed,  he  did  seize  and  take  into  his 
possession  the  said  dry  goods  and  merchandize,  against  the  will 
of  the  intervener.    He  prayed  that  the  goods  be  decreed  to  be 
his  jMToperty,  and  for  general  relief*    This  was  generally  and 
jspecially  denied  by  the  plaintiffs,  who  further  alleged,  that  if  any 
sale  was  ever  made,  the  same  was  simulated,  and  intended  tor 
defraud  Phillips'  creditors. 

The  title  of  the  intervener  to  the  property  attached,  was  fully 
investigated  below,  and  judgment  having  been  rendered  in  fa- 
vor of  the  plaintiffs,  for  the  whole  amount  of  their  claim  against 
the  defendant,  William  Hajme's  intervention  was  dismissed,  and 
the  amount  of  the  judgment  ordered  ta  be  paid,  by  preference, 
out  of  the  proceeds  of  the  property  attached,  and  since  sold  by 
consent  of  parties.  From  this  judgment,  the  intervener  has 
appealed. 

The  record  discloses  the  following  facts:  It  appears  that 
Phillips,  who  was  a  shop-keeper  in  New  York,  some  time  in 
February,  1841,  absconded  from  his  residence,  and  came  with 
his  goods  to  New  Orleans,  on  board  of  the  ship  Huntsville,  un- 
der the  feigned  name  of  Allen  Prentiss.  The  bill  of  lading  was 
signed  for  eleven  boxes  of  merchandize  as  shipped  by  A.  Pren- 
tiss, to  be  delivered  to  him  or  to  his  assigns ;  and,  on  the  30th 
of  March,  an  attachment  having  been  sued  out  against  hiafi  by 
one  of  his  New  York  creditors,  the  same  was  levied  on  the 
goods  on  board  of  the  vessel.  On  the  dlst,  another  attachment 
was  instituted  against  said  Phillips,  which  was  also  levied  on 
the  same  goods  on  board  of  the  Huntsville,  when,  in  the  mean- 
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time,  Phillips,  who  was  in  search  of  legal  assistance,  applied  to 
Franklin  Haynes,  Esq.,  an  attorney  and  counsellor  at  law,  and 
stated  to  him  that  he  had  got  into  difficulty.  He  said  that  a 
creditor  to  the  amount  of  $600  had  seized  some  goods  he  had 
brought  out  by  the  ship  Huntsville,  with  the  intention  of  setting 
up  in  Texas,  but  that  he  should  sell  his  goods  and  go  up  the 
river.  P.  Haynes  told  him  to  bring  the  invoice,  and  that  he 
would  show  it  to  some  persons,  who,  perhaps,  would  purchase 
the  articles.  The  witness  (P.  Haynes)  mentioned  this  circum- 
stance to  his  brother  William,  and  told  him  he  had  better  exa- 
mine the  goods,  as  he  might  make  a  good  speculation,  if  they 
could  be  purchased  cheap  enough.  On  the  day  the  second  seiz- 
ure was  made,  Phillips  came  to  Hayne's  office,  and  informed 
him  of  his  finding  a  purchaser  for  the  goods,  who  objected  on 
account  of  their  being  in  the  sheriff's  hands.  He  said  that 
these  were  all  the  debts  he  owed.  P.  Haynes  asked  him  how 
much  he  would  take  for  the  goods  ?  He  said  83,000,  and  the  wit- 
ness offered  him  92,500  for  the  whole.  It  was  agreed,  a  day  or 
two  afterwards,  that  Mr.  Haynes  should  have  the  goods  for  the 
amount  offered  ($2,500),  and,  as  a  part  of  the  consideration, 
William  Haynes  was  to  be  the  security  of  Philipps  in  the  two 
suits,  for  about  91600,  or  81700.  Phillips  was  asked  if  he  owed 
anything  more,  and  he  caid  no.  Witness  (P.  Haynes)  then  drew 
up  the  act  of  sale,  which  is  dated  the  3 1st  March,  1841,  and  it 
was  signed  by  Phillips.  Witness'  brother  remarked  that  he  had 
not  the  money,  and  witness  offered  to  loan  it  to  him,  upon  which 
witness  drew  a  check  for  8800,  which  was  given  to  Phillips, 
and  he  retained  81600  of  the  amount.  Witness  also  made  Phil- 
lips write  an  assignment  on  the  bill  of  lading,  and  he  signed  it, 
but  the  name  inside  being  in  the  name  of  Prentiss,  witness  made 
him,  Phillips,  sign  the  assignment  in  the  same  name.  P.  Haynes 
further  states  that,  on  the  2d  of  April,  he  drew  out  the  check 
of  81600,  and  the  amount  was  handed  to  the  sheriff  to  make  the 
surety  of  William  Haynes  good,  whereupon  the  sheriff  released 
the  goods,  which  were  removed  by  order  of  W.  Haynes  to  the 
house  of  Stewart  Haynes,  to  assort  the  goods  and  prepare  them 
for  sale,  as  he  had  more  leisure.  On  the  5tb  of  April,  the  sheriff 
seized  the  greater  part  of  the  goods  on  the  writs  in  these  cases, 
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and  what  remained  were  furniture,  bedsteads,  &c.  worth  about 
•200. 

It  is  further  established  by  the  evidence,  that  William  Haynes 
resides  in  the  upper  part  of  the  city,  at  the  corner  of  Race  and 
Magazine  streets,  where  he  keeps  a  grocery  establishment; 
that  part  of  the  goods  attached  were  found  in  a  private  dwell- 
ing-house in  Amour  street,  in  the  Third  Municipality;  that 
Stewart  Haynes  was  there,  and  said  that  he  had  a  bill  of  sale 
of  the  goods ;  that  the  officer  would  not  seize  them  then,  until  a 
bond  of  indemnity  was  given,  but  he  obtained  the  bond,  and  re- 
turned, after  some  time,  on  the  same  day,  to  make  the  seizure. 
When  the  goods  were  seized,  they  seemed  to  be  the  same  as 
when  they  were  first  found.  After  having  been  put  into  a  cart, 
the  officer  asked  S.  Haynes  whether  they  were  all,  and  he  an- 
swered affirmatively,  and  distinctly  said  that  these  were  the 
goods  belonging  to  Prentiss  or  Phillips,  who  came  out  in  the 
ship  Huntsville. 

The  testimony  of  F.  Haynes,  who  was  the  only  witness  ex- 
amined for  the  intervener,  further  sliows,  that  William  Haynes 
has  satisfied  him  by  paying  him  in  money  and  in  notes ;  that  he 
paid  $2000  in  cash,  and  $500  in  his  notes ;  and  on  being  asked 
how  William  Haynes  acquired  the  money  to  refund  it  to  the 
witness,  the  latter  answered  that  his  brother  William  had 
means  within  himself,  that  he  is  a  very  penurious  man,  and 
saveaall  he  can  get.  The  witness  further  sta'ed  that  he  be- 
lieved Phillips  when  he  said  he  only  owed  $1,600 ;  that  he  did 
not  know  whether  Phillips,  had  money  with  him  or  not ;  that 
Phillips  said  he  had  property  enough  in  New  York  to  pay  the 
notes ;  that,  if  the  plaintiff*.  Hart,*"  had  been  nonsuited,  the 
$1,600  kept  back  would  have  been  given  to  Phillips ;  that  he, 
witness,  paid  Phillips  the  $800,  before  he,  witness,  came  to  see 
any  thing  about  the  attachment,  and  before  he  knew  an}rthing 
about  said  attachment ;  that  the  goods  were  examined  by  Stew- 
art Haynes,  before  they  were  purchased,  but  that  the  $800  was 

*  Hart  was  plaintiff  in  the  two  attachment  suits  fint  instituted  agrainst  PhiUips. 
These  attachments  were  levied  on  the  29th  and  Slst  March,  1841.  The  attachment 
in  this  suit,  and  in  the  two  succeeding  .cases,  was  levied  on  the  5th  of  April. 
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paid  before  witness  went  to  see  what  attachments  were  on  the 
goods ;  and  being  informed  that  the  attachment  was  for  $000,  he 
was  satisfied  with  paying  Phillips  tSOO,  and  keeping  the  tl^OOO. 

The  evidence  also  gives  a  full  statement  of  all  the  circum- 
stances which  preceded  and  followed  Phillips'  absconding  from 
New  York ;  of  his  conduct  on  board  of  the  ship ;  of  the  debts 
which  he  left  unpaid ;  and  of  the  value  of  his  stock  of  goods  in 
New  York  previous  to  his  departure,  judged  to  be  worth  about 
#6000.  On  referring  to  the  petitions  and  affidavits  upon  which 
the  two  first  attachments  were  obtained  and  sued  out,  we  find 
it  therein^stated,  under  oath,  that  the  defendant,  FhiUips^  has 
fraudtdendy  assumed  the  name  of  Allen  Prentiss  to  avoid  his  ere' 
ditors,  and  to  disguise  his  property  from  them;  that  he  ahsconded 
from  the  State  of  New  York^  is  now  on  his  way  to  Texas^  and  about 
toremave  his  property  therCy^. 

With  this  evidence  before  him,  the  judge  a  quo^  being  of  opin- 
ion, that  '4t  is  a  manifest  inference  from  the  facts  disclosed,  that 
both  W.  and  F.  Haynes  are  to  be  legally  charged  with  the  no- 
tice of  all  that  was  alleged  and  sworn  to  in  the  petitions  and 
affidavits  for  the  two  attachments,  to  wit :  that  Phillips  was  an 
absconding  debtor,  and  had  run  off  under  a  feigned  name  with  his 
property,  and  that  the  whole  circumstances  were  such  as  to  put 
the  most  unsuspicious  person  on  enquiry,"  came  to  the  conclu- 
sion that,  *'  Franklin  Haynes,  who  is  a  licensed  attorney  and 
counsellor,  and  his  brother,  the  intervener,  must  be  charged 
:with  full  notice  of  all  the  facts  alleged  and  sworn  to  in  said  pe- 
titions, and  and  affidavits ;  that  any  attempt  to  purchase  goods 
with  a  knowledge  of  such  facts  can  confer  no  legal  right  to 
tkem,  and  that  the  loss  of  the  money  so  advanced,  is  the  small* 
est  punishment  which  ought  to  be  infiieted  on  parties  who  aet 
in  this  manner/' 

It  is  a  principle  of  our  law,  that  the  property  of  a  debtor,  be- 
ing the  common  pledge  of  his  creditors,  every  act  done  by  saeh, 
debtor,  with  the  intent  of  depriving  his  creditors  of  the  eventoal 
right  they  have  upon  his  property,  is  illegal  (Civil  Code,  arts. 
1968, 1964) ;  and  that  any  contract  made  with  the  view  of  de- 
frauding creditors,  ought  to  be  anuUed,  if  it  prove  iigoriovs  to 
them,  unless  the  person  with  whom  the  debtor  contracted  was 
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in  good  faith.  Arts.  1973^  and  1794.  This  last  rule,  howeyer, 
is  subject  to  certain  limitations  which  the  law  has  provided  for, 
and  which  are  mentioned  in  the  following  articles  of  our  Code 
on  this  particular  subject. 

Now,  it  cannot  be  denied  in  this  case,  that  the  sale  made  by 
Phillips  to  William  Haynes,  was  by  him  intended  to  defraud  the 
plaintiffs  in  the  three  suits ;  that  the  property,  which  had  origi- 
nally been  attached  by  Phillips'  creditors  in  the  two  first  suit8» 
was  withdrawn  from  the  hands  of  the  sheriff,  for  the  purpose  of 
avoiding  the  seizures  which  he  expected  would  be  exercised 
against  him,  and  that,  in  the  words  of  the  law,  his  object  was  to 
deprive  his  creditors  of  the  eventual  right  which  they  had  upon 
the  property.  But  the  question  occurs:  Was  the  purchaser  in 
good  faith  ?  or,  in  other  words,  had  he  notice  of  such  circum- 
stances as  were  sufiicient  to  put  him  on  his  guard,  and  did  he 
buy  after  being  aware  of  the  position  in  which  his  vendor  stood 
towards  his  creditors  ?  This  question,  in  our  opinion,  was  cor- 
rectly answered  in  the  affirmative  by  the  judge  a  quo.  Indeed 
it  is  very  difficult  to  believe  that  F.  Haynes,  an  attorney  at  law, 
whose  advice  was  sought  by  Phillips  to  get  him  out  of  the  diffi- 
culty in  which  he  was  placed  under  the  two  attachments,  Phil- 
lips having  previously  employed  another  counsel  who  had  his 
office  with  Haynes,  was  ignorant  of  the  cause  which  had  brought 
the  client  to  him.  He  was  an  entire  stranger  to  the  counsel, 
who  had  never  seen  him  before  ;  and,  even  supposing  that  the 
bargain  was  made  before  said  counsel  had  an  opportunity  of 
seeing  the  papers  in  the  attachment  suits,  yet  it  is  established 
by  the  latter's  testimony  that,  on  the  Very  day  the  second  attach- 
ment was  levied,  on  the  31st  March,  which  circumstance  induc- 
ed Phillips  to  hasten  to  accept  the  offer  and  close  the  bargain,  the 
bill  of  lading,  taken  under  a  false  name^  was  assigned  by  him  to 
the  vendee,  and  that  the  assignment  was  signed  by  Phillips  utv- 
der  his  feigned  name.  Was  not  this  a  sufficient  circumstance  to 
put  him  on  his  guard  ?  In  the  words  of  the  judge  a  quo,  was  it 
not  such  as  to  put  the  most  unsuspicious  person  on  enquiry? 
What  was  Phillips'  object  in  using  a  false  name  ?  to  conceal 
himself  and  his  property  !  He  said,  it  is  true,  that  he  owed  no 
debt  but  the  two  on  which  the  attachment  was  issued ;  but  who 
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could  believe  him  ?  We  understand'how  this  business  was  car- 
ried on;  the  sum  of  9800' was  paid  before  the  counsel,  as  he 
states,  knew  anything  about  the  attachments ;  but  he  was  aware 
that  the  attachments  had  been  sued  out ;  that  the  goods  were  in 
the  sheriff's  hands,  and  could  not  be  taken  out  without  security. 
William  Haynes  attempted  to  become  surety  without  depositing 
the  money,  and  when  he  signed  the  bond  and  deposited  $1,600, 
his  brother  was  with  him,  and  filled  up  the  blanks.  Then,  at 
least,  he  must  have  had  communication  of  the  papers,  and  have 
become  acquainted  with  the  true  position  of  Phillips ;  and  why  did 
he  then  complete  the  bargain,  by  paying  the  81,600  ?  Why  did 
he  not  withdraw  from  it,  and  claim  back  the  #800  already  paid  7 
It  was  because  it  was  thought  that  the  bargain  was  an  advan* 
tageous  one,  and  that  the  profits  could  be  realized  before  any 
other  attachment  could  issue.  William  Haynes  resided  in  the 
upper  part  of  the  city,  and  the  goods  were  taken  to  Amour 
street,  in  the  Third  Municipality.  They  were  put  in  a  small 
dwelling-house,  and  not  in  a  store  or  warehouse,  and  Phillips 
disappeared  immediately  after  the  bargain  was  closed ! 
,  Without  its  being  necessary  to  review  a^ain  the  evidence,  we 
are  satisfied  under  it,  that  F.  Haynes  and  William  Haynes  were 
perfectly  aware  of  the  circumstances  which  compelled  Phillips 
to  part  with  his  goods  ;  that  the  purchase  was  made  under  very 
suspicious  circumstances,  from  a  man,  who,  with  his  feigned 
name,  was  unworthy  to  be  trusted  or  to  be  believed.  Nay,  the 
false  name  which  he  bore  in  the  bill  of  lading  was  enough  to 
raise  the  greatest  suspicion ;  and  it  seems  to  us  clear,  that  the 
attorney  at  law  who  suggested  the  purchase,  and  his  brother, 
who  bought  the  goods,  had  sufficient,  and  even  full  notice  that 
they  were  sold  in  fraud  of  the  rights  of  the  vendor's  creditors. 

The  judge  a  quo^  however,  went  too  far  in  inflicting  what  he 
calls  *' the  smallest  punishment."  Art.  1977  of  the  Civil  Code 
says,  that ''  if  the  party  tvith  whom  the  debtor  contracted^  be  in  fraud f 
as  well  as  tiie  debtor ^  he  shall  not  on  annulling  the  contract^  be 
entitled  to  a  restitution  of  the  price  or  consideration  he  may  haoe 
paid  J  except  for  so  much  as  he  shall  prove  has  inured  to  the  benefit  of 
the  creditors f  by  adding  to  the  amount  of  property  applicable  to  the 
payment  of  their  debts,""  Spc.    Here,  it  is  proved,  that  •!  ,600  went 
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to  the  payment  of  Phillips'  debts ;  and  that  sum  was  paid  tore- 
lease  the  two  first  attachments,  which,  if  not  released,  woald 
have  necessarily  occasioned  a  diminution  of  so  much  on  the 
property  subsequently  attached.  It  is  clear,  therefore,  that  this 
sum  inured  to  the  benefit  of  the  creditors,  by  being  added  to 
the  amount  of  the  property  applicable  to  the  payment  of  the 
debts  on  which  all  the  attachments  issued ;  and  under  the  above 
provision  of  the  law,  which  cannot  be  disregarded,  it  must  be 
reimbursed  to  the  purchaser,  who,  however,  must  also  suffer  a 
loss  of  the  9800  paid  to  the  debtor.  This  is  the  only  extent  of 
Ae  punishment  inflicted  by  law,  as  it  cannot  go  further  than 
the  sum  paid  to,  or  due  from  the  fraudulent  debtor  to,  or  by  the 
party  with  whom  he  contracted.  The  judgment  appealed  from 
must,  therefore,  be  amended,  so  as  to  allow  the  intervener  the 
reimbursement  of  the  sum  of  •1,600,  out  of  the  proceeds  of  the 
sale  of  the  property  attached, ;  and  this  is  the  only  relief  which 
the  appellant  is  legally  entitled  tp. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  of  the 
Commercial  Court,  so  far  as  it  annuls  the  sale  of  the  goods  at- 
tached from  Phillips  to  the  intervener,  by  dismissing  the  inter- 
vention on  its  merits,  be  affirmed ;  but  it  is  further  ordered  and 
decreed,  that  the  said  intervener  do  recover  the  sum  of  sixteen 
hundred  dollars,  to  be  paid  to  him  out  of  the  proceeds  of  the  sale 
of  the  goods  attached  in  the  three  suits ;  the  balance  of  said 
proceeds  to  be  divided  between  the  three  attaching  creditors,  ac- 
cording to  law,  and  that  the  appellees  pay  the  costs  of  this  ap- 
peal. 

(See  order  modifying  this  judgmentj  post  p.  200.) 

Lockett  and  MicoUf  for  the  plaintiffs. 

I.  Haynes^  for  the  appellant. 
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WiLUAM  B.  Skidmorb  t;.  Alfred  Phillipb. 

Appeal  by  the  intetvenor,  W.  Haynes,  from  a  jadgmeot  of 
the  Commercial  Court  of  New  Orleans,  TFottf,  J. 

SofoVy  J.    This  case  is  one  of  those  alluded  to  in  that  of 
Barker  and  onoAerr.PhiUqM^iwaideciiBdfWikd 
question  under  the  same  state  of  fSeuits,  and  must  have  the  same 
result 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Commercial  Court,  so  far  as  it  annuls  the  sale  of  the  goods  at- 
tached firom  Phillips  to  the  intervener,  by  dismissing  the  inter* 
vention  on  its  merits,  be  affirmed ;  but  it  is  further  ordered  and 
decreed,  that  said  intervener  and  appellant  do  recover  the  sum 
of  sixteen  hundred  dollars,  to  be  paid  to  him  out  of  the  proceeds 
of  the  sale  of  the  goods  attached  in  the  three  suits,  the  balance 
of  said  proceeds  to  be  divided  between  the  three  attaching  ere- 
ditors  according  to  law ;  and  that  the  plaintiff  and  appellee  pay 
the  costs  of  this  appeal. 

{See  order  modifying  this  judgment^  infra  p.  200.) 

Lockett  and  ilftocm,  for  the  plaintiff. 

jP.  Haynesj  for  the  appellant. 


Richard  H.  Manning  v.  Alfred  Phillips. 

Appeal  by  the  intervener,  W.  Haynes,  from  a  judgment  of  the 
Commercial  Court  of  New  Orleans,  Watts^  J. 

Simon,  J.  This^is  the  third  attachment  case  brot^t  under 
our  consideration,  under  the  facts  disclosed  in  the  case  of  Barker 
and  another  v.  PhiUips,  just  decided,  and  it  must  be  disposed 
of  in  the  same  manner. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Commercial  Court,  so  far  as  it  annuls  the  sale  of  the  goods  at- 
tached from  Phillips  to  the  intervener,  by  dismissing  the  inter- 
vention on  its  merits,  be  ajBlrmed ;  but  it  is  further  ordered  and 
decreed,  that  the  said  intervener  and  appellant  do  recover  the 
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sum  of  sixteen  hundred  dollars,  to  be  paid  to  him  out  of  the  pro- 
ceeds of  the  sale  of  the  goods  attached,  in  the  three  suits,  the  ba- 
lance of  said  proceeds  to  be  divided  between  the  three  attaching 
creditors  according  to  law ;  and  that  the  plaintiff  and  appellee 
pay  the  costs  of  this  appeal. 

{See  order  modifying  this  judgment^  infra  p.  200.) 

Lockett  and  Micou,  for  the  plaintiff. 

F.  Haynesy  for  the  appellant 


GuFFiN  Barkbr  and  another  v.  Alfred  Phillips. 
William  B.  Skidmore  v.  The  Same. 
Richard  H.  Manning  v.  The  Same. 

On  an  applicatian  by  Lockett  and  JIftcoti,  for  the  i^aintiffs  in 
lliese  cases,  for  a  re-hearing. 

SmoN,  J.  This  application  is  for  the  purpose  of  obtaining  a 
modification  of  our  judgment,  in  such  manner  as  to  give  to  the 
plaintiffs  an  opportunity  of  showing  that  the  intervenor,  in 
whose  favor  we  decreed  the  reimbursement  of  the  sum  of  f  1,600 
to  be  paid  to  him  out  of  the  proceeds  of  the  sale  of  the  goods' 
attached  in  the  three  suits,  has  not  delivered  to  the  sheriff  all 
the  goods  subject  to  the  attachments,  and  by  him,  said  inter- 
vener, purchased  of  the  defendant ;  that  a  large  portion  of  the  , 
said  goods  remained  in  his  possession,  and  have  been  by  him 
disposed  of;  and  that,  on  a  fair  settlement  and  liquidation  of  the 
value  of  the  goods  kept  by  the  intervener,  it  will  be  found  that 
he  has  been  fully  reimbursed  the  amimnt  to  which  he  is  entitled 
under  our  judgment. 

We  were  under  the  impression,  from  the  testimony  of  one  of 
the  witnesses,  that  the  goods  attached  were  aU  the  goods  sold  by 
the  defendant  to  the  intervenor,  as  the  witness  testified,  that 
when  the  attachment  was  levied,  Stewart  Haynes  said  that  the 
goods  seized  were  '^the  goods  belonging  to  Prentiss  or  Phillips, 
that  came  out  in  the  ship  Huntsville  ;"  but  on  a  re-examination 
of  the  record,  we  have  been  able  to  ascertain  that  all  the  goods 
purchased  were  not  delivered  to  the  sheriff,  the  intervenor  hav- 
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ing  bought  eleven  packages  of  goods  from  Phillips,  according  to 
the  bill  of  lading,  and  the  attachments  having  been  levied  upon 
four  boxes  and  some  loose  dry  goods.  Indeed,  the  evidence,  so 
far  as  it  goes,  authorizes  us  to  believe  that  the  intervenor  kept 
a  large  portion  of  the  goods  purchased  in  his  possession.  Stew- 
art Haynes  admitted  that  he  had  received  eight  packages.  The 
witness.  Powers,  says,  that  "  seven  boxes  were  delivered  to  S. 
Haynes ;  there  was  some  furniture  lefW  worth  about  #200 ;  and 
it  seems  to  us  just  that  the  intervenor  should  account  for  the 
value  of  the  goods  which  he  kept,  as  so  much  by  him  received 
on  account  of  the  reimbursement  allowed  him  in  our  judg- 
ment ;  the  balance,  if  any  remain  due,  to  be  paid  out  of  the 
proceeds  of  the  sale  of  the  goods  attached. 

The  subsequent  proceedings  had  in  the  court 'below  for  the 
sale  of  the  property,  are  not  before  us ;  the  evidence  in  the  rec- 
ord as  to  the  value  of  the  goods  kept  by  the  intervenor  and  their 
quantity,  is  insufficient;  and  we  think  justice  requires  that 
these  cases  should  be  remanded  for  further  proceedings  for  the 
purpose  only  of  ascertaining  the  quantity  and  value  of  the  goods 
left  in  the  intervener's  possession  and  from  which  he  has  bene- 
fited, and  liquidating  the  amount  which,  we  think,  should  be  first 
applied  to  the  satisfaction  of  his  claim,  before  his  being  allowed 
to  receive  any  part  of  the  funds  proceeding  from  the  sale  of  the 
goods  attached. 

It  is,  therefore,  ordered  and  decreed,  that  our  judgment,  so  far 
as  it  goes,  remain  undisturbed ;  and  that  these  three  cases  be 
remanded  to  the  court  below  for  further  proceedings,  for  the 
purposes  set  forth  in  the  present  opinion,  according  to  law,  and 
the  principles  above  recognized. 
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Dakiel  S.  Clark  v,  Eleazer  D.  Hartwell. 

Wheie  a  party  notified  by  his  adrenary  to  attend  at  a  certain  hoor  at  a  eommisaoii- 
er^fl  officei  for  the  purpose  of  taking  tlie  deposition  of  a  witness,  attends  at  the  i^ 
pointed  hour,  waits  for  half  an  hour  without  the  commissioner's  appearing,  and 
leaves,  and,  after  his  departure,  the  commissionor  arriyes,  and  proceeds  to  take  the 
deposition,  it  will  be  inadmissible  on  the  trial. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Durcmtf  for  the  plaintiff. 

W.  S.  UpUniy  for  the  appellant. 

Mabtini  J.  The  plaintiff  claimed  the  price  which  the  defend- 
ant had  agreed  to  pay  for  the  construction  of  a  tomb.  The  de- 
mand was  resisted  on  an  allegation  that  the  work  had  been 
inartifieially  and  unskilfully  executed ;  and  the  defendant  is 
appellant  from  a  judgment  thereon. 

Our  attention  is  arrested  by  a  bill  of  exceptions  to  the  opinion 
of  the  judge  sustaining  the  opposition  of  the  plaintiff  to  the 
reading  of  a  deposition,  on  the  ground  that  it  was  taken  in  his 
counsel's  absence.  It  appears  to  us,  that  the  court  did  not  err. 
The  plaintiff  had  been  notified  to  attend  at  half-past  nine  o'clock, 
when  his  counsel  came  and  staid  half  an  hour^  and  left  the  com- 
missioner's office,  said  commissioner  not  being  present,  the 
deposition  being  in  fact  taken  after  half-past  nine  o'clock.  On 
the  merits,  the  defendant  did  not  make  out  his  allegations,  ex- 
cept as  to  unimportant  parts  of  the  Work,  and  in  a  very  trifling 
degree,  on  which  the  judge  made  an  allowance  of  twenty  dol- 
lars. A  close  examination  of  the  record  has  not  produced  any 
conviction  that  we  ought  to  interfere  with  the  judgment. 

Judgment  affirmed^ 


John  THORNHUiL  v.  Richard  Christmas. 

A  creditor  of  a  residaary  legatee,  or  devisee,  of  one  whose  succession  is  being  admi- 
nistored  in  another  State,  cannot  attach  specific  property  of  the  succession,  while 
still  in  possession  and  under  the  control  of  the  executor,  and  the  estate  not  yet  ftiUy 
adminislered.  The  property  must  be  considered  as  the  ezecntoz'sy  for  the  purposes 
of  his  trust 

Vol.  Xi.  26 
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Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 
The  plaintiff  having  obtained  a  judgment  against  the  defendant, 
appealed  from  a  judgment  in  favor  of  M.  Caruthers&  Co.,  whose 
answers,  denying  that  they  had  any  property  in  their  possession 
.belonging  to  the  defendant,  or  owed  him  anything,  were  tra- 
versed. 

Kane^  for  the  appellant. 

E.  C.  Mix  and  T.  /.  Cooky,  for  the  garnishees. 

BuLLARD,  J.  This  action  was  commenced  by  an  attachment, 
and  M.  Caruthers  &l  Co.  were  made  garnishees,  and,  in  reply 
to  interrogatories  propounded  by  the  plaintiff,  answered,  that 
they  owed  the  defendant  nothing,  and  had  no  property  belong- 
ing to  him  in  their  possession*  or  under  their  control.  The  plain- 
tiff traversed  these  answers  by  a  supplemental  petition,  and 
further  interrogatories  were  propounded  to  Young,  a  member 
ber  of  the  firm  of  M.  Caruthers  &  Co.  The  controversy  relates 
to  the  ownership  of  forty-eight  bales  of  cotton,  shipped  by  Tho- 
mas H.  Christmas,  as  executor  of  the  last  will  of  D.  L.  Horn, 
late  of  the  State  of  Mississippi,  deceased,  which,  it  is  admitted, 
was  the  produce  of  the  estate.  The  plaintiff  alleges  that  his 
debtor,  Richard  Christmas,  the  defendant,  having  married  a 
relative  of  Horn,  who  died  leaving  a  child,  he  became  tenant, 
by  the  curtesy  of  England,  and  entitled  to  the  revenues  of  the 
estate  devised  to  her.  It  is  asserted,  on  the  other  hand,  that 
Horn  devised  to  Mary  E.  Christmas  and  William  Hardeman 
Christmas,  certain  portions  of  his  estate,  after  payment  of  his 
debts.  That  Richard  and  Mary  E.  Christmas  had  two  children 
born  of  their  marriage,  to  wit,  William  H.,  and  Henry  Hill 
Christmas.  That  Mary  E.  Christmas  and  William  H.,  died  after 
the  devise.  That  the  estate  of  Horn  is  still  under  administra- 
tion, and  is  largely  indebted,  both  by  mortgage  and  otherwise. 
That  there  is  still  living  a  child  of  Mary  E.  Christmas,  to  wit, 
HeAry  H.,  who  is  the  sole  heir  of  his  deceased  mother  and  bro- 
ther. That  the  cotton  marked  D.  L.  H.  was  consigned  to  the 
garnishees  by  the  executor,  and  will  belong  to  Henry  Hill  Christ- 
mas, as  soon  as  Horn's  estate  shall  have  been  fully  adminis- 
tered. 

A  copy  of  Horn's  will  is  in  the  record.    It  shows  that,  after 
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some  particular  legacies,  he  says :  "  The  residue  of  my  whole 
estate,  after  it  shall  have  been  wound  up  by  my  executors,  I 
hereby  give  and  bequeath  to  my  affectionate  friends,  Mary  E. 
Christmas  and  her  son  William  Hardeman  Christmas,  to  be 
equally  divided  between  them,  share  and  share  alike."  He  ap- 
points Thomas  H.  Christmas  his  executor.  This  will  appearsr 
to  have  been  duly  admitted  to  probate.  It  authorizes  the  exe- 
cutor to  do  every  thing  necessary  for  the  settling  up  of  the  es- 
tate :  "  To  sell  at  private  sale,  and  give  a  fee  simple,  to  lease 
out  and  dispose  of,  in  any  manner,  which,  in  his  discretion,  may 
seem  best  for  the  benefit  of  my  devisees,  both  real  and  personal 
property." 

Such  being  the  admitted  facts,  we  are  clearly  of  opinion,  that 
even  if  the  defendant  were  himself  the  residuary  legatee,  or  de- 
visee, instead  of  being  the  father  of  one  of  them  and  the  husband 
of  the  other,  and  thus  entitled,  as  he  asserts,  to  the  estate  as  te- 
nant by  the  curtesy,  yet  his  creditors  would  not  be  authorized 
to  levy  upon  specific  property  belonging  to  the  estate,  while  it  is 
still  in  possession  and  under  the  control  of  the  executor,  and 
the  estate  not  yet  fully  administered.  The  cotton  shipped  by 
the  executor  must  be  considered  as  his,  for  the  purpose  of  pay- 
ing debts,  and  is  not  subject  to  attachment  for  the  debts  of  the 

defendant 

Judgment  affii^med. 


William  Lindlet  and  another  v.  Samuel  J.  Haoens. 
The  Same  v.  Cyrus  Green. 

Notice  of  the  time  and  place  of  taking  the  deposition  of  a  witneai  about  leaving  the 
State,  left  at  the  office  of  the  attorney  of  record,  during  the  absence  of  the  latter 
from  State,  with  a  white  peiBon  over  fourteen  yean  of  age,  is  sufficient 

A  non-resident  debtor  arrested  under  the  2d  section  of  the  act  of  28th  March,  1840, 
having  been  released  on  executing  a  bond,  in  pursuance  of  the  first  section  of  the 
amendatory  act  of  the  same  date,  with  surety,  the  condition  of  which  was  that  he 
should  not  depart  from  the  State  within  three  months  without  leave  of  the  court,  on 
a  rule  against  the  bail  to  show  cause  why  he  should  not  be  condemned  to  pay  the 
the  amount  of  the  judgment,  it  was  proved  that  the  debtor  had  left  the  State  within 
the  three  months,  and  that  a  fi,  fa,  against  him  had  been  returned  nulla  hwM^  bat 
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that  he  was  present  in  court  on  the  trial  of  the  caee,  and  oflbred  to  surrender  him- 
self in  discharge  of  his  bail,  Held,  that  the  offer  to  surrender  cannot  i|Yail  the  surety 
as,  since  the  acts  of  1840,  no  officer  had  authority  to  take  the  principal  into  custody 
on  such  surrender  ;  and  that  the  departure  of  the  latter  from  the  State,  within  the 
three  months,  and  the  retum  of  a^/o.  against  hin^  onsatiffiedt  fixed  the  liabiltty 
of  the  surety. 

Appeals,  from  the  District  Court  of  the  First  District,  Buchan^ 

(XUf  J. 

/.  C.  Clarke  and  Preston,  for  the  plaintiffs. 

Boselitis  and  R.  H.  Chinn,  for  the  appellants. 

BuLLARD,*J,  These  two  cases  have  been  submitted  together, 
and  as  one  is  supposed  to  depend  in  some  measure  on  the 
other,  it  isf  agreed  they  shall  be  decided  at  the  same  time. 

The  first  is  an  action  against  Hagens,  to  recover  back  from 
him  a  part  of  an  advance  made  by  the  plaintiffs  upon  a  lot  of 
bacon  shipped  to  New  York,  on  the  allegation  that  it  sold  for  a 
considerable  amount  less  than  the  sum  of  92,400,  which  had  been 
advanced.  In  this  action.  Green,  who  is  appellant  in  the  other 
case,  was  the  defendant's  surety  on  the  bail  bond,  taken  in  purr 
suance  of  the  act  of  1840  (See  B.  &  C.'s  Digest,  475.  No.  16,  sec. 
1),  and  judgment  having  been  recovered  of  the  principal,  and  no 
property  found,  a  rule  was  taken  on  the  surety,  and  on  proof 
that  the  principal  had  left  the  State  within  three  months,  and 
thus  broken  the  condition  of  the  bond,  judgment  was  rendered 
against  the  surety,  and  he  appealed,* 

Our  first  enquiry,  therefore,  is,  whether  there  be  any  error  in 
the  judgment  against  Hagens. 

Among  the  points  filed  by  the  counsel  for  the  appellants  is 
one,  that  testimony  was  erroneously  admitted;  and  thus, 
our  attention  is  directed  to  two  bills  of  exceptions  in  the  record ; 
the  first  to  the  admission  of  the  testimony  of  Lindley,  a  going 
witness,  taken  before  a  city  judge,  objected  to  on  the  ground 
that  it  was  taken  without  notice  to  the  party.  The  record 
shows  that  notice  of  the  time  and  place  of  taking  the  deposi- 
tion was  given,  by  leaving  a  written  notice  at  the  office  of  the 
attorney  of  record  of  the  defendant,  in  the  hands  of  a  young 

*  Hagens  appealed  iVom  the  judgment  against  him. 
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man  over  foarteen  years  of  age,  in  the  absence  of  Mr.  Chinn.* 
This  notice  appears  to  us  sufficient,  and  tbe  court  did  not  err  in 
admitting  the  deposition. 

The  second  bill  shows,  that  a  similar  objection  was  made  to 
die  deposition  of  Gribble,  taken  before  another  city  judge.  The 
notice  given  by  him,  was  served  both  at  the  dwelling-house  and 
at  the  office  of  the  counsel.  The  letters  annexed  to  the  deposi- 
tion, from  the  consignees  of  the  bacon  in  New  York  to  the 
plaintiffs,  were,  perhaps,  not  legal  evidence  against  the  defend- 
ant, Hagens,  and  were  offered  only  to  rebut,  after  the  defendant 
had  closed  his  evidence ;  but  if  these  letters  were  rejected  alto^ 
gether,  it  would  not  vary  the  result 

Upon  the  merits  it  is  satisfactorily  shown  that  the  plaintiffs, 
who  were  the  shippers  of  the  bacon  for  the  account  of  the  de- 
fendant, and  who  had  made  the  advance,  paid  their  correspond- 
ents in  New  York,  who  it  appears  rendered  an  account  of  sales 
to  the  defendant  himself,  the  difference  between  what  the  sales 
produced  and  the  amount  advanced  by  them  on  a  bill  drawn 
ppon  the  consignment  We  see  nothing  unfair  in  the  transac- 
tion. It  was  the  misfortune  of  the  owner,  who  ordered  the  ship- 
ment, that  the  article  had  fallen  in  price,  and  was  somewhat 
detericMUted  in  quality.  The  judgment  must,  therefore,  be  af- 
finned. 

And  this  brings  us  to  the  second  case,  which  is  a  rule  upon 
thebaiL 

The  order  of  arrest  was  obtained  on  an  affidavit,  as  required 
by  the  act  of  1840  (sec.  2,  B.  &  C.'s  Digest,  p.  472),  and  the  con- 
dition of  the  bond  subscribed  by  Green  was,  that  the  defendant 
should  not  depart  frcmi  the  State  within  three  months,  without 
the  leave  of  the  court.  The  rule  on  the  surety  to  show  cause 
why  he  should  not  be  oondenmed  to  pay  the  amount  of  the  judg- 
ment against  Hagens,  is  founded  on  the  allegation  that  a  writ 
of  fieri  facias  had  been  returned  nulla  hona^  and  that  the  condi- 
tion of  the  bond  had  be^n  broken  by  the  departure  of  Hagens 
from  the  State,  within  three  months  from  its  date.  Green,  the 
^  — 

*  B.  H.  ChiDii,Eiq.,  the  coimtel,  was  abB«nt  from  the  State,  and  tbe  noUoe  waa  left 
With  Mr.  H.C.  Chinn. 
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defendant  in  the  role,  filed  a  written  answer,  in  which  he  ad- 
mits the  execution  of  the  bond,  but  avers  that  Hagens,  the  prin- 
cipal, was  present  in  open  court  upon  the  trial  of  the  suit,  and 
then  and  there  surrendered  himself  in  discharge  of  his  bail,  and  of 
the  obligation  of  the  respondent ;  and  that  he  has  since  remained 
within  the  jurisdiction  of  the  court ;  and  he  further  says,  that  if 
Hagens  has  been  at  any  time  temporarily  absent  from  the  State, 
no  damage  or  iivjury  has  thereby  accrued  to  the  plaintiffs,  and 
that  the  bond  contains  stipulations  not  authofrized  by  law. 

It  is  obvious  that  the  plea,  that  Hagens  had  surrendered  his 
person  in  discharge  of  his  bail,  cannot  avail  the  surety,  because, 
since  the  promulgation  of  the  act  to  abolish  imprisonment  for 
debt,  no  officer  had  any  authority  to  take  him  in  custody  on 
such  surrender.  The  only  remaining  question  on  the  merits  is, 
whether  the  departure  of  the  defendant  from  the  State  within 
three  months,  in  violation  of  the  condition  of  the  bond,  fixed  the 
the  liability  of  the  bail. 

It  is  admitted  by  the  defendant's  counsel,  that  Hagens  left  the 
State,  but  returned  after  the  three  months  had  expired ;  and  it  is 
shown  that  he  afterwards  lived  in  Louisiana.  The  counsel  urge 
that  as  the  law  stood  previously,  the  condition  of  the  bail  bond  was 
that  the  defendant  should  not  depart  the  State  without  the  leave 
of  the  court,  and  yet  it  had  been  ruled  that  such  departure  did 
not  render  the  surety  liable,  but  that  he  might  discharge  him- 
self at  any  time  before  judgment  against  the  bail,  and  was  re- 
leased by  the  death  of  the  principal.  This  is  true,  but  under 
that  system  the  condition  of  the  bond  was  essentially  modified  by 
articles  230  and  281  of  the  Code  of  Practice,  which  authorised 
the  bail  to  discharge  himself,  by  surrendering  his  principal  to  the 
sheriff  at  any  time  before  his  liability  should  be  fixed  by  a 
judgment  against  himself;  and  for  that  purpose  article  233 
authorised  him  to  take  out  a  bail-piece,  if  the  principal  would 
not  voluntarily  surrender  himself.  The  opinion  of  the  court  un- 
der that  state  of  the  law,  was  formed  by  taking  all  these  provi- 
sions together.  But  at  present  there  can  be  no  surrender,  and 
no  bail-piece  can  be  issued,  in  as  much  as  the  capias  ad  satisfaci- 
endum has  been  abolished.  The  condition  of  tbe  bond  as  pre- 
sented by  the  statute  is  simply,  that  the  defendant  shall  not 
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leave  the  State  without  the  leave  of  the  court,  and  is  not,  in  our 
opinion,  controlled  by  any  other  provisions.  ''  CessaiUe  rcUione 
cessat  et ipsa  lex" 

But  it  is  further  contended,  with  great  plausibility,  that  ac- 
cording to  this  construction,  the  surety  of  a  fraudulent  debtor, 
arrested  under  the  10th  section  of  the  act  of  1840,  whose  fraud 
is  proved,  is  only  liable  for  the  debt  in  case  the  debtor  shall  have 
departed  from  the  State ;  and  that  it  can  hardly  be  supposed  the 
legislature  intended  to  place  the  bail  of  the  unfortunate,  on  the 
same  footing  as  to  the  condition  of  his  liability,  with  that  of 
fraudulent  debtor,  and  that  no  injury  accrues  to  the  creditor  by 
the  temporary  departure  of  the  debtor,  provided  he  returns  so 
.  that  the  creditor  can  proceed  against  him  for  a  forced  surrender. 
This  argument  would  have  greater  force  if  the  principal  debtor 
.  was  a  citizen  of  the  State,  against  whom  proceedings  might  be 
taken  for  a  forced  surrender.  It  is  only  residents  within  the 
State,  who,  under  the  4th  section  of  the  act,  could  be  compelled 
to  make  a  surrender.  With  respect  to  a  non-resident,  as  the  de. 
fendant  Hagens  was,  such  a  bond  would  be  quite  nugatory,  if  it 
were  not  held  to  be  absolutely  forfeited  by  the  departure  .of  the 
principal,  at  least  after  a  return  of  nulla  bona  on  execution 
against  the  principal.  When  the  law  has  not  distinguished,  we 
cannot.  The  bail  of  the  fraudulent  debtor  is,  perhaps,  abso- 
lutely liable,  without  regard  to  the  ability  of  the  principal  to 
pay  the  judgment  against  him. 

It  is,  therefore,  ordered  and  decreed,  that  both  judgments  be 
severally  affirmed  with  costs. 


William  Lindlet  and  another  v.   Samuel  J.  Hagens — Appuca- 

TION   FOK   A  Re-HSARING. 

R.  H.  Chinn^  prayed  for  a  re-hearing  in  this  case. 

Bollard,  J.  A  re-hearing  was  allowed  in  this  case,  upon  the 
suggestion  of  the  counsel  for  the  appellant,  that  he  had  not  ex« 
pected  that  the  two  c€ises  would  be  decided  at  the  same  time  ; 
that  he  had  consequently  not  done  entire  justice  to  his  client  in 
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the  argument  of  the  case ;  and  that  the  court  may  have  over- 
looked impoi1;ant  matters  of  fact.  We  have,  therefore,  again 
attentively  considered  the  evidence  upon  which  the  court  be- 
low proceeded  in  giving  judgment  fol*  the  plaintiffs. 

The  bacon  was  shipped  by  the  plaintifis  as  the  agents  of  Ha^ 
gens,  and  an  advance  obtained  by  means  of  their  bill  Upon  the 
consignees,  who  were  directed  to  render  their  account  of  sales 
directly  to  the  owner.  That  was  accordingly  done.  But  as  the 
plaintiffs  had  drawn  for  the  advance,  the  consignees  drew  on 
them  for  the  deficiency,  and  the  bill  was  paid;  and  the  object  of 
this  action  is  to  recover  it  back* 

It  is  contended,  that  if  Hagens*  instructions  had  been  obeyed, 
and  immediate  sales  made,  the  loss  would  not  have  occurred^ 
Upon  this  point  it  is  shown  that  his  orders  were  obeyed  as  far  as 
they  could  be,  considering  the  state  of  the  market  and  the  coii'> 
dition  of  the  bacon.    This  is  positively  sworn  to. 

When  the  account  was  shown  to  Hagens,  it  i^pears^  aceord«» 
ing  to  the  testimony  of  one  of  the  witnesses,  that  he  said  he 
would  pay  it  if  he  had  the  money.  He  at  the  same  time  made 
some  objections  to  the  charges  made  by  the  house  in  New  YcA^ 
for  wheeling,  re- wheeling,  scraping  and  smoking  the  bacon,  and 
about  a  hogshead  sold  to  a  Frenchman  who  failed  and  paid  only 
five  dollars.  All  his  objections  were  confined,  says  the  witness^ 
to  the  charges  of  the  New  York  house ;  but  he  admitted  that  he 
had  received  from  that  house  an  account  of  sales. 

With  the  evidence  before  us  in  the  record,  even  if  iMs  action 
were  between  the  New  York  house  and  Hagenii,  to  recover  the 
difference  between  the  advance  and  the  proceeds  of  the  bacon, 
we  should  not  think  ourselves  authorised  to  reverse  a  judgment 
against  the  defendant,  as  clearly  unsupported  by  evidence ;  still 
less  do  we,  when  his  agents  here  seek  the  reimbursement  of  a 
sum  paid  for  him,  when  he  made  no  objections  on  receiving  ad 
account  of  sales,  and  which  he  said  he  would  pay  if  he  had  the 
money,  notwithstanding  some  trivial  objections  to  some  of  the 
charges,  especially  as  he  has  his  redress  against  the  consignees 
in  New  York,  if  they  have  sacrificed  his  interests  by  violating 
his  instructions. 

Let  our  first  judgment  remain  undisturbed. 
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The  Union  Bank  of  Louisiana  v.  Mandgville  Marigny  and  an- 
other, Dative  Testamentary  Executors  of  Peter  L.  Sloaoe, 
deceased. 

Under  the  24th  section  of  the  act  of  3d  April,  1833,  incorporating  the  Union  Bank  of 
LoQiBtana,  the  right  of  the  bank  to  seize  and  sell  property  mortgaged  to  it  for  stock 
or  loans,  is  not  impaired  by  the  death  of  the  mortgagor ;  and  the  bank  may  pro- 
ceed to  enforce  the  sale  of  the  property  via  exeeutivut  where  it  has  a  title  importing 
a  confeanon  of  jodgmeot,  or,  via  ordinaria,  by  obtaining  a  judgment  against  the 
representatives  of  the  mortgagor  (C.P.  61,  63,  64),  when  it  has  no  such  title  ;  and 
these  proceedings,  to  avoid  the  delays  and  formalities  from  which  it  was  the  in- 
tention of  the  legislature  to  relievo  the  bank,  must  necessarily  be  before  the  ordinary 
tribunals,  as  a  Court  of  Probates  can  issue  no  seizure  and  safe,  nor  fi.  fa.,  and  can 
only  Older  the  sale  of  the  property  and  payment  of  the  debt  in  due  course  of  admin- 
istraUon.    C.  P.  986,  987,  990,  991,  993. 

The  words  "  according  to  law,  "  in  the  24th  section,  refer  to  the  seizure  and  sale  au- 
thorized by  that  section,  and  mean  that  all  the  requirements  of  the  law  as  to  notice, 
appraisement,  advertisement,  &c.,  must  be  complied  with — not  that  payment  must 
be  sought  in  the  Probate  Court,  concurrently  with  the  other  creditors  of  the  deceased. 

If  the  proceeds  of  the  sale  of  the  mortgaged  property  shouUl  not  pay  the  whole  claim, 
the  bank  must  go  into  the  Court  of  Probates  for  the  balance,  and,  if  the  claim  should 
not  be  admitted,  sue  the  representatives  of  the  deceased  in  that  court ;  and  this, 
whether  the  original  proceedings  were  via  executiva,  or  via  ordinaria. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan* 
on,  J. 

Denisj  for  the  plaintiffs. 

G.  Stratjcbridgej  for  the  appellants. 

MoRPHY,  J.  The  New  Orleans  Gas  Light  and  Banking  Com- 
pany, alleging  themselves  to  be  aggrieved  by  a  judgment  render- 
ed in  this  case,  took  a  rule  on  the  plaintiffs  and  defendants,  to 
show  cause  why  they  should  not  be  allowed  to  appeal  there- 
from. On  their  showing  that  they  held  a  note  of  the  deceased 
for  81,926  30,  bearing  mortgage  on  certain  lots  of  ground  that 
had  been  sold  under  said  judgment,  the  appeal  was  granted. 
The  record  shows  that,  in  April,  1840,  P.  L.  SSloane  became  a 
stockholder  of  the  Union  Bank,  by  the  purchase  of  one  hundred 
and  fifty  shares  of  its  capital  stock,  together  with  the  above 
mentioned  lots  on  which  the  stock  rested,  and  which  were  mort- 
gaged to  secure  it;  that  having  assumed  the  obligations  of  the 
original  stockholder,  he  furnished  his  own  stock  note  for  94,875» 
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payable  on  the  1st  of  March,  1841 ;  and  that  on  his  failure  to 
pay  the  instalments  which  have  since  become  dnCt  the  present 
suit  was  brought  by  the  bank  against  his  executors  to  obtain  a 
judgment,  in  order  to  seize  and  sell  the  stock  and  mortgaged 
property.  Judgment  was  obtained  in  due  course  of  law,  and 
the  property  was  seized  and  sold.  There  being  a  surplus  of 
•1,284  59  in  the  hands  of  the  sheriff,  after  paying  the  bank, 
this  balance  was  paid  over  to  the  executors  on  their  demand, 
to  be  distributed  in  the  Court  of  Probates  of  the  parish  of  Or- 
leans, where  the  succession  had  been  opened.  It  is  urged  by 
the  appellants  that  the  whole  proceeding  had  in  the  District 
Court  is  null  and  void  for  want  of  jurisdiction,  as  under  article 
924  of  the  Code  of  Practice,  the  Court  of  Probates  has  exclusive 
jurisdiction  to  order  the  sale  of  succession  property  administer- 
ed by  executors  or  administrators^  and  to  decide  on  claims  for 
money  which  are  brought  against  successions  so  administered. 
This  position  would  undoubtedly  be  correct  in  the  case  of  an  or- 
dinary mortgage  creditor;  but  the  question  is,  whether  the 
plaintiffs,  under  their  charter,  were  not  authorized  to  proeeed  as 
they  have  done.  The  24th  section  of  it  (Acts  of  1832,  p.  62) 
provides,  that  ^*  the  Union  Bank  shall  have  the  right  to  cause 
to  be  seized  and  sold  according  to  law,  the  property  mortgaged,  in 
whose  hands  soever  the  sa.ne  may  be  found,  in  the  same  numner, 
and  with  the  same  facilities  as  if  it  was  seized  in  the  hands  of  the 
mortgagor^  notwithstanding  any  sale,  or  change  of  the  title 
thereof,  by  inheritance  or  otherwise."  The  27th  section  pro* 
vides:  ''That  if  any  individual  who  shall  have  obtained  from 
the  said  bank  a  loan  secured  by  mortgage,  as  aforesaid,  shall 
make  a  voluntary  or  forced  surrender  of  property  to  his  credit- 
ors, the  said  mortgaged  property  shall  not  be  comprised  in  the 
cession,  or  in  the  mass  of  his  estate,  except  in  case  of  payment 
of  the  sum  due  to  the  bank,  and  secured  by  said  mortgage ;  but 
the  said  bank  may  proceed  by  an  order  of  seizure  and  sale 
against  the  said  property  in  the  same  manner  as  if  no  surrender 
had  been  made,  and  the  surplus  of  the  proceeds  of  the  sale,  af- 
ter paying  the  debts  due  to  the  bank,  with  costs,  shall  be  paid 
over  to  his  legal  representatives."  From  these,  and  other  pro- 
visions of  the  charter,  it  is  manifest  that,  in  view  of  the  interest 
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which  the  State  had  in  the  welfare  of  this  institution,  in  whose 
favor  its  bonds  were  to  be  issued,  the  legislature  intended  to 
confer  upon  it  peculiar  privileges,  and  great  facilities  in  the 
collection  of  its  claims.  Thus,  notwithstanding  the  death  or 
bankruptcy  of  the  mortgagor,  or  sale  of  the  property  mortgaged, 
it  may  be  proceeded  against  by  the  bank  in  whatever  hands 
found,  in  the  same  manner  as  if  yet  in  the  hands  of  their  debtor, 
The  plaintiffs  then  finding  the  property  subject  to  their  mort- 
gage in  the  hands  of  the  defendants,  brought  this  suit  against 
them,  as  they  could  have  done  against  their  debtor  in  the  Dis- 
trict Court  Had  they  gone  into  the  Court  of  Probates,  as  it  is 
concluded  they  should  have  done,  they  could  not  have  caiued 
the  property  to  be  seized  and  sold  in  the  same  manner ,  and  irnth  the 
eame  facilities^  as  if  it  vxis  seized  in  the  hands  of  the  mortgagor. 
The  judge  of  that  court,  which  is  one  of  limited  jurisdiction, 
would  not,  and  could  not  have  issued  an  order  of  seizure  and 
sale,  nor  could  he  have  issued  a,  fieri  facias  un^^er  a  judgment 
by  him  rendered.  In  pursuance  of  the  Code  of  Practice,  he 
must  have  ordered  the  sale  of  the  property  to  be  made,  and  the 
debt  to  be  paid  in  due  course  of  administration,  thus  subjecting 
the  plaintiffs  to  all  the  delays  and  formalities  which  it  was  the 
object  of  the  law  to  relieve  them  from.  Code  of  Practice,  arts. 
0B6,  987,  900, 991,  993.  It  is  said  that  the  words,  **  accm-ding 
to  lawr  used  in  the  24th  section,  mean  that,  in  case  the  debtor 
dies,  the  bank  must  proceed  in  the  manner  pointed  out  by  law, 
and  must  seek  their  payment  in  the  Court  of  Probates  concur- 
rently with  the  other  creditors  of  the  succession.  These  words 
we  understand  to  refer  to  the  seizure  and  sale  authorized  to  be 
made ;  that  is,  that  all  the  requirements  of  the  law  must  be 
complied  with  in  regard  to  notice,  appraisement,  advertise- 
ments, &C.,  in  such  seizure  and  sale.  The  construction  con- 
tended for  would  render  the  section  a  dead  letter.  It  would  do 
away  with  the  privilege  and  right  of  seizing  intended  to  be  given, 
notwithstanding  the  death  of  the  mortgagor,  and  would  place 
the  bank  upon  the  footing  of  any  other  mortgage  creditor.  It 
is  insisted,  that  the  only  effect  of  the  24th  section  of  the  char- 
ter, is  that  of  the  pact  de  nan  alienando  in  a  contract  of  sale. 
We  think  that  it  is  something  more.    Such  a  stipulation  in  a 
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sale  is  of  use  or  value  to  the  seller,  only  in  case  the  buyer  sells 
the  property.  As  long  as  it  remains  in  his  possession,  the  rights 
of  the  seller  are  the  same  as  if  no  such  clause  existed.  If  the 
buyer  dies  he  can  no  longer  cause  the  property  to  be  seized  and 
sold,  but,  like  all  the  other  creditors  of  the  deceased,  he  must 
seek  his  payment  in  the  Court  of  Probates ;  and  a  sale  made 
under  the  authority  of  that  court,  will  have  the  effect  of  raising 
his  mortgage,  and  transferring  the  rights  he  had  on  the  pro- 
perty to  its  proceeds  in  the  hands  of  the  administrator  of  the 
estate.  Under  the  24th  section  of  the  charter,  the  right  of  the 
bank  to  seize  and  sell  the  property  mortgaged  to  it,  is  not  im« 
paired  by  the  death  of  the  mortgagor ;  and  if  they  do  not  exer- 
cise their  right,  no  sale  under  the  order  of  the  Court  of  Probates 
can  have  the  effect  of  raising  their  mortgage.  Williams  v.  The 
Bank  of  Louisiana^  17  La.  384.  To  exercise  their  tight  to  seize 
and  sell  the  property  subject  to  their  mortgage,  the  bank  could, 
in  our  opinion,  go  before  any  c6uTt  where  they  could  have  pro- 
ceeded against  the  mortgagor  himself.  But  it  is  urged  that, 
admitting  their  right  to  do  so,  the  bank  have  not  sued  out  an 
order  of  seizure  and  sale  against  the  property,  but  have  brought 
their  action  in  the  ordinary  form,  and  have  demanded  a  judg- 
ment against  the  executors  with  mortgage  on  the  property. 
The  hypothecary  action,  which  has  for  its  object  to  seize  and  sell 
property  mortgaged  to  secure  a  debt,  can  be  exercised  in  two 
waye :  via  executiva^  when  the  title  of  the  creditor  imports  a  con- 
fession of  judgment,  or,  via  ordinarioy  when  the  creditor  has  no 
executor}^  title  against  his  debtor,  as  was  the  case  with  the 
bond  of  Sloane,  on  which  this  suit  was  brought.  In  the  latter 
proceeding  a  judgment  must  be  obtained  against  the  debtor  in 
the  usual  form,  before  the  property  can  be  seized  and  sold. 
Code  of  Practice,  arts.  61,  03, 64.  But  both  proceedings  tend  to, 
and  bring  about"  the  result  authorized  by  the  charter,  to  wit, 
the  seizure  and  sale  of  the  property.  It  brought  a  sum  more 
than  sufficient  to  satisfy  the  bank,  and  the  balance  was  paid 
over  to  the  representatives  of  the  estate ;  but  if  it  had  not 
brought  enough  to  pay  the  whole  claim,  the  bank  would  have 
had  to  go  into  the  concurso  in  the  Court  of  Probates,  for  the 
balance.    If  their  claim  had  not  been  admitted,  they  would 
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have  bad  to  bring  suit  against  tbe  executors  in  that  court  for 
such  balance.  The  judgment  of  the  District  Court  could  have 
availed  them  only  so  far  as  it  rendered  their  title  executory,  and 
authorized  the  seizure  and  sale  of  the  property  mortgaged.  By 
pursuing  the  via  ordinaria^  the  bank  could  have  obtained,  and 
has  obtained  nothing  more  than  if  they  had  sued  out  an  order 
of  seizure  and  sale  under  a  title  authorizing  that  summary  pro- 
ceeding. 

Judgment  aprmed. 


William  KBiEUTLER  and  another  v.  Tub  President,  Directors  and 

COBIPANY  OP  THE  BaNK  OP  THE  UnFTED    StATES. 

The  evidence  of  a  witness  who  states,  that  he  verily  believes  that  notice  of  the  neglect 
or  refusal  of  the  acceptor  to  pay  a  bill  at  maturity  was  given  to  the  drawer,  but  does 
not  say  how  it  was  given,  nor  assign  any  reason  for  his  belief,  nor  state  any  fact  from 
which  the  coiut  may  judge  of  the  sufficiency  of  the  notice,  is  not  sufficient  proof  of 
notice. 

A  non-resident  may  appeal  at  any  time  within  two  years  from  the  day  on  which  final 
judgment  was  rendered ;  and  where  the  plaintiffs  allege  in  their  petition  and  affida- 
vit for  an  attachment,  that  the  defendants  reside  out  of  the  State,  they  will  be 
concluded  thereby. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

Garland,  J.  The  plaintifis,  as  holders,  sue  on  an  inland 
bill  of  exchange,  purporting  to  have  been  drawn  in  London,  by 
S.  Jaudon,  attorney  of  the  Bank  of  the  United  States,  to  his 
own  order,  on  the  22d  of  October,  1841,  on  Gen.  C.  F.  Mercer, 
attorney  of  the  Union  Bank  of  Florida,  then  in  London.  The 
bill  is  for  £7,215  sterling,  accepted  by  the  drawee,  payable  at 
the  house  of  the  plaintiffs,  on  the  1st  May,  1842.  The  bill  was 
not  paid  at  maturity,  and  the  plaintiffs  allege  that  it  was  duly 
presented  for  payment,  protested,  and  that  notice  was  given  to 
the  drawer.  They  also  allege  that  the  said  drawer  and  endor- 
ser were  not  entitled  to  the  notice  of  protest,  as  the  defendants 
had  no  funds  in  the  hands  of  the  acceptor,  at  the  place  of  pay- 
ment, to  meet  the  bill,  nor  had  the  drawer  authority  to  draw 
said  bill.    The  petition,  after  other  allegations,  prays  for  an 
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attachment,  the  citation  of  various  garnishees,  and  for  ia  judg- 
ment for  the  amount  of  the  bill  or  draft,  with  interest  and  dam- 
ages. The  answer  of  the  defendants  Is  a  general  denial  oY  all 
the  allegations.  The  garnishees  also  answered,  but  it  is  not 
now  necessary  to  notice  what  they  say. 

On  the  part  of  the  plaintiffs,  the  depositions  of  two  witnesses 
residing  in  London,  were  offered.  Huston,  one  of  them,  who  is 
a  clerk  of  the  plaintiffs,  swore  that  he  had  examined  the  copy  of 
a  bill  of  exchange  annexed  to  the  commission,  drawn  by  S.  Jau- 
don,  attorney  for  the  Bank  of  the  United  States,  and  accepted 
by  Mercer,  attorney  of  the  Union  Bank  of  Florida,  **  and  that 
he  doth  believe  verily,  payment  of  the  same  was  demanded  of 
the  said  acceptors,  on  the  4th  day  of  May,  1842,  at  the  counting 
house  of  the  plaintiffs,. by  a  notary  public,  or  by  his  clerk ;  that 
he  doth  verily  believe,  protest  for  non-payment  of  the  said  bill, 
was  duly  made  by  the  said  James  Comerford,  notary,"  <fcc.  That 
with  reference  to  the  question  of  notice  of  dishonor  and  protest 
of  said  bill,  '*  he  believes  that  the  drawers  thereof  were  made 
acquainted  with  the  dishonor  thereof  at  the  time,  or,  if  not,  yet 
they  subsequently  waived  such  notice,  and  admitted  their  liabi- 
lity to  the  amount  of  the  said  bill,"  because,  he  says,  the  plaintiffs 
have  in  their  possession,  a  letter,  known  to  him  (witness)  to  be 
in  the  proper  hand- writing  of  the  said  Samuel  Jaudon,  signed 
by  him,  dated  sometime  after  the  said  bill  became  due,  and  ad- 
dressed to  plaintiffs,  wherein,  Jaudon  states  that,  **  shortly  after 
I  wrote  to  you  in  February,  I  went  to  New  Orleans,  when  I  re- 
ceived a  letter  from  Col.  Gamble,  to  whom  I  had  written  on  the 
subject  of  the  debt  of  his  bank  in  London,  informing  me  that 
Gen.  Mercer  had  left  Tallahassee,  on  his  way  to  London,  where 
he  would  see  all  the  parties  interested,  snd  give  them  full  ex- 
planations about  the  means  and  prospect  of  payment.  It 
appeared  to  me,  therefore,  unnecessary  for  me  to  write  you  res- 
pecting your  advances  to  the  Union  Bank  of  Florida,  gua- 
rantied by  the  Bank  of  the  United  States,  (meaning  and  thereby 
intending,  as  this  deponent  believes  verily,  amongst  other  things, 
the  said  bill  for  £7,215),  as  I  could  add  nothing  to  what  Gene- 
ral Mercer  could  say.  From  the  Bank  of  the  United  States 
there  is  no  prospect  of  any  dividend  for  a  long  time.     I  amt 
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therefore,  most  desirous  that  some  satisfactory  arrangement 
should  be  made  by  the  Union  Bank,  and  most  cheerfally  will  I 
give  all  the  aid  in  my  power  towards  accomplishing  this  object.'' 
The  witness  further  states,  that  before,  and  down  to  the  end  of 
November,  1841,  Jaudon  acted,  and  was  well  known  in  Lon- 
don, as  the  gejieral  agent  and  attorney  of  the  Bank  of  the  United 
States,  and  Mercer  was  also  Well  known  as  the  general  agent 
of  the  Union  Bank  of  Florida.  The  bill,  with  others,  was  given 
to  secure  the  plaintiffs  for  an  advance  or  loan  made,  or  to  be 
made  by  the  plaintiffs  to  the  Union  Bank. 

Boyle,  the  other  witness,  swears  that,  as  the  clerk  of  Comer- 
ford,  the  notary,  he  demanded  payment  of  the  bill ;  but  he  does 
not  know  whether  any  notice  was  given  to  the  drawers  and  en- 
dorsers of  the  protest.  He  further  says,  that  the  laws  of  Eng- 
land in  relation  to  bills  of  exchange  are  generally  correctly 
stated  in  the  treatise  of  Mr.  Chitty  on  that  subject 

We  have  stated  fully  all  the  evidence  which  the  voluminous 
record  contains,  in  relation  to  the  drawing,  endorsing,  accept- 
ance and  delivery  of  said  bill,  and  the  notice  of  protest.  It  is 
unnecessary  to  state  all  the  other  matters  detailed  by  the  gar- 
nishees, and  the  evidence  in  relation  to  them,  as  we  are  satisfied 
that  the  judgment  appealed  from  must  be  reversed. 

There  is  no  principle  of  law  better  settled  than  the  one  which 
declares,  that  the  holder  of  a  bill  of  exchange  must,  to  enable 
him  to  recover  against  the  drawer,  prove  a  notice  having  been 
given  to  the  latter  of  the  neglect  or  refusal  of  the  acceptor  to 
pay  the  bill  at  maturity,  or  that  some  of  the  causes  which  ex- 
cuse a  want  of  notice  really  exist  In  the  case  before  us,  there 
is  not  sufficient  evidence  of  notice  to  the  drawer,  nor  any  proof 
of  the  case  being  an  exception  to  the  general  rule.  The  clerk 
of  the  notary  says,  that  he  made  the  demand  of  payment  but 
he  does  not  know  whether  any  notice  of  protest  was  given  or 
not  Huston,  the  plaintiffs'  clerk,  says  he  **  verily  believes'' 
tbat  notice  was  given,  but  he  does  not  state  any  reasons  for  his 
belief,  nor  say  in  what  manner  it  was  given.  He  states  no  fact 
upon  which  we  can  form  an  opinion  as  to  the  sufficiency  of  the 
notice.  It  may  be  true,  as  the  witness  **  verily  believes,"  that  a 
notice  was  given,  yet  it  may  have  been  given  in  an  illegal  man- 
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ner,  or  at  an  improper  time,  aad  bo  insufficient  to  bind  the 
drawer.  We  have  often  said  that  we  expect  witnesses  to  state 
facts,  not  opinions.  If  they  do  state  their  belief,  the  circum- 
stances and  data  must  be  given,  that  the  court  may  judge  whe- 
ther the  belief  is  well  founded,  reasonable  and  probable. 

The  attempt  to  prove  a  promise,  since  th^  maturity 
of  the  bill,  to  pay  it,  has  entirely  failed.  In  the  first  place, 
the  letter  alluded  to  by  the  witness  contains  no  promise 
to  pay  at  all,  and,  if  it  did,  it  is  not  shown  that  Jaudon,  at  the 
date  of  it,  had  any  authority  to  bind  the  bank.  According  to  the 
plaintifis'  witnesses,  his  authority  expired  in  November,  1841. 
The  bill  was  not  payable  until  1st — 4th  May,  1842,  and  the  pre- 
tended promise  was  subsequent  to  that  date. 

We  can  only  account  for  a  judgment  being  given  for  the 
plaintifis  upon  such  testimony,  by  supposing  that  the  attention 
of  the  court  below  was  never  particularly  called  to  it;  and  that 
the  numerous  other  questions  which  the  case  presented  with 
other  parties,  kept  the  real  merits  out  of  view  as  between  the 
original  parties. 

The  plaintifis'  counsel  has  moved  to  dismiss  the  appeal  taken 
by  the  defendants,  on  the  ground  that  one  year  had  elapsed 
from  the  date  of  the  same.  It  is  shown  by  the  record,  that  the 
bank  is  a  non-resident,  being  a  corporation  located  in  another 
State,  and  has,  under  art.  593  of  the  Code  of  Practice,  a  right  to 
appeal  within  two  years.  This  answer  to  the  motion  to  dis- 
miss, appears  to  us  conclusive.  The  plaintifis,  in  their  petition 
and  affidavit,  say  that  the  President,  Directors  and  Company  q{ 
the  bank  reside  out  of  the  State  of  Louisiana,  and  on  that 
ground  claim  an  attachment  against  them.  They  cannot  now 
recal  their  allegations,  and  deprive  the  appellants  of  their  right 
to  appeal. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Commercial  Court  be  annulled  and  reversed,  and  ours  is  in  fa- 
vor of  the  defendants  as  in  case  of  non-suit ;  the  plaintifis  paying 
the  costs  in  both  courts. 

Peyton  and  /.  W.  Smithy  for  the  plaintifis. 

T.  Slidellf  for  the  appellants. 
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GOMPANT  OP  THbBaNK  OP  TWt  UjflTBD  StATES. 

Appkal  from  the  Commercial  Court  of  New  Orleans,  WaUs^  J. 

Peyton  and  /•  W.  Smithy  for  the  appellants. 

T.  SlideU.  contriL 

Gabland,  L  This  appeal  arises  out  of  the  case  of  KrtBudet 
and  cmoiher  v.  The  Bank  of  the  United  States^  just  decided.  It 
was  taJcen  from  two  judgments  of  the  court — one  in  favor  of 
Andrew  Morrison,  sustaining  his  exceptions  and  dismissing 
him  as  a  garnishee ;  and  the  other  discharging  a  rule  taken  on 
Robert  Copland,  to  show  cause  why  a  judgment  should  not  be 
given  against  him  as  a  garnishee. 

The  whole  foundation  for  the  demands  of  the  plaintiffs  having 
been  broken  up  and  destroyed  by  the  judgment  given  between 
the  plaintiffs  and  defendants,  we  see  no  utility  in  pursuing  the 
garnishees. 

Appeal  dismiised. 


The  Citizens  Baitk  op  Louisiaka  v.  Wiluam  Dbothess. 

No  appeal  will  lio  fr&m  a  judgment  on  an  oppontion  by  a  third  person,  claiming  to  bo 
paid  by  preference  to  the  mortgage  creditor  out  of  the  proceeds  of  property  sold  nn» 
der  an  order  of  seizure  and  sale,  where  the  amount  claimed  by  the  opponent  Is 
only  three  hundred  dollars,  though  the  claim  for  which  the  order  of  seizure  and  sale 
i  exceeded  that  amount 


Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

PiM  and  JQenu,  for  the  appellants. 

LockeU  and  MicoUf  contr&. 

MARTIK9  J.  The  bank  is  appellant  from  a  judgment  which 
sustains  the  claim  of  Dr.  Kennedy  to  three  hundred  dollars*  for 
professional  services  to  its  deceased  mortgage  debtor,  in  his  last 
illness,  out  of  the  proceeds  of  the  sale  of  the  mortgaged  premi- 
ses in  the  hands  of  the  sheriff. 

The  bank  complains  of  the  judgment  as  a  violation  of  their 
charter,  which  authorizes  them  to  proceed  to  the  sale  of  property 
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mortgaged  to  it,  notwithstanding  any  alienation  thereof,  or 
change  of  possession  by  succession,  or  descent  to  heirs,  or  lega- 
tees by  last  will  and  testament,  or  otherwise,  in  the  same  man- 
ner as  if  the  same  was  in  possession  of  the  original  mortgagor. 

The  appellee  has  prayed  for  the  dismissal  of  the  appeal,  on 
the  ground  that  the  amount  involved  in  his  claim  dqes  not  ex- 
ceed three  hundred  dollars,  and  that  a  third  opposition  is  a  dis- 
tinct suit.  This  is  resisted  by  the.  appellants,  who  show  that  their 
claim  exceeds  considerably  the  sum  of  three  hundred  dollars,  all 
of  which  they  might  lose  if  there  were  a  number  of  third  opposi- 
tions of  three  hundred  dollars  each,  the  aggregate  amount  of 
which  woiild  exceed  its  demand. 

The  judgment  being  for  three  hundred  dollars  only,  and  not 
more  than  that  sum  having  been  demanded,  we  are  of  opinion 
that  we  have  not  jurisdiction  of  the  case. 

Appeal  dismissed. 


Jkan  Hebmann  Raboteau  t;.  Oscar  Valeton. 

A  sheriff  or  marshal  is  the  agent  of  the  plaintiff  in  ezecotiou  only  so  far  as  he  deiivea 
authority  from  the  writ  placed  in  his  hands.  The  moment  it  is  retnmed  into  ooort, 
his  authority  ceases. 

The  ^ght  given  by  the  iSth  section  of  the  act  of  20th  March,  1839,  to  a  plaintiff  who 
has  applied  for  a  writ  o€fi.fa^  to  propound  interrogatories  to  a  third  person  beliered 
to  haye  property  or  effects  under  his  control  belonging  to  the  defendant,  or  to  be  in- 
debted to  him,  can  only  be  exercised  so  long  aa  the  writ  remains  in  the  hands  of  the 
sheriff 

ApppAL  from  the  City  Court  of  New  Orleans,  Collins^  J. 

Simon,  J.  The  record  shows  that,  the  plaintiff  having  obtained 
Judgment  against  the  defendant  for  a  certain  amount  with  in- 
terest, a  writ  of  fieri  facias  was  issued  on  the  25th  of  November, 
1844,  on  the  back  of  which,  the  city  marshal  made  the  follow- 
ing return :  '^  Received,  November  25,  1844,  and  on  the  11th  of 
December,  executed  the  within  writ,  by  seizing  in  the  hands  of 
Daquin  brothers^  all  sums  of  money  ^  rights  or  credits^  and  property 
belonging  to  the  defendant^  to  an  amount  sufficient  to  satisfy  the 
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debt  and  cosU.^    The  writ  was  returned  on  the  4th  of  January^ 
1845. 

On  the  31st  of  the  same  month,  on  the  motion  of  the  plaintiff, 
Daquin  brothets  Were  ordered  to  answer,  under  oath,  certain  in-j 
terrogatories,  propounded  for  the  pui'pose  of  ascertaining  the 
amount  which  they  might  owe  to  the  defendant,  which  interrog- 
atories were  not  answered,  and  judgment  was  rendered  against* 
them  as  garnishees,  for  the  whole  amount  of  the  judgment  origi- 
nally rendered  against  ^aid  defendant. 

A  fe^  days  after  this  judgment  was  rendered,  the  garnishees 
obtained  a  rule  on  the  plaintiff  to  show  cause  why  it  should  not 
be  set  aside,  on  three  grounds,  the  first  of  which  is  the  only  one 
insisted  on  below,  to  wit,  that  the  proceedings  under  which  the 
garnishees  were  cited  are  irregular  and  null,  as  there  was  no  pe- 
tition served  on  them,  and  no  writ  of  fieri  facias  in  the  hands  of 
the  sheriff  when  they  were  cited  as  garnishees.  The  rule  was 
discharged,  and  the  garnishees  have  appealed. 

This  appeal  is  taken  from  the  two  judgments*  and  the  only 
question  which  the  case  presents  is,  whether  the  appellants 
could  be  compelled  to  answer  the  appellee's  interrogatories,  and 
haTd  been  legally  made  liable  to  pay  the  amount  due  by  the  de- 
fendant? 

We  have  already  noticed  that,  at  the  time  when  the  interroga-* 
tones  were  propounded  to  the  appellants,  there  was  no  writ  of 
fieri  faotof  in  the  hands  of  the  marshal,  the  sanle  having  been 
returned  about  twenty-seven  days  before.  The  return  shows 
that  the  Writ  had  been  executed,  by  seizing  in  the  hands  of  said 
appellants,  all  sums  of  money,  rights,  credits,  &c.  belonging  to 
the  defendant  i  but  it  does  not  specify  the  nature  of  the  rights, 
credits  and  property  Which  were  seized,  and  nothing  shows  that 
die  garnishees  were  ever  notified  by  the  marshal  of  the  levy  of 
the  writ  on  any  thing  they  iftight  have  had  in  their  hands  be- 
longing to  the  defendant.  Wa3  this  a  seizure,  would  be  the  first 
question  presented  in  an  ordinary  case  in  which  the  effect  of 
the  levy  should  be  contested,  and  might  perhaps  be  answered 
in  the  negative,  as,  although  the  object  said  to  have  been  seized 
was  an  incorporeal  right,  which  the  marshal  could  not  take 
possession  of,  it  was,  perhaps  necessary  that  the  amount  seized 
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should  be  known,  and  the  nature  of  the  property  ascertained,  in 
order  to  enable  him  to  proceed  according  to  law  in  disposing  of 
the  property  seized  under  the  writ  which  he  had  in  his  bands  ; 
for,  if  he  could  not  ascertain  the  amount  on  which  he  intended 
to  levy  the  writ,  in  the  hands  of  a  third  person,  by  calling  on 
said  third  person  to  declare  it,  the  plaintiff  in  the  execution 
would  become  then  entitled  to  proceed  according  to  the  law  of 
1639,  for  the  purpose  of  fixing  the  levy  upon  a  specific  sum  or 
things,  and  of  ascertaining  the  nature  of  the  right,  credits  or 
other  property  upon  which  the  levy  might  be  made.  Here,  the 
writ  was  returned  about  twenty-four  days  after  this  irregular 
levy,  and  it  does  not  appear  that  any  furdier  step  was  taken  by 
the  sheriff*,  nor  any  proceeding  had  in  the  mean  time  to  make  it 
effectual,  either  by  making  the  necessary  enquiries  as  to  the  re* 
ality  or  existence  of  the  amount  and  property  seized,  or  by 
resorting  to  the  remedy  pointed  out  by  the  law  of  1889,  jHrevious 
to  returning  the  writ. 

It  is  a  general  principle,  repeatedly  recognized,  that  a  sheriff*, 
or  marshal,  is  no  further  the  agent  of  a  plaintiff*  in  execution 
than  such  authority  is  derived  from  the  writ  placed  in  his  hands ; 
and  that  the  instant  it  is  returned  into  court,  the  authority  of  the 
officer  ceases.  See  2  La.  280.  1  Rob.  540.  2  lb.  341.  And 
the  case  of  Cochrane  et  al,  v.  Bank  of  the  Untied  StateMi  ante  p. 
64.  Here,  as  we  have  already  said,  the  levy  was  perhaps  irre» 
gular  and  ineffectual ;  but  without  considering  that,  it  willsuf* 
fice  to  examine  the  law  of  18395  under  which  the  proceedings 
complained  of  were  had,  to  be  satisfied  that  the  appellee  could 
not  resort  to  the  remedy  therein  pointed  out,  unless  a  writ  of  Ji. 
fa,  was  in  the  hands  of  the  marshal  at  the  time  the  interrogato- 
ries were  propounded,  or,  at  least,  unless  he  had  applied  for  one 
upon  which  his  proceedings  should  be  based.  In  the  case  of 
SUnpeonv.  WiUzetal.  decided  in  May,  1844,  we  explicitly  held 
that  the  right  given  by  the  13th  section  of  the  law  of  1830,  (B. 
&L  G.'s  Dig.  p.  458),  could  only  be  exercised  when  the  plaintiff 
in  a  cause  has  applied  for  a  writ  of  jL  fa. ;  and  that  sudi  plain- 
tiff is  entitled  to  the  remedy  therein  provided  for,  only  as  long 
as  the  writ  remains  in  the  hands  ^  the  sheriff.  The  provisions 
of  that  law  indicate  clearly  that  such  was  the  intention  of  die 
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law  maker,  for,  after  having  pointed  oat  the  proceedings  neces- 
aary  to  obtain  the  answers  of  the  garnishee  to  the  interrogato- 
ries, to  be  in  the  same  manner  as  are  provided  for  in  relation 
to  garnishees  in  cases  of  attachment,  and  the  effect  of  his  neg- 
lect or  refusal  to  answer,  the  law  goes  on  to  say :  ^  In  case  the 
third  person  shall  confess  in  his  answers  that  he  has  property  or 
offsets  in  his  possession,  or  under  his  control,  belonging  to  the 
defendant,  or  is  indebted  to  him  in  any  sum  of  money,  the  court 
shall  order  him  forthwith  to  deliver  up  said  property^  to  pay  such 
sum  to  the  theriff^  4^.,  and  the  property  and  effects,  in  the  pos- 
session of  a  third  person,  belonging  to  the  defendant,  or  debts  due 
by  him  to  such  defendant,  shall  be  decreed  to  he  levied  as  by  the 
sheriff  from  the  date  of  the  service  of  the  interrogatories  on  such 
persons.''  Thus,  it  seems  to  us  clear,  that  the  proceedings  to  be 
had  under  the  law  of  1839,  are  the  necessary  consequence  of 
the  placing  of  a  writ  of  ^.  fa.  in  the  hands  of  the  sheriff,  and 
that  the  property  and  effects,  or  the  sum  of  money  found  in  the 
possession  of  the  garnishees  as  belonging  to  the  defendant,  and 
which  are  to  be  delivered  up  to  the  sheriff,  cannot  be  levied  cm, 
unless  said  sheriff  has  in  his  hands  a  writ  of  execution  from 
which  he  derives  his  authority  to  act,  and  to  the  satisfaction  of 
which  the  property  levied  on,  or  the  money  received,  is  to  be 
applied.  We  are  of  opinion  that  the  proceedings  complained  of 
are  irregular,  and  that  the  appellants  cannot  be  made  liable  un- 
der them. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
City  Court  be  annulled,  and  reversed,  and  that  the  rule  obtained 
by  the  garnishees  and  appellants  be  made  absolute,  with  costs 
in  both  courts. 

jRaftoteott,  plaintiff,  pro  se. 

Bodin,  for  the  appellants. 


22d  NEW  ORLEANS. 


WellingUm  and  another  v.  The  Merchants*  Imniradce  Company  of  Kew  Orleans. 

Alfred  WELuiraTON  and  another  v.  The  Mesohamts'  Inbueahoe 
ConPAKT  OF  New  Oeleakb. 

To  render  one  of  the  original  parties  to  a  policy  df  insurancei  alleged  to  have  aarigned 
all  hiB  intei^eet  therein  for  the  benefit  of  hia  creditors,  competent  as  a  witness  for  the 
•ther  insurers  m  an  actien  on  the  poUcy>  the  acceptance  of  the  assignment  by  all 
the  creditors  most  be  proyed,  where  the  assignment,  stipulating  the  lelease  of  the 
debtor,  is  not  so  manifestly  for  their  benefit,  that  their  acceptance  can  be  pBesomed. 
Nor  will  such  a  witness  be  rendered  competent  by  the  execution,  in  open  oouzt,  of  an 
instrument  abandoning  all  his  interest  ill  the  policy  for  the  benefit  of  his  creditore. 
P^  Curiaiti :  He  is  still  intsrested  that  the  crediton  who  have  not  releatfsd  him 
should  reeeiTe  a  part  of  thtf  amount  sued  ftr ;  and  he  cannot  release  himself. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Waits^  J. 

BuLLARD,  J.  The  plaintiQs  sue  upon  a  policy  of  insurance 
against  fire,  taken  out  by  A.  &  6.  Bt.  Wellington  &  Co.  on  their 
stock  of  goods,  consisting  of  a  general  assortment  of  groceries, 
oils,  liquors,  &c.,  being  either  on  own  account,  on  commission, 
or  held  in  trust,  contained  in  a  bsick  store  occupied  by  the  as- 
sured, Situated  No.  44  New  Lev6e  street.  Second  Municipality. 
They  allege  a  loss  by  fire  to  the  amount  of  <>25,000,  of  which  they 
gave  due  notice,  and  exhibited  proper  preliminary  proof,  and 
they  sue  for  the  amount  insured  ^by  the  defendants,  to  wit, 
•7,500. 

The  defendants  admit  that  they  subscribed  the  policy,  but  they 
deny  all  the  other  allegations  in  the  petition.  They  say  espe* 
ciaUy  that,  even  if  the  said  plaintiffs  were  entitled  to  any  reliei' 
under  and  by  virtue  of  the  policy,  which  they  deny,  yet  such 
right  would  have  been  forfeited  by  reason  of  this,  which  they 
specially  aVer,  to  wit,  that  the  said  plaintiffs  have  been  guilty 
of  fraud  in  demanding  of  this  company  an  amount  far  beyond 
any  loss  or  damage  actually  sustained  by  the  said  plaintiffs ;  and 
that  said  eitcessive  demand  and  over  estimate  were  made  know- 
ingly, and  with  intent  to  defraud  the  defendants.  They  aver 
that  the  conduct  of  the  plaintiffs  both  before  and  since  the  alle- 
ged conflagration  was  fraudulent.  They  say  also  that  if  the 
respondents  should  be  condemned  at  all,  they  should  receive  the 
benefit  of  the  faet  of  any  otfier  4nsilrance  having  been  effected 
on  said  property,  if  any  there  were.    They  deny  the  perform- 
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aace  of  all  and  singular  the  conditions  of  the  policy,  and  the 
verity  of  the  representations  therein  contained. 

The  plaintiffs  recovered  in  the  court  below  the  afhonnt  de- 
manded, and  the  defendants  appealed. 

Under  the  pleadings,  and  all  the  circumstanoes  disclosed  in 
^his  case,  the  judge  of  the  Commercial  Court  gave  judgment  for 
the  plaintiffs  with  evident  hesitancy  and  reluctance  ;  and  this, 
among  other  reasons,  has  induced  us  to  look  particularly  into  the 
evidence,  especially  as  it  relates  to  the  amount  of  the  merchan- 
dize really  destroyed,  it  being  distinctly  alleged  that  the  plain- 
tiffs have  been  guilty  of  fraud  in  demanding  an  amount  far  be- 
yond what  they  really  lost.  This  defence  rests  upon  the  9th 
article  of  the  policy,  which  requires  of  the  assured  to  deliver  a 
particular  account  of  losses  or  damage,  signed  with  their  hands, 
and  verified  by  their  oath,  and,  if  required,  by  their  books  of  ac- 
count and  other  proper  vouchers,  &c. ;  ^  and  if  there  appears 
any  fraud  or  false  swearing,  the  claimant  shall  forfeit  all  claim 
by  virtue  of  the  policy.** 

The  evidence  on  this  point  is  not  entirely  satisfactory  to  this 
court,  especially  as  we  are  of  opinion  that  Elbridge  6.  Wel- 
lington, one  of  the  original  parties  to  the  policy,  was  not  shown 
to  be  a  competent  witness,  and  that  the  bill  of  exceptions  taken 
to  the  ruling  of  the  court  in  admitting  him  to  be  sworn,  was 
well  taken.  The  acceptance  of  the  assignment  is  not  suffi- 
ciently proved,  and  the  renunciation  executed  by  the  witness  in 
open  court  on  the  31st  of  May,  1843,  abandoning  all  interest  in 
the  policy  for  the  benefit  of  his  creditors,  and  those  of  Stevens  & 
Wellington,  does  not  show  that  he  was  without  interest.  He 
has  an  interest  that  those  creditors  who  have  not  given  him  a 
release  should  receive  apart  of  the  loss,  to  be  recovered  in  this 
case  of  the  underwriters,  and  be  cannot  release  himself.  The 
i^ignment  is]  not  of  such  a  character,  so  manifestly  for  the 
benefit  of  the  creditors,  as  that  their  assent  may  be  presumed.* 
As  we  have  come  to  the  conclusion  that  justice  requires  this 
case  to  be  remanded,  we  abstain  from  any  commentary  upon  the 
evidence^given  on  the  first  trial. 

*The  aMgnment,  amonf^  other  stipalataoiiB,  pnrided  for  the  release  of  the  debtor. 
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The  judgment  of  theC<»iimercial  Court  ia»  therefore,  revers- 
ed ;  and  it  is  further  ordered,  that  the  case  be  remanded  for  a 
new  trial  with  directions  to  the  judge  not  to  admit  £•  G,  Wel- 
lington as  a  witness,  without  sufficient  legal  eridence  of  his 
interest  having  been  released,  and  not  to  admit  the  assignment 
without  like  evidence  of  its  execution  and  acceptance ;  and 
that  the  plaintiffs  pay  the  costs  of  the  appeal 

JPeyton,  /.  W.  Smith  bsxAL.  C.  Dmcan,  for  the  plaintiffs. 

T.  SUdell,  for  the  appellants. 


Alfred  WsuLuroTOir  and  another  v.  The  Ogbait  Imsueahcb  Gov- 

PANT. 

Affbal  from  the  Commercial  Court  of  New  Orleans,  WoUm^  J. 
'  BuLUARD,  J.  This  case  presents,  among  others,  the  same  ques- 
tion as  to  evidence,  which  arose  in  the  case  just  decided  of  the 
same  plaintiffs  against  the  Merchants'  Insurance  Company,  and 
must  be  decided  in  the  same  way. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Commercial  Court  be  reversed,  and  that  the  case  be  remanded 
for  a  new  trial,  with  directions  as  set  forth  in  the  case  last  men- 
tioned ;  and  that  the  costs  of  the  appeal  be  paid  by  the  ap- 
pellees. 

Peyton^  L  W.  Smith  and  JL  C  Duncan^  for  the  plaintiffs. 

F.  B.  Cmirad^  for  the  appellants. 


Alfred  WELLwcrroN  and  another  t>.  The  Fireher's  Irbcraroe 
CoMPANT  of  New  Orlears. 

Affbal  from  the  Commercial  Court  of  New  Orleans,  TFatft ,  J. 

BuLLARD,  J.  This  case  turns  upon  the  same  bill  of  excep- 
tions as  the  two  last,  lurought  by  the  same  plaintiffs  against  the 
Merchants'  and  the  Ocean  Insurance  Companies.  The  same 
judgment  must  be  given. 

It  is,  therefore,  a4}adged  and  decreed  that  the  judgment  of 
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the  Commercial  Court  be  reversed,  and  that  the  case  be  re- 
manded for  a  new  trial,  with  directions  to  the  judge  as  set  forth 
in  the  case  against  the  Merchants'  Inpurance  Company,  and 
that  the  costs  of  the  appeal  be  paid  by  the  plaintiffs  and  ap^ 
peUees: 

PeytoUf  L  W.  Smith  and  Jm  C  Duncan,  for  the  plaintiffs. 

Durante  Lockett  and  Micon,  for  the  appellants. 


JoHW  Fffz  Miller  and  another,  Syndics  of  the  credilyirs  of  said 
Miller,  v.  Antoine  Michoub  and  another. 

Froperty  not  subject  to  alienation  cannot  be  mortgaged.    C.  C.  3256. 

Where  a  leasee  of  ground  constmcts  buildings  or  other  works  thereon,  with  his  own  ma- 
terials, the  owner  of  the  soil  may  keep  them  on  paying  the  value  of  the  materials  and 
the  price  of  the  workmanship.  C.  C.  497,  498,  500.  The  lessee  having  only  the 
right,  at  the  expiration  of  the  lease,  to  claim  the  value  of  the  materials  and  the  price 
of  the  workmanship,  such  buildmgs  or  works  can  neither  be  alienated  nor  mortgag- 
ed by  him.  lie  may  alienate  his  right  to  claim  compensation,  or  to  take  the  build- 
mgs aWay  ;  bat  such  a  right  is  not  susceptible  of  being  mortgaged.  So  where,  by  the 
terms  of  the  lease,  any  buildings  erected  by  the  leasee  are  to  become  the  property  of 
the  lessor  at  its  expiration,  without  his  being  bound  to  pay  any  compensation  therefor, 
the  leasee  has  only  a  mere  moveable  right  of  poaseasion  and  enjoyment,  incapable  of 
being  mortgaged. 

Afpbal  from  the  District  Court  of  the  First  District,  BtuJum- 
cnt  J. 

Lockett  and  Micou^  for  the  plaintiffs' and  appellees. 

Bosdius  and  SouUj  for  the  appellants. 

SiHON,  J.  This  c€U3e  presents  the  following  facts :  On  the  9th 
of  May,  1829,  an  authentic  act  was  executed  by  which  the  late 
Nicholas  Girod  agreed  to  lease  to  John  F.  Miller,  for  the  term  of 
twenty  years,  a  certain  lot  of  ground,  situated  in  the  faubourg  St. 
Mary,  being  the  square  bounded  by  New  Leve6,  Girod,  Tchou- 
pitoulas  and  Notre  Dame  streets,  for  the  annual  rent  of  $3000 ; 
and  it  is  therein  stipulated  that,  at  the  expiration  of  the  lease, 
(9th  of  May,  1849,)  ^  Ledit  sieur  Girod,  et  ses  hiritiers  ou  ayans 
caute  rentreront  dans  la  possession  etjouissance  du  dit  lot  de  terre  et 
des  edifices  y  construits;  et  a  cette  epoque,  toutes  les  batisses  et  ami" 
lioraiionSf  de  quelque  nature  qu^elles  soient  qui  existavnt  sur  le  dii 
29 
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lot  de  terre  devieridront  la  propria  incommutable  du  dit  sieur  Qu 
rod  et  ses  heritiers^  sans  aucune  compensaiion  pour  les  dites  baiu^ 
seSf  4^/'  Miller,  however,  does  not  obligate  himself  to  erect  any 
building  on  the  property  daring  the  continuance  of  the  leaso* 
The  contract  contains  also  the  following  clause :  **  Et  dans  h 
cos  ok  la  dite  rente  ou  layer  de  $3000  ne  seroit  pas  r^gulidrement 
paye  le  neufMai  de  chaque  amde  a  compter  de  neufMai^  1830,  aHors 
le  sieur  baiUeur  aura  le  droit  de  vendrCf  ou  As  f  aire  vendrepour  effec-' 
tuer  le  dit  payement,  telle  portion  des  batisses  qui  aura  ite  disigtU^ 
par  le  preneur^  pourvu  qu  ^elle  soit  d  *une  valeur  suffisanie  pour  sat- 
isfaire  la  somme  ainsi  due  par  le  preneur;  le  dite  sieur  MiUer  oon» 
senUtntque  le  present  acte  emporie  avec  lui  execution  paree  etsoii 
revetu  de  toute  la  force  d*unjugement  en  dernier  ressort/*  Thus 
we  understand  from  this  contract  that,  at  the  end  of  twenty 
years,  the  landlord  is  to  re-take  the  possession  and  ei^oyment  of 
the  premises  and  of  the  buildings  erected  thereon,  and  that,  at 
that  time,  all  such  buildings  are  to  become  his  property,  without 
his  being  bound  to  compensate  the  lessee  for  the  value  of  the  im- 
provements. 

The  lessee  took  possession  of  the  lot  under  the  lease,  and  erect- 
ed thereon  eight  two  story  brick  buildings  fronting  on  Girod 
street.  On  the  2d  of  November,  1840,  he  sold  one  undivided 
half  of  his  interest  in  the  lease  and  buildings  to  a  third  person, 
subject  to  the  rights  of  several  under  tenants,  and  with  the  bene- 
fit of  any  buildings  and  improvements  erected  thereon  by  the 
latter ;  and,  at  other  periods,  executed  mortgages  on  the  other 
half,  in  favor  of  Samuel  H.  Turner,  to  secure  the  payment  of 
$7,592  74,  with  interest,  and  of  Joseph  Fowler  to  secure  the  pay- 
ment of  810,000,  with  the  same  interest. 

The  lessee  made  a  surrender  of  his  property  to  his  creditors* 
and,  on  the  6th  of  June,  1842,  his  undivided  half  of  the  eight  brick 
houses  and  lease  was  sold  by  his  syndics  at  public  auction,  and 
abjudicated  to  the  executors  of  the  lessor  for  the  sum  of  $1  l^^OO 
cash.  The  executors  pretended  that  the  price  of  the  a^judici^ 
tion  should  be  compensated  by  a  claim  against  the  insolvent's 
estate,  due  to  Girod's  succession,  for  arrears  of  rent  and  taxes* 
amounting  to  upwards  of  917,000,  on  their  giving  bond  and  se« 
curity  to  contribute  to  the  payment  of  debts  having  a  j^refer^ioe 
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over  ihem*  This  was  refused  by  the  lessee's  sjrndics,  and  objeet- 
ed  to  by  the  mortgage  creditors.  The  syndics  retained  posses- 
ion of  the  premises,  and  a  suit  was  brought  by  them  against  the 
lesBor^s  exequtors  for  the  amount  of  the  adjudication.  The. 
syndics  subsequently  filed  a  tableau  of  distribution,  which  was 
opposed  by  the  executors,  on  the  ground  that  their  claim  was 
mperior  to  that  of  the  pretended  mortgage  creditors.  The  suit 
and  the  opposition  were,  by  consent  of  parties,  consolidated ;  and, 
after  a  full  investigation  of  the  respective  rights  of  the  parties 
under  the  lease  and  acts  of  mortgage,  the  judge  a  quo  decided 
that  the  executors'  claim  for  rent  and  taxes  should  have  the  pre- 
ference over  the  pretended  mortgage  debts  claimed  by  Turner 
and  Fowler,  to  be  paid  out  of  the  proceeds  of  the  sale  of  the  pre- 
mises leased  and  of  the  moneys  collected  and  to  be  collected  of 
onder  tenants,  and  ordered  the  executors  to  be  put  in  possession 
of  the  property;  and  from  this  judgment,  the  mortgage  creditors 
and  the  syndics  have  appealed. 

From  the  facts  above  stated,  and  the  pleadings  of  the  parties, 
H  appears  that  the  objection  made  by  the  syndics  to  allow  the 
compensation  claimed  by  the  executors,  is  founfied  on  the  pre- 
tence that  the  premises,  or  their  proceeds  are  not  subject  to  the 
privilege  on  which  the  right  of  compensation  is  based ;  and  that 
the  mortgage  creditors  ought  to  have  the  preference  on  said 
proceeds.  Hence  the  first  question  which  presents  itself  for  our 
oonsideration  and  solution,  is,  whether  the  right  of  the  lessee  to 
the  buildings  and  lease,  was  susceptible  of  being  mortgaged  ? 

That  is  a  question  of  considerable  importance,  and  although, 
firom  the  stipulations  contained  in  the  contract  of  lease,  the  par- 
ties thereto  may  appear  to  stand  towards  each  other  in  a  pecu- 
liar situation,  in  rebition  to  the  property  upon  wiiich  third  per- 
aoas  pretend  to  have  acquired  subsequent  rights,  we  shall  first 
examine  it  acceding  to  the  general  principles  of  law  which  may 
govern  a  ease  of  this  nature,  without  the  stipulation  upon  which 
the  appellees  rely. 

It  will  be  conceded  liiat  under  art.  8256  of  our  Civil  Code,  the 
foHowihg  objects  aUme  are  susceptible  of  mortgage :  1st.  bn- 
movcMes  subject  to  alienation,  and  their  accessories  considered 
likewise  as  immovables.    2d.  The  usufruct  of  the  same  descrip- 
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tion  of  property,  with  its  accessories.  3d.  Slaves.  And  4th. 
Ships  and  other  vessels.  Thus  it  is  clear  that,  if  the  property  on 
which  the  right  of  mortgage  is  pretended  to  exist,  is  not  subject 
to  alienation,  it  cannot  be  mortgaged.  Here  the  parties  stand 
towards  each  other  in  the  relation  of  landlord  and  tenant.  On 
the  one  hand,  the  landlord  has  the  dominium  directum^  and  the 
tenant,  on  the  other  hand,  has  the  dominium  utile  of  the  premises. 
This  dominium  uiile^  which  is  nothing  but  the  right  to  eigoy  and 
possess  the  property,  cannot  be  mortgaged,  unless  it  come  within 
the  second  denomination  of  the  objects  susceptible  of  being 
mortgaged,  to  wit,  the  usufruct  of  immovable  property ;  but 
the  right  to  mprtgage  does  not  extend  further  than  the  usufruct 
itself,  and  it  has  no  application  to  any  other  property  to  which 
the  mortgagor  has  no  direct  title,  or  has  only  a  precarious  one. 
So,  if  the  lot  which  was  leased  in  this  case  to  the  insolvent,  had 
never  been  improved,  it  is  obvious  that  he  could  never  have 
granted  any  mortgage  upon  it,  although,  under  the  lease,  he 
might  be  said  to  have  the  dominium  utHe.  The  ownership  of  the 
lot,  or  of  the  soil,  was  in  the  lessor,  and  by  him  alone  could  it  be 
alienated,  and  ctasequently  mortgaged.  Duranton,  VoL  19, 
No.  266,  says :  '*  Quoique  les  droits  d!usage  et  cChabitoHon  r6^ 
gident  sur  des  immeubleSf  et  quHls  aient  beauamp  d*affmiti  avec  le 
droit  dTusufruitf  n^amoins  Us  ne  sontpas  susceptible  d!hypoihique^^. 
So  should  it  be  with  regard  to  the  rights  resulting  from  a  lease 
of  immovable  property,  although  the  lease  itself  may  be  sold 
or  transferred. 

Now  it  is  one  of  the  well  known  principles  of  our  laws,  that 
*^  the  property  of  the  soil  carries  unth  it  the  property  ofaUthatuMch 
is  directly  above  and  under  if  (C.  G.  art.  497)  ;  that  all  the  con- 
structions, plantations  and  works,  made  on  or  within  the  soil,  are 
supposed  to  be  done  by  the  owner  and  to  belong  to  him,  unless 
the  contrary  be  proved  (art.  498) ;  and  that  although  such 
constructions  and  works  have  been  made  by  a  third  person,  with 
his  own  materials,  the  owner  of  the  soil  has  a  right  to  keep 
them,  and  they  are  acquired  by  him  by  virtue  of  the  right  of  ac- 
cession, on  reimbursing  to  the  owner  of  the  materials,  their 
value  and  the  price  of  workmanship,  without  any  regard  to  the 
greater  or  less  value  which  the  soil  may  have  acquired  thereby. 
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Oivil  Code,  art.  500.  Under  these  principles,  is  it  not  obvious 
that,  if  a  lessee  of  a  naked  lot  erect  houses  upon  it  with  his 
own  materials,  the  buildings,  presumed  to  belong  to  the  owner 
of  the  soil,  would  only  give  him,  the  lessee,  the  right,  at  the  expi- 
ration of  the  lease,  to  claim  of  the  lessor  the  value  of  the  mate- 
rials and  the  price  of  the  workmanship?  The  buildings  would 
be  his  only  in  this  sense,  that  he  would  have  the  dominium  utile 
of  the  whole  premises  during  the  lease,  and  would  be  entitled 
to  a  legal  compensation  for  the  improvements  from  the  owner  of 
the  soil  at  its  expiration.  But  as  he  could  not  deprive  the  own- 
er of  the  right  given  him  by  art.  500,  above  quoted ;  as  he  would 
be  bound  to  consider  the  buildings  as  belonging  to  the  lessor, 
subject  only  to  the  said  compensation,  how  could  he  alienate 
them  7  What  title  to  the  said  buildings  could  he  transfer  to 
another  7  The  same  kind  of  title  which  he  has,  to  wit,  the  right 
of  claiming  the  compensation  or  of  taking  the  buildings  away, 
if  the  owner  did  not  choose  to  keep  them  ;  and  surely  this  kind 
of  right  is  not  susceptible  of  being  mortgaged. 

Art.  455  of  our  Code,  referred  to  by  the  appellants'  counsel, 
says  that  buildings,  or  other  constructions,  whether  they  have 
their  foundations  in  the  soil  or  not,  are  immovable  by  their  na- 
ture. This  is  true,  but  they  are  immovable  only  in  relation  to 
the  soil,  with  regard  to  the  owner  of  the  soil ;  but  not  in  relation 
to  the  owner  of  the  materials  with  which  they  have  been  erect- 
ed. We  have  just  now  demonstrated  the  extent  of  the  right  of 
the  latter ;  they  are  mere  moveable  rights,  subject  to  be  exercis- 
ed at  the  option  of  the  owner  of  the  soil,  and,  if  the  buildings 
are  to  be  taken  away,  they  become  moveables,  after  being  de- 
tached from  the  soil ;  until  then,  however,  they  are  immovables^ 
as  being  a  part  of  the  estate  composed  of  the  soil  and  of  the  im- 
provements, and  may  be  mortgaged  by  the  owner  of  such  estate. 
Doranton,  Vol.  19,  No.  258. 

Under  the  French  laws  it  is  well  settled,  that  a  right  of  em- 
phyt6oses  (unknown  to  our  laws,)  a  hail  emphj/teotique^  is  sus- 
ceptible of  being  mortgaged.  Duranton,  Vol.  19,  No.  268. 
Troplong,  Hypoth,  Vol.  2.  No.  405.  But  this  is  peculiar  to  the 
FVench  legislation,  and  is  governed  by  special  laws  upon  the 
subject.    In  contradistinction,  however,  with  the  right  of  mort- 
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gaging  property  held  tinder  a  bail  emjphj/Uatique^  it  has  been  de- 
cided by  the  court  of  Cassation,  that :  **Ilne  mffitpas  qu  *un  bail 
soU'd  langues  €mneespourqu  'il  puuse  eire  considiri  comme  emphy- 
teotique.  Ainn  cdui  qui  9ur  un  terrain  pris  dfermepour  27  anSf  a 
&eve  des  amstructiona  en  vertu  d^une  clause  du  oantratf  rCa  sur  les 
constructions  gu*un  droit  de  joutssance  mobUiire  par  sa  naturCf  et 
par  consequent  nan  susceptible  dChypothique'^  This  opinicm  had 
been  entertained  by  the  royal  court  of  Paris,  whose  judgment 
was  reviewed  by  the  supreme  tribunal.  Dalloz,  Jurisprudence 
du  XIX  Siede,  vol.  19,  p.  61,  Verbo  Louage,  sect  TV.  And  it 
seems  from  the  case  itself,  which  we  have  examined,  that  it  has 
the  greatest  analogy  with  the  one  under  consideration.  See  also 
Troplong,  Contrat  de  Louage,  on  art.  1709  of  the  French  Code» 
from  which  our  art.  2644  was  borrowed.  No.  19,  et  seq  Thus, 
it  is  well  settled  in  France,  under  a  similar  system,  that  if  a  les- 
see has  erected  buildings  on  the  soil  leased,  by  virtue  of  a  clause 
in  the  contract,  his  right  on  such  buildings  is  limited  to  a  mere 
moveable  right  of  enjoyment,  and  is  not  susceptible  of  mortgage ; 
and  we  think  that  under  our  laws,  a  similar  doctrine  can  safely 
be  adopted. 

But,  by  the  very  terms  of  the  contract  in  this  case,  no  doubt 
can  be  entertained,  as  to  the  intention  of  the  parties,  that  the 
lessor  should  be  considered  as  the  owner  of  the  improvements; 
he  is  to  have,  at  the  expiration  of  the  lease,  the  possession  and 
eojoyment  of  the  lot  and  buildings ;  they  are  to  become  his  pnh 
perijff  without  his  being  bound  to  pay  any  compensation ;  this 
last  clause  was  inserted  in  the  act  undoubtedly  to  avMd  the  ex- 
ercise of  the  lessee's  right,  under  art  500  of  our  Code,  by  which 
the  latter  would  be  entitled  to  claim  a  compensation ;  and  we  do 
not  hesitate  to  decide,  that  the  lessee,  having  nothing  but  a  mere 
moveable  right  of  possession  and  eiyoyment  of  the  premises,  re- 
sulting from  the  contract  itself,  and  even  from  the  law,  he  could 
not  validly  mortgage  them.  They  were  not  his  absolute  proper- 
ty, and  he  had  no  right  to  alienate  them. 

From  this  view  of  the  question  it  results,  that  the  ^ipellants. 
Turner  and  Flower,  are  not  mortgage  creditors  of  the  in»dvent ; 
that  they  are  mere  ordinary  creditors ;  and  that  they  have  no 
right,  as  such,  to  dispute  the  application  or  imputation  of  the 
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proceeds  of  the  sale  of  the  leased  premises  to  the  satisfaction  of 
tiio  rent  due  to  the  lessor,  under  the  stipnlations  of  the  contract, 
firoiB  which  it  is  clear  that  such  rent  as  should  not  be  punctually 
|Mitd,  should  be  discharged  out  of  the  proceeds  of  the  sale  of  a 
portion  of  the  buildings.  It  is  equally  clear  that,  under  art. 
2676  of  our  Code,  the  right  of  pledge,  or  privilege,  allowed 
by  law  in  favor  of  the  lessor,  also  extends  to  the  sums  collected 
or  to  be  collected  from  under  tenants,  and  eveh  to  the  effects  of 
the  latter,  so  fiur  as  they  are,  or  may  be  indebted  to  the  princi- 
pal lessee ;  and  that,  therefore,  the  syndics  have  no  right  to  dis- 
pilte  it.  As  to  the  lessee,  or  his  syndics,  tfaefe  was  no  necessity 
to  record  the  lease. 

In  relation  to  the  liquidation  of  the  appellees'  claim  for  rent 
and  taxes  against  the  estate  of  the  insolvent,  we  think  that  as 
to  the  amount  of  rent  due,  the  liquidation  is  correct  It  was  ad- 
mitted on  the  trial  that  the  rent  from  1839  to  1841  was  settled  by 
notes,  amounting  together  to  (6,150;  that  the  syndics  are  yet 
(on  the  day  of  the  trial,  which  took  place  in  July,  1844,)  in  pos-^ 
session  of  the  premises,  and  that  there  h  an  agreement  for  the 
collection  of  the  rents ;  and  the  record  shows  sufficiently  that, 
the  syndics  having  reflised  to  deliver  possession  of  the  property 
to  the  executors,  they,  said  syndics,  kept  the  control  and  posses- 
sion of  it,  so  as  to  continue  to  collfjct  the  whole  of  the  rents  from 
the  under  tenants.  This  makes  them  responsible  for  the  whole 
rent  to  the  appellees,  and  threfj  years  thereof  (89000  to  the  9th 
of  May,  1844,)  was  properly  ^Jlowed  below. 

With  regard  to  the  reimbarsement  of  the  claim  for  taxes,  we 
think  it  has  been  fairly  and.  justly  liquidated.  The  contract  con- 
tains a  clause  in  which  it  is  stipulated  that :  *'  Les  taxes  d  'etat  et 
de  paroisge  sur  le  dit  lot.  de  terre  msdecrtt  seront  payees  par  M. 
Girodouatfans  cause ;  ^les  dites  taxes  sur  les  batisses  qui  seront  am- 
struUes  sur  le  dite  hi  terre  seront  payees  par  le  dit  sieur  MiUer  ou 
ayans  cause  J*  Giro'd,  and,  since  his  death,  his  executors  have  al- 
ways paid  the  whiole  of  the  taxes,  while  Miller  was  bound  to 
pay  the  state  an.d  parish  taxes  due  on  the  buildings;  but  they 
were  assesse(\  together,  and  it  became  necessary  below  to  re- 
sort to  parol  evidence  to  ascertain  the  proportion  which  Miller 
was  to  pay  for  the  buildings ;  and  this  brings  us  to  the  consider^ 
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ation  of  a  bill  of  exceptions  found  in  the  record,  from  which  it  ap-- 
pears  that,  on  the  execators'  introducing  witnesses  to  estimate, 
according  to  their  knowledge  of  the  facts  and  of  the  situation  of 
the  premises,  the  proportion  of  taxes  due  by  Miller,  the  evidence 
was  objected  to  by  the  appellants'  counsel  and  admitted  by  the 
oonrt*  This  bill,  however,  has  not  been  insisted  on  by  the  coun- 
sel in  their  written  arguments,  and  seems  to  be  abandoned;  but 
had  it  been  urged  that  the  testimony  was  illegal,  our  impression 
is  that  it  was  properly  admitted.  The  assessment  of  the  taxes 
had  nothing  to  do  wilii  the  contract  between  the  lessor  and  the 
lessee,  and  the  want  of  it  cannot  be  any  bar  to  the  recovery  of 
the  proportion  due  by  Miller  under  the  contract,  on  the  lessor^s 
showing  the  extent  of  said  proportion,  and  the  payment  of  the 
taxes  assessed  on  the  whole  property.  This  was  done  below^ 
and  although,  under  art.  2672  of  the  Civil  Code,  the  landlord  is 
bound  to  pay  all  taxes,  we  think,  that,  according  to  the  peculiar 
clause  contained  in  the  contract,  the  appellees  had  a  right  to 
claim  the  reimbursement  of  the  amount  established  by  the  evi* 
dence,  and  that  such  amount  has  been  properly  allowed. 

In  conclusion,  we  are  of  opinion  that,  the  claim  of  the  execu- 
tors, under  the  contract,  not  being  in  conflict  with  the  superior 
rights  of  any  other  creditor  of  the  insolvent,  the  compensation 
contended  for  by  the  appellees  was  correctly  maintained  below  ; 
that  the  amendment  to  be  made  to  the  tableau  of  distribution 
filed  by  the  syndics,  is  fully  supported  by  law  and  by  the  evi- 
dence ;  and  that  the  judgment  appealed  from  is  in  all  respecta 
correct 

Judgment  affirmed. 


r 
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Claude  Aktoine  Choppin  and  others  v.  Jean  Pierre  Michel. 

An  act  of  sale  of  lands,  passed  in  1774  before  a  Spanish  commandant  in  Louisiana,  in 
the  presence  of  two  witnesses,  which  recites  that  the  vendor  did  not  sign  it  because 
hecoaldnot  write,  and  that  the  title  was  delivered  to  the  vendee  who  took  im- 
mediate possession,  and  which  had  remained  among  the  notarial  records  of  the  parish, 
is  admissible  in  evidence  to  prove  a  title  to  the  property.  Per  Curiam :  The  act 
would  have  been  sufficient  evidence  of  title  under  the  Spanish  law,  which  permitted 
parol  sales  of  unmovables ;  it  has  all  the  requisites  of  an  authentic  act ;  and  the  ab- 
sence of  the  vendor's  signature  is  sufficiently  accounted  for  by  the  public  officer  who 
received  it,  the  ordinary  mark  of  a  party  to  an  authentic  act  not  being  required  at 
that  period. 

An  extract  certified  by  the  clerk  firom  the  minutes  of  the  court,  showing  that  a  judg- 
ment had  been  rendered  in  a  suit,  though  the  minutes  were  signed  by  the  judge,  is 
not  the  best  evidence  of  the  judgment,  as  the  law  requires  a  judgment  to  be  given  and 
signed  m  every  case  ;  and  it  is  to  be  presumed  that  one  exists  until  the  contrary  is 
shown.  The  extract  from  the  minutes  would  be  admissible  to  prove  a  judgment  ren*! 
dered  in  1814,  on  proof  that  no  judgrment  could  be  found  in  the  record,  and  that  no 
.other  than  that  entered  on  the  minutes  appeared  to  have  ever  existed,  or  that  it  hod 
been  lost 

Testimony  of  witnesses  taken  in  a  suit  between  other  parties,  offered  to  prove  possession 
by  persons  long  since  dead,  is  inadmissible,  where  the  affidavit  made  for  the  purpose 
of  laying  a  foundation  for  its  admission  does  not  state  that  the  witnesses  are  dead, 
nor  what  efforts  have  been  made  to  procure  other  evidence  of  the  fact. 

Copies  of  judgments  of  the  Supreme  Court,  certified  by  the  clerk,  are  sufficiently  proved , 

The  signatures  of  the  Spanish  governors,  and  other  known  officers  of  the  former  pro- 
vincial governments  of  Louisiana,  prove  themselves.  Where  any  question  is  raised 
as  to  the  authenticity  of  such  signatures,  or  the  authority  of  the  officer,  the  burden  of 
proving  the  fraud  or  want  of  authority,  devolves  on  the  party  alleging  such  fraud 
or  want  of  authority. 

A  defendant  in  a  petitory  action  may  defend  himself  by  setting  up  title  in  a  third  per- 
son. 

By  a  royal  order  of  the  23d  October,  1798,  the  power  to  grant  lands  was  taken  from 
the  Governor  of  the  province  of  Louisiana,  and  restored  to  the  Intendant 

Appeal  from  the  District  Court  of  West  Baton  Rouge,  Deb- 
lieuXf  J. 

Garland,  J.  The  plaintiffs  allege  they  are  the  owners,  and 
that  they,  and  those  under  whom  they^claim,  have  always  been  in 
possession  of  a  tract  of  land  of  fifteen  arpents  front  on  Pausse 
Riviere,  by  a  depth  of  forty  arpents.  That  notwithstanding 
their  title,  which  has  been  confirmed  by  the  United  States,  and 
their  actual  possession,  the  defendant  pretends  to  be  the  owner 
of  a  part  of  said  land.    They  say  the  land  now  claimed  is  a 
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part  of  a  tract  of  forty  arpents  front  on  the  Mississippi  river,  by 
the  same  depth  on  the  lower  channel  of  Fansse  Riviere,  which 
was  granted  on  the  9  th  February,  1767,  by  Desmazillieres,  then 
Commandant  of  Pointe  Coup6e,  to  Pierre  Perreault,  and  is  de- 
rived from  him  by  a  regular  chain  of  titles.  They  ask  a  judg- 
ment for  the  land,  and  for  91>000  damages. 

The  defendant  denies  generally  the  allegations  in  the  petition, 
and  specially  denies  that  the  plaintiffs  are  either  the  owners  or 
possessors  of  the  land  claimed,  or  that  they  have  any  title  to 
the  same.  He  further  says,  that  he  is  the  bonajide  owner  and 
possessor  of  a  plantation,  situated  on  the  river  Mississippi,  with 
a  front  of  about  twenty-seven  arpents^  with  such  depth  as  will 
make  a  superficial  quantity  of  800  arpents^  the  same  having 
been  granted,  located  and  surveyed  under  the  Spanish  govern- 
ment in  Louisiana,  bounded  on  the  upper  side  and  rear  by  va- 
cant land,  and  on  the  lower  line  by  Estevan  Watts,  and  on  the 
point  by  the  river.  This  land  he  says  was  granted  to  Joseph 
MoUere  by  Governor  Gayoso,  on  the  14th  February,  1799 ;  and 
was,  on  the  4th  June,  1800,  regularly  located  by  Lareau  Tru- 
deau.  Surveyor  of  the  Province,  &c.  That  he  holds,  owns  and 
occupies  this  land  by  regular  conveyances  from  MoUere ;  there- 
fore he  sets  up  his  title,  and  pleads  the  prescription  of  ten, 
twenty  and  thirty  years.  The  answer  concludes  by  a  prayer, 
that,  in  case  of  eviction,  he  may  have  a  judgment  for  910,000  for 
improvements,  he  being  a  possessor  in  good  faith. 

Choppin,  one  of  the  plaintiffs,  was  a  defendant  in  the  case  of 
DevaUv.  Choppin  et  al.^  15  La.  560,  and,  with  the  other  plain- 
tiffs, now  claims  the  fifteen  arpents  f rout  onFausseRividre,  by  a 
depth  of  forty  arpents^  running  towards  the  Mississippi,  under  the 
same  title  which  the  defendants  in  that  suit  set  up  to  protect 
themselves  from  the  claim  of  Devall,  in  which  they  succeeded. 
For  the  particulars  of  this  title,  see  pages  571,  572,  573  of  the 
report  mentioned.    The  rights  of  Dupr6  and  Demonville,  the 
other  .plaintiffs,  are  derived  from  Choppin  and  the  heirs  of  Fran- 
cois Lebeau,  whose  title  formed  a  part  of  the  suit  alluded  to ; 
and,  in  fact,  had  Devall  succeeded  in  his  suit,  his  titles,  derived 
from  Conway,  would  have  covered  a  c(msiderable  portion  of 
the  land  to  which  the  plaintiffs  assert  a  title.    In  this  case,  it 
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is  further  proved  by  Charles  Morgan,  that  on  the  4th  of  Angnst* 
1806,  he,  as  a  United  States  sarveyor,  and  in  parsoance  of  an 
order  of  the  Surveyor  General,  surveyed  the  tract  of  land  called 
Pointe  da  Manoir,  for  Pierre  Perreault  or  Perreau,  and  gave  it 
forty  arpenU  front  on  Fausse  Riviere  by  the  same  on  the  Missis- 
sippi, making  1,408  acres,  equal  to  about  1,600  arpents.  Bau* 
din  lived  for  some  time  on  the  land.  UHermite,  also  a  surveyor, 
says  that,  in  February,  1821,  he  surveyed  the  land  for  Alexan- 
der Baudin,  and  followed  a  plat  that  appeared  to  have  been 
made  by  Morgan.  The  lines  then  extended  to  that  of  Labauve, 
and  included  the  fifteen  aiyerUs  front,  claimed  by  the  plaintiffs, 
it  being  exactly  forty  arpents  from  the  Mississippi  to  the  limit 
of  Labauve.  Baudin  then  occupied  the  land,  as  he  had  previ- 
ously. In  1820  he  presented  his  claim  to  the  Land  Office  in 
New  Orleans  for  confirmation.  He  represented  it  as  being  situ- 
ated at  a  place  called  Pointe  du  Manoir,  at  the  eastern  mouth  of 
Fausse  Riviere,  containing  forty  arpents  front  on  the  Mississippi, 
and  forty  arpents  in  depth,  bounded  on  one  side  by  the  channel 
of  Fausse  Rividre,  and  on  the  other  by  the  Mississippi.  The 
claim  was  supported  by  the  titles  now  again  presented ;  it  was 
recoDunended  for  confirmation,  and  was  actually  confirmed,  as 
reported,  by  an  act  of  Congress  passed  the  28th  February,  1823 ; 
but  from  the  plat  of  survey  obtained  from  the  Surveyor  Gene- 
raFs  office,  in  May,  1844,  it  appears  that  the  claim  has  been 
located  for  only  875  08-100  acres ;  audit  is  evidently  not  located 
according  to  the  confirmation,  from  which  the  Surveyor  General 
says,  "there  is  no  confliction  known  to  this  office.** 

The  defendant's  title  is  based  upon  a  requite^  signed  in  New 
Feliciana,  the  2#th  November,  1798,  by  Joseph  Mollere,  who 
prays  the  Governor  to  accord  to  him  eight  hundred  superficial 
arpevOs  of  cypress  land  in  the  district  of  Pointe  Couple,  ^  a  dos 
y  media  leguas  del  fuerte  o  antiguo  reducto  rio  abaxo  y  lindando 
IM>r  el  sur  contieras  apeadas  a  favor  de  Dn.  Estevan  Watts.** 
On  the  14th  February,  1799,  Governor  Gayoso  gave  the  usual 
order  on  this  application,  directing  the  Surveyor  General  to 
put  the  peurty  into  possession  of  eight  hundred  arpents  of  vacant 
land  as  prayed  for,  without  causing  prejudice  to'  any  other  pro- 
prietor, &c.    On  the  4th  June,  1800,  Lareau  Trudeau  located 
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the  claim  as  fronting  on  the  Mississippi,  bounded  on  the  lower 
side  by  Don  Estevan  Watts,  and  above  and  in  the  rear  by  va- 
cant land.  The  claim  was  presented  by  MoUere,  or  his  heirs^ 
for  confirmation,  and  by  the  commissioners  rejected,  as, there 
was  no  proof  of  possession  on  the  1st  October,  1800.  On  the 
2d  July,  1818,  the  parish  judge  of  East  Baton  Rouge  offered  the 
land  at  public  auction,  as  a  part  of  the  property  belonging  to 
the  heirs  of  Mollere,  who  had  died  in  the  year  181 1,  ot  previously. 
At  this  sale,  the  land  was  adjudged  to  Pierre  Gautier  for  <(800, 
payable  in  one,  two  and  three  years.  The  land  is  sold  with  an 
express  stipulation  of  no  warranty  on  the  part  of  the  vendors^ 
and  at  the  risk  and  peril  of  the  purchaser,  to  whom  the  title 
was  exhibited.  On  the  29th  March,  1820,  Gautier  sold,  by  pub- 
lie  act,  before  the  same  parish  judge,  to  the  defendant,  the  same 
tract  of  land,  describing  it  as  the  one  purchased  of  the  estate  of 
Mollere  on  the  2d  July,  1818,  as  would  more  fully  appear  by 
the  act,  then  of  record  in  said  office.  In  this  act,  Gautier  only 
warrants  against  himself,  his  heirs,  or  persons  claiming  under 
him.  The  defendant  took  possession  of  the  land  soon  after  this 
sale,  and  has  held  it  ever  since.  He  has  paid  taxes  on  it  €Ui 
Gautier  did,  and  also  cultivated  it.  In  1820,  he  presented  it  to 
the  Land  Office  in  New  Orleans,  for  confirmation :  it  was  re- 
ported on  favorably,  and  confirmed  by  Congress  at  the  same 
time  that  the  claim  of  Baudin  was.  The  confirmation  was  in 
the  name  of  the  heirs  of  Mollere,  for  the  use  of  Michel.  The 
claim  has  been  located  by  the  Surveyor  General  of  the  United 
States,  and  the  ftiU  quantity  of  eight  hundred  arpents  allow- 
ed it. 

One  witness  testifies  that,  in  the  year  1804,  he  was  on  the 
land  for  several  days  with  Mollere,  who  had  one  or  more  cabins 
on  it,  for  the  use  of  himself  and  some  slaves  who  were  there 
getting  timber,  and  that  it  appeared  as  if  he,  or  some  other  per- 
sons, had  been  there  at  other  times.  It  is  also  shown  that  one 
Robin  Delogny  was  also  on  the  land,  or  near  it,  cutting  timber ; 
but  whether  he  had  permission  from  some  of  the  parties,  or  was 
a  trespasser,  is  not  proved.  No  title  to  any  land  in  that  quar- 
ter is  exhibited,  or  pretended  to  exist  in  the  name  of  Delogny, 
further  than  may  be  inferred  from  his  name  being  mentioned  in 
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one  of  the  acts  between  Baudin  and  Guinanlt,  as  being  a  conti- 
guous proprietor. 

The  court  below  gave  a  judgment  for  the  defendant,  on  his 
plea  of  prescription,  and  the  plaintiffs  have  appealed. 

Our  attention  is  first  called  to  several  bills  of  exception. 

I.  The  plaintiffs  offered  in  evidence  a  copy  of  an  act  of  sale 
fronij  Perreault  to  Herbert  or  Hebert,  to  the  introduction  of 
which  the  defendant  objected,  on  the  ground  that  it  does 
not  appear  that  the  act  was  signed,  and  that  the  certificate  of 
the  judge  is  no  proof  that  it  was.  This  is  the  same  objection 
taken  by  the  counsel  of  Devall  in  his  case  against  Ghoppin 
et  al.  ]in  15  La.  573-4*  It  was  then  held  to  be  adtnissible, 
and  we  see  no  reason  to  change  our  opinion.  The  only  differ- 
ence now  is,  that  the  document  is  offered  as  evidence  against 
Michel,  instead  of  Devall.  In  both  cases  it  was  relied  on,  as  be- 
ing part  of  the  title  under  which  the  plaintiffs  claim.* 

II.  The  plaintiffs  offered  in  evidence,  in  order  to  show  a  title 
in  Baudin«  an  execution  issued  against  Catherine  Herbert,  &c., 
in  a  suit  brought  by  her  against  Mathurin,  in  which  it  is  said 
that  there  was  a  judgment  against  her  for  costs;  also  a  sheriff's 
deed  to  Baudin ;  and,  to  prove  that  there  was  a  judgment  of 
non*suit,  they  offered  an  extract  from  the  minutes  of  the  court, 
which  were  signed  by  the  judge  thereof,  wherein  the  title  and 

*  The  nature  of  the  document  aSend  in  evidence  ie  explained  in  the  followmg  ex- 
tract iiom  the  opinion  of  the  court  in  Devall  v.  Choppin  et  al. 

'<  Plaintiff  objected  to  the  production  of  a  copy  of  the  act  of  sale  from  Perrault  to 
Herbert,  on  the  grounds  that  the  original  had  not  been  signed  by  the  vendor,  that  it 
is  notjan  authentic  act,  and  that,  therefore,  the  original  must  be  produced  and  the  sig- 
natures proven.  The  act  was  passed  m  1774,  before  the  Conunandant  of  Pointe 
Couple,  in  the  presence  of  two  witnesses,  and  states  that  the  vendor  did  not  sign  it, 
because  he  did  not  know  how  to  write ;  the  title  is  mentioned  to  have  been  delivered 
to  the  vendee,  who,  it  appears,  took  immediate  possession  of  the  land.  We  think  this 
act  would  have  been  sufiGicient  evidence  of  title  imder  the  Spanish  law,  which,  as  this 
court  has  repeatedly  recognized,  permitted  parol  sales  of  immovables ;  it  has  all  the 
requisites  of  an  authentic  act ;  as  such  it  remained  deposited  among  the  notarial  re- 
cords of  Pointe  Couple,  and  the  absence  of  the  vendor's  signature  is  sufficiently  ac- 
counted for  by  the  public  officer  who  received  it ;  at  that  remote  period,  the  ordinary 
mark  of  a  party  to  an  authentic  act  was  not  required.  In  our  opinion,  the  District 
Judge  did  not  err  in  permitting  the  copy  to  be  read  in  evidence."    15  La.  573. 
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number  of  the  suit  is  given,  the  court  and  the  parish  named, 
also  the  year  and  day  of  the  month ;  and  it  says — ^  Plaintiff  non- 
suited, and  to  pay  costs  of  suit  to  be  taxed."*  This  was  ob- 
jected to,  as  an  extract  from  the  minutes  of  the  court  was  not 
the  best  evidence,  since  the  law  requires  a  judgment  in  each  case 
to  be  given  and  signed,  which  it  is  to  be  presumed  was  done. 
The  judge  admitted  the  extract  from  thb  minutes  to  be  read. 
In  this,  we  think,  he  erred.  The  judgment  taken  from  the  re- 
cord is  certainly  the  best  evidence,  and  we  are  to  presume  that 
one  exists,  until  the  contrary  is  shown.  This  proceeding  took 
place  in  the  year  1614,  when  the  courts  were  somewhat  more 
indifferent  as  to  forms  than  at  present ;  and  this  court  has,  on 
several  occasions,  leaned  in  favor  of  their  proceedings,  when 
the  ends  of  justice  were  to  be  promoted. 

But,  we  think,  before  secondary  evidence  should  be  admitted, 
it  should  be  proved  that  the  best  cannot  be  obtained.  In  this 
ease,  if  it  were  proved  that  no  judgment  could  be  found  in  the  re- 
cord, that  no  other  than  that  entered  on  the  minutes  seemed 
ever  to  have  existed,  or  that  the  papers  were  lost,  we  should 
be  disposed  to  say  that  the  extract  from  the  minutes  was  ad- 
missible ;  but  until  some  ground  is  stated,  or  foundation  laid, 
we  think  it  unadvisable  to  depart  from  the  settled  rule.  In  one 
instance,  we  held  a  sale  under  execution  good,  upon  proof  of 
the  judgment  being  lost. 

lU.  The  plaintiffs  in  order  to  show  an  early  possession  in  Her- 
bert and  others,  under  whom  they  claim,  offered  in  evidence  the 
depositions  of  Madame  Porche  and  J.  B.  Toumoir,  taken  in  the 

*  Subjoined  is  the  extract  offered  in  evidence : 
« Catherine  Herbert,  widow  "j 

of  Pierre  F.  Bidou,  f      Foorth  District  Coart,  Parish  of  Pointe  Coop^, 

No.  327.        T.  r  Looinana,  Toeaday,  7th  A^ni,  1814. 

George  Mathurin.  J 

Plaintiff  non-Miited,  and  to  pay  oosta  of  suit  to  be  taxed.  (The  minutes  are  fligned) 
April  19th,  1814.  H.  M.  BaAcsBJouiMiB,  Judge  4th  District 

State  of  Louisiana,  Parish  of  Pointe  Couple.  I,  the  undersigned,  Clerk  of  the 
Fourth  Judicial  District  Court,  do  hereby  certify  that  the  foregoing  judgment  of  non- 
suit has  been  by  me  truly  extracted  from  the  mmates  of  the  court  Given  under 
my  hand  and  seal,  this  S2d  day  of  November,  A.  D.  1837. 


ihti 


A.  Bblzous,  Clerk." 
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suit  of  Devall  vs.  Choppin  et  oZ.  They  wete  objected  to,  on  the 
ground  that  the  defendant  was  no  party  to  that  suit.  But  the 
court  received  them,  on  the  ground  that  there  was  nothing  sus- 
picious about  them,  and  that  the  testimony  related  to  an  ancient 
settlement,  and  possession,  by  persons  long  since  dead.  For  the 
purpose  of  laying  a  foundation  to  admit  these  depositions,  the  af- 
fidavit of  one  of  the  counsel  was  offered,  who  deposed  that  he 
had  sought  in  vain,  with  one  of  the  plaintiffs  and  a  justice  of  the 
peace,  among  the  oldest  inhabitants  of  Fointe  Coupee,  for  wit- 
nesses relative  to  the  possession  of  Joseph  Herbert,  and  his  in- 
sanity, and  other  facts,  and  could  not  find  any.  But  the  afiida- 
vit  no  where  states,  that  Madame  Porche  or  Tournoir  are  dead, 
nor  what  particular  efforts  were  made  to  get  testimony.  We 
think  the  judge  erred.  He  should  have  at  least  required  the 
plaintiffs  to  make  out  a  strong  case,  to  authorise  them  to  use 
such  evidence  against  a  party  not  present,  nor  represented  when 
it  was  taken.  We  will  not  undertake  to  say,  under  what  cir- 
cumstances these  depositions  may  be  admissible,  nor  for  what 
purpose.  It  is  at  present  sufficient  to  say,  that  they  should  not 
have  been  admitted  under  the  circumstances  they  were. 

rV.  The  plaintiffs  offered  in  evidence, "  a  certified  copy  of  judg- 
ment rendered  in  the  Supreme  Court,  in  the  suit  of  Alexander 
Baudin  v.  Dubourg  and  Baron,  attorneys  in  fact,  ^.  This  was 
objected  to,  so  far  as  it  relates  to  all  proceedings  previous  to 
those  in  that  court,  on  the  ground  that  they  were  not  certified  to 
be  copies  of  the  original  by  the  proper  officer.'*  From  the  man- 
ner in  which  this  objection  is  stated,  we  do  not  understand  that 
any  thing  more  than  the  judgment  of  this  court  was  offered  as 
evidence.  If  that  be  true,  then  the  judge  did  not  err,  as  the  clerk 
of  this  court  is  entirely  competent  to  certify  copies  of  its  judg- 
ments. 

V.  The  defendants  offered  in  evidence,  in  order  to  show  a 
want  of  title  in  Madame  Bidou,  a  certified  copy  of  a  paper 
purporting  to  be  the  petition  of  one  Juan  Glaize,  address- 
ed to  the  Governor  General,  in  1776,  in  which  he  says,  that  he 
had  purchased  the  land  claimed  by  the  plaintiffs  of  Joseph  Her- 
bert, and  praying  that  he  be  put  in  possession  of  it,  and  an  order 
of  Governor  Galvez  thereon,  dated  in  1777.    The  original  is  cer- 
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tified  to  be  in  the  office  of  the  judge  of  the  parish  of  Pointe  Cou- 
ple. To  this  the  plaintiffs  objected,  on  the  ground  that  it  does 
not  appear  to  be  an  original,  nor  an  authentic  act,  nor  a  copy 
certified  by  a  proper  officer.  The  judge  certifies  that  the  copy 
is  from  an  original  document,  and  the  contrary  cannot  therefore 
be  presumed.  The  order  at  the  foot  of  the  petition  or  letter,  is 
directed  to  the  Gonmiandant  of  Pointe  Couple,  directing  him  to 
put  the  petitioner  in  possession  of  the  land  at  the  Punta  del  Ma- 
wnr^  and  purports  to  have  been  signed  by  Governor  Galvez. 
This  court  has  frequently  held,  that  the  signatures  of  the  Span- 
ish governors,  and  other  known  and  authorised  officers  of  the 
provincial  government  prove  themselves.  If  any  doubt  existed 
as  to  their  authenticity  and  genuineness,  or  as  to  the  authority 
of  the  officer,  the  burden  of  proving  the  fraud,  or  want  of  author- 
ity, devolves  on  the  party  making  the  objection. 

The  document  is  on  file  in  the  office  of  the  parish  judge  as 
a  muniment  of  title  belonging  to  Juan  Glaize,  or  some  person 
claiming  under  him.  It  certainly  does  not  belong  to  the  de- 
fendant ;  and  all  he  can  do  is  to  produce  a  copy  of  it,  unless  it 
can  be  shown  that  the  court  has  authority  to  compel  the  parish 
judge  as  its  custodian,  to  produce  it  in  court.  The  defendant 
has  a  clear  right  to  set  up  an  outstanding  title  in  another  person, 
to  protect  himself;  and,  if  the  document  is  calculated  to  prove 
such  title,  it  is  admissible,  and  the  court  erred  in  rejecting  it. 

Upon  the  merits,  we  are  of  opinion  that  justice  requires  this 
case  to  be  remanded  for  a  new  trial.  It  appears  to  us,  as  the 
case  Ls  now  presented,  that  the  title  under  which  the  plaintiffs' 
claim  has  not  been  located  according  to  the  terms  of  the  confirm- 
ation by  Congress,  or  the  grant  to  Perreault  by  the  French  au- 
thorities, nor  in  conformity  to  the  survey  made  by  Morgan  in 
1606.  Besides  this,  Morgan  testifies  that  nearly  one-third  of 
the  land  surveyed  by  him  as  included  in  the  title  to  Per- 
reault, has  been  washed  away  by  the  river.  It  is,  there- 
fore, important  to  ascertain  where  the  ancient  boundaries 
were,  and  how  muoh  of  the  land  still  remains  within  the  an- 
cient limits.  It  is  also  important  to  ascertain  something  more 
in  relation  to  the  defendant's  title.  It  is  a  foot  well  authenti- 
cated by  public  documents,  and  by  the  public  history  of  the 
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coimtry,  that,  on  the  22d  of  October,  1798,  a  royal  order  was 
issued  taking  from  the  Grovemor  of  the  Province  of  Louisiana 
the  power  to  grant  lands,  and  that  that  authority  was  restored 
to  the  Intendant.  This  order  was  formally  communicated  to 
Grovemor  Gayoso,  on  the  13th  of  February,  1790,  and  his  order 
directing  the  Surveyor  Greneral  to  put  Mollere  in  possession  of 
the  land  asked  for  in  his  petition  dated  in  the  month  of  No- 
vember previous,  is  dated  on  the  14th  of  February,  1799.  Mol^ 
lere  asks  for  a  tract  of  land,  two  and  a  half  leagues  from  the 
old  fort  or  redoubt,  descending  the  river,  acyoining  the  land  sur- 
veyed to  Estevan  Watts.  None  of  the  witnesses  tell  us  any 
thing  about  the  location  of  the  old  fort,  or  the  distance  of  the 
land  claimed  from  it. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be 
annulled  and  reversed,  and  this  case  remanded  for  a  new  trial, 
with  directions  to  the  court  below,  in  the  admission  and  rejec- 
tion of  testimony,  to  be  governed  by  the  principles  herein  stated, 
and  otherwise  to  proceed  according  to  law ;  the  defendant  pay-* 
ing  the  costs  of  the  appeal. 

8.  L.  Johnson  and  L.  Janiny  for  the  appellants. 

6.  8.  Lacey  and  Labauve^  for  the  defendant. 


John  Milliken  v.  James  Andrews  and  others. . 

Paiol  evidence  is  inadmissible  to  prove  that  a  slave  sold  by  defendant  to  plaintiff,  was 
reprseented  as  possessing  certain  qualifications  not  mentioned  in  the  act  of  sale. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Maktin,  J.  The  plaintiff  is  appellant  from  a  judgment  re- 
jecting his  claim  to  the  recission  of  the  sale  of  a  slave,  pur- 
chased from  the  defendant  Andrews,  on  the  ground  of  a  redhibi- 
tory malady,  and  the  absence  of  certain  qualities  which  said 
defendant  declared  he  possessed. 

The  first  judge  was  of  opinion  that  the  incurability  of  the 
disease  under  which  the  slave  is  stated  to  labor,  was  not  estab- 
lished ;  that  its  existence  was  not  positively  traced  up  to  the 
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time  of  the  sale  ;  and  finally,  that  the  representations  of  the 
qualifications,  the  absence  of  which  was  complained  of,  did  not 
appear  in  the  bill  of  sale ;  and  that  the  evidence  by  which  they 
were  attempted  to  be  proven,  was  vague  and  insofiicient. 

We  concur  in  the  opinion  of  the  first  judge,  that  the  plaintiff 
cannot  recover  on  the  score  of  the  absence  of  the  qualifications 
said  to  have  been  announced,  because  the  act  of  sale  is  silent  as 
to  them,  and  no  parol  evidence  could  be  received  of  them. 

The  slave  was  purchased  on  the  21st  of  April,  1840 ;  and  a 
physician  who  saw  him  in  the  latter  part  of  May,  or  beginning 
of  June  following,  attests,  that  'Uhe  cause  of  the  disease  under 
which  he  labored,  must  have  existed  for  months  previous  to  his 
seeing  him ;  that  the  disease  was  a  dropsy  of  the  chest ;  and 
that  there  was  a  possibility  of  a  cure  being  effected,  but  it  was 
not  pmbcMe  he  could  recover  so  as  to  become  a  healthy  slave.'' 
Other  witnesses  depose  that  the  slave  was  net  put  to  any  hard 
work,  was  properly  clothed  and  fed,  and  that  due  medical  aid 
was  given  to  him. 

The  trial  took  place  in  June,  1843,  and  the  judgment  waa 
signed  in  June,  1844,  upwards  of  three  years  after  the  sale. 
Until  then,  had  the  slave  died,  evidence  of  that  fact  might 
have  been  received.  It  is  shown  that  he  was  tendered  to 
the  defendant,  who  refused  to  take  him ;  but  we  have  no  evi- 
dence whether  he  recovered  from,  or  succumbed  to  the  dis- 
ease. True  it  is  a  witness  deposes  he  does  not  know  when  and 
where  the  slave  died ;  but  this  cannot  be  received  as  evidence  of 
the  slave's  death,  for  the  witness  does  not  inform  us  of  the  rea- 
sons he  has  to  believe  that  he  is  dead. 

As  the  plaintiff,  who  had  the  possession  of  the  slave,  has  not 
shown  that,  at  the  time  of  the  judgment,  he  was  dead,  or  con- 
tinued to  labor  under  the  disease,  it  may  be  contended  that  the 
first  judge  did  not  err  in  giving  judgment  for  the  defendant. 
We  have  nevertheless  thought  that  the  case  ought  to  be  re- 
manded for  a  new  trial,  in  order  to  afford  the  parties  the  oppor- 
tunity of  producing  more  evidence,  if  any  there  be. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  aiH 
nulled,  and  reversed^  and  the  case  remanded  for  fbrther  jwo- 
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ceedings  according  to  law ;  the  appellee  paying  the  costs  of  this 
appeaL 

Shartf  Winter  and  Preston^  for  the  appeUant 

C  M.  JoneSf  Lockets  Micouy  and  L.  Janin^  for  the  defendants. 


The  State  v.  Joseph  A.  Beard  and  others. 

Indnlfenoe  granted  by  the  itate  treaanrer  to  an  aactioneer,  by  taking  hia  notea  for  a 
■am  doe  to  the  State  for  taxes  on  aalee  made  by  him,  will  not  diaeharge  the  goretiea 
on  hia  official  bond.  The  treaanrer  haa  authority  to  collect  whatever  ia  due  to  the 
State,  bat  not  to  leceive  any  thing  but  money  in  payment  of  debu  due  to  it,  nor  to 
extend  the  time  of  payment,  or  novate  any  debt 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 

tflly  J. 

Martin^  J.  The  defendants,  an  auctioneer  and  his  sureties^ 
are  appellants  from  a  judgment  by  which  the  State  has  recov- 
ered of  them,  m  solido^  the  amount  of  certain  auction  duties 
received  by  the  principal. 

The  claim  was  resisted  on  the  ground  that  the  debt  was  no- 
vated, the  treasurer  having  received  from  the  principal  several 
notes  of  his  on  deferred  days  of  payment ;  and  the  sureties 
sought  to  avail  themselves  of  this  circumstance,  to  urge  their 
discharge,  in  consequence  of  the  prolongation  of  the  term. 

It  appears  to  us  the  court  did  not  err.  The  treasurer  has  au- 
tkority,  indeed,  to  collect  whatever  is  due  to  the  State,  but  we 
are  ignorant  of  any  right  in  him  to  receive  any  thing  but  money, 
to  extend  the  time  of  payment,  or  to  novate  the  debt. 

The  judgment,  however,  ought  not  to  have  been  given  in  so- 
lido.  The  bond  is  not  so,  and  the  act  under  which  it  is  evidently 
given,  says  nothing  of  solidarity.    B.  &  C/s  Dig.,  p.  37,  No.  2. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  so  far 
as  it  concerns  the  principal,  be  affirmed  with  costs ;  and  that  it 
be  annulled  and  reversed,  so  iar  as  it  concerns  the  sureties ;  and 
that  oars  be  against  them  for  the  sum  of  $258  04|  cents,  each, 
with  interest  from  judicial  demand. 

PrestoUf  Attorney  General,  for  the  State. 

Van  DaUon  and  OoM^  for  the  appellants. 
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William  Aluno  v,  Bridget  Egan. 

A  wife  having  obtained  a  judgment  of  separation  of  pn^rty,  levied  Afi-fa.  on  the 
property  of  the  hneband,  who  Babeeqaently  applied  for  the  benefit  of  the  banknqit 
act  of  CongreBB,  of  19th  Angost,  1841,  and  was  discharged.  The  wife's  execution 
not  haying  been  satisfied  in  full :  Held,  that  the  balance  of  the  debt  dne  by  the 
husband,  was  ezUnguished  by  his  discharge. 

A  creditor  who  seeks  to  enforce  the  payment  of  a  note  executed  by  a  mazried  woman, 
though  separated  in  property  from  her  husband,  must  prove  that  the  consideration 
fiv  which  it  was  given,  enured  to  her  advantage. 

Where  a  married  woman,  sued  on  her  note,  secured  by  mortgage,  given  for  the  repay« 
ment  of  money  counted  and  delivered  to  her  in  the  presence  of  the  notary^s  clerk, 
adduces  evidence  which  shows  that  the  transaction  was  a  disguised  advance  to  her 
husbanj)f«he  wi|I  be  bound,  if  it  be  shown  that  she  subsequently  converted  the  fund 
to  he^  u^*us^  i^to^alfle  pretences,  to  the  prejudice  of  the  creditors  of  her  bus* 


h^ai*  --^i  ^ 


AiWAi/from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 
I  BuLLARD  J.  The  defendant*  who  is  separated  of  property 
frpm'ktsjr.  lin^band,  and  is  a  public  merchant,  being  sued  upon 
heV^ljomissoi^  «ot€$,  the  payment  of  which  is  secured  by'fnort- 
gage  i^ih^ep- separate  property,  answered  that  she  did  exe- 
cute and  deliver  the  note  sued  on,  together  with  another  for 
•1,500,  but  she  avers  that  they  are  void  and  not  obligatory  on 
her.  That  they  were  not  executed  for  her  benefit,  nor  has  she 
ever  received  or  ei\joyed  any  part  of  the  consideration,  but  that 
they  were  executed  and  given  by  her,  at  the  request  of  the 
plaintiff  and  of  her  husband,  with  the  intent  to  secure  to  said 
plaintiff  certain  sums  of  money,  then  due  to  him  and  owing  by 
Egan,  her  husband,  and  that  the  note  and  mortgage  were  drawn 
in  that  form  as  a  disguise  to  bind  the  defendant  for  a  debt  of 
her  husband.  She  further  claims,  in  reconvention,  the  sum  of 
$1,000,  which  she  alleges  the  plaintiff  has  in  his  hands  belong- 
ing to  her,  it  being  the  excess,  over  and  above  what  was  due  to 
him  on  a  former  judgment,  of  the  price  of  certain  property  of 
hers  sold  at  sheriff's  sale,  and  bought  in  by  the  plaintiff.  She, 
therefore,  prays  that  the  note  sued  on  may  be  declared  nuU, 
and  that  she  may  have  judgment  in  reconvention. 

The  note  sued  on  bears  date  November,  1648,  and  it  appears 
that  after  the  defendant  had  recovered  a  judgment  of  separation 
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of  property,  and  levied  an  execution  on  her  husband's  property,  he 
went  into  bankruptcy.  We  must,  therefore,  regard  the  balance 
of  the  debt  due  by  the  husband  to  his  wife  as  extinguished  by 
the  discharge  in  bankruptcy,  and  that,  consequently,  she  had  no 
longer  a  right  to  issue  an  execution  ;  that  any  property  acquired 
by  him  afterwards  was  free  from  any  claim  on  her  part ;  and 
that,  in  truth,  the  community  had  ceased  to  exist 

Having  premised  these  facts,  and  with  this  principle  in  view, 
it  is  important  to  enquire  what  became  of  the  fund  borrowed 
of  the  plcdntiff,  and  whether,  in  truth,  it  turned  to  the  advant- 
age of  the  defendant,  or  that  of  her  husband ;  for  it  is  now  too 
well  settled  to  require  a  reference  to  authorities^  that^the  bur* 
den  is  upon  the  creditor  in  all  cases  like 
contract  sought  to  be  enforced  against  aj 
to  her  advantage. 

The  circumstances  which  attended  the  ] 
by  mortgage,  are  singular.  The  money 
to  Mrs.  Egan  by  Ailing,  in  presence  of  the  ^otaj|]^S9efl^  AMut 
the  same  time,  the  books  of  the  plaintiffrihpw  casIw^Bres  to 
Egan,  the  husband,  for  about  the  same  amount,  except  a  small 
lot  of  clothing  previously  sold  to  his  wife,  and  which  was  sent 
back  by  her,  and  then  returned  to  the  store  as  a  part  of  the 
stock  of  the  husband.  Simultaneously  with  this  loan  and  pur- 
chase of  goods,  Egan  was  installed  as  a  merchant  in  the  store 
at  the  corner  of  Lev6e  and  Poydras  streets,  his  name  put  in 
several  conspicuous  places,  and  books  opened  in  his  name.  The 
stock  upon  which  he  was  to  carry  on  his  business,  released  as  he 
had  recently  been  from  his  previous  debts  by  going  into  bank- 
ruptcy, wais  undoubtedly,  in  a  great  measure,  procured  from  the 
plaintiff  by  the  very  money  which  had  been  nominally  loaned 
on  the  credit  of  Mrs.  Egan,  the  defendant. 

If,  under  these  circumstances,  Egan  had  continued  to  go  on 
with  business  on  his  own  account,  and  in  his  own  name,  to  the 
knowledge  of  the  plaintiff,  without  any  interference  on  the  part 
of  his  wife,  with  whom  he  was  no  longer  in  community,  we 
should  consider  her  as  having  merely  lent  her  name  and  credit 
for  the  benefit  of  her  husband,  and  consequently  that  she  would 
not  be  bound,  unless  it  could  be  clearly  shown  that  her  husband 
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was  merely  her  agent,  and  that  the  business  was  in  fSeict  her  own, 
althoagh  carried  on  in  his  name.  But  she  did  not  abstain  from 
interfering,  and  it  is  her  subsequent  acts  which  led  to  the  break- 
ing up  of  the  husband  and  the  transfer  of  the  whole  c<Micem  to 
the  wife,  which  gave  rise  to  the  question  raised  in  this  case.  On 
the  14th  of  May,  1844,  the  record  shows  that  she  caused  a/)/tt- 
riesfi.  fa.  to  issue  on  the  judgment  recovered  against  her  hus- 
band before  his  bankruptcy,  and  seized  the  whole  stock  of  goods, 
and,  on  the  5th  of  June,  as  appears  by  the  sheriff's  return,  the 
whole  was  sold,  in  ghbo^  and  the  defendant  became  the  purcha- 
ser of  the  caiUenU  of  the  clothing  store  for  94,000. 

It  is  hardly  necessary  to  say,  although  it  does  not  appear  to  be 
universally  known,  that  married  women  are  as  much  bound  to 
be  honest  as  their  husbands,  and  that  it  is  equally  incumbent 
on  them  to  come  into  court  with  clean  hands.  We  are  not  pre- 
pared to  admit  the  doctrine  literally  as  contended  for  by  the  de- 
fendant's counsel,  that  this  suit  embraces  no  issue  other  than  the 
validity  of  the  contract  made  by  the  wife,  and  that  the  issue 
must  be  decided  upon  the  evidence  touching  the  contract  itself, 
and  not  by  subsequent  and  collateral  events.  On  the  contrary, 
we  think  the  contract  is  apparently  valid.  The  money  was  paid 
into  her  own  hands,  after  her  separation  from  her  husband ;  and, 
with  a  view  to  avoid  the  contract,  she  adduces  evidence  to  show 
that,  in  point  of  fact«  it  was  a  disguised  advance  to  her  husband. 
Shall  she  be  permitted  to  stop  here,  and  exclude  all  evidence  as 
to  the  winding  up  of  the  transaction,  tending  to  show  who 
profited  by  the  advance  thus  obtained,  and  the  credit  thus  given 
to  her  husband?  Clearly  not.  About  twenty-eight  hundred 
dollars  were  advanced  by  the  plaintiff,  and  four  thousand  came 
into  the  hands  of  the  defendant  under  pretence  of  a  previous 
judgment  which  had  become  absolutely  extinct  by  the  bank- 
ruptcy of  the  husband.  If  it  should  be  said  that  oidy  a  part  of 
the  stock  of  goods  purchased  by  her  at  the  sheriff's  sale  were  the 
same  sold  by  the  plaintiff  to  Egan,  it  may  be  replied,  that,  al- 
though the  plaintiff  may  not  have  had  the  vendor's  privilege,  the 
goods  were  the  pledge  of  the  creditors  of  Egan,  and  that  the 
plaintiff  is  the  only  creditor  shown  by  the  record.  It  is  further 
shown  in  the  record  that  Mrs.  Egan  was  herself  the  lessee  of  the 
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Store  from  the  81st  of  October,  1848,  for  one  3^ear,  she  alono 
having  signed  the  lease ;  and  it  is  not  disputed  that  she  had  been 
previously  a  public  merchant. 

Thus  the  evidence  adduced  in  this  case  appears  to]  place  the 
defendant  in  a  dilemma ;  either  she  obtained  the  credit  for  her 
own  benefit  as  a  merchant,  and  employed  her  husband  as  her 
agent,  or  she  was  surety  for  her  husband,  but  afterwards  con« 
verted  the  fond  to  her  own  use,  under  false  pretences,  to  the 
prejudice  of  his  creditors ;  and  in  either  case  her  defence  must 
fail  her. 

The  principle  here  urged  by  the  defendant's  counsel  is  sub- 
stantially the  same  as  was  adopted  by  our  learned  brother  of  the 
Commercial  Court,  in  sustaining  the  defence  of  the  defendant, 
and  giving  judgment  in  her  favor.  He  says  it  is  not  shown 
that  the  stock  of  goods  was  the  same  purchased  of  the  plaintiff, 
and,  if  it  was,  it  is  not  the  kind  of  benefit  which  the  law  requires 
to  create  an  obligation  on  the  wife.  The  benefit  must  be  direct 
and  immediate  from  the  contract.  In  this  view  of  the  case  we 
do  not  concur ;  on  the  contrary,  we  are  of  opinion  that  her 
whole  defence  must  be  taken  together ;  and  that,  if  it  turn  out 
that,  in  consequence  of  the  contract,  she  has  put  money  in  her 
pocket,  equal  at  least  to  the  sum  advanced  on  her  credit, 
she  fails  in  her  defence,  and  is  bound  by  the  original  contract. 

The  court  below  did  not  pronounce  upon  the  reconventional 
demand  of  the  defendant,  who  had  mortgaged  other  property 
which  was  bought  in  by  the  plaintiff  at  sherifi^s  sale,  ^ho, 
according  to  the  sheriff's  return,  retained  in  his  hands  the  whole 
amount  of  the  purchase,  about  81,500,  over  and  above  the 
amount  stated  in  the  order  of  seizure,  to  meet  the  payment  of 
the  previous  mortgages  on  said  property.  The  transaction  is 
quite  distinct  from  the  one  now  before  the  court ;  and  if  she 
has  any  recourse  against  the  plaintiff  for  money  unjustly  re- 
tained, it  is  hereby  reserved  to  her  in  a  separate  action. 

The  judgment  of  the  Commercial  Court  is,  therefore,  reversed, 
and  it  is  adjudged  and  decreed  that  the  plaintiff  recover  of  the 
defendant,  Bridget  Egan,  thirteen  hundred  and  ninety-two  dol- 
lars and  thirty  seven  cents,  with  interest  at  eight  per  cent  from 
the  20th  of  November,  1848,  till  paid,  and  costs  of  both  courts, 
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and  that  the  mortgaged  propierty  be  seized  and  sold  to  pay  the 
same. 

Hoffman^  for  the  appellant 

Benjamin  and  Micou^  for  the  defendant 


Louis  PiLiE  and  others,  Testamentary  Executors  of  "^Lucien  6. 
Hiligsberg  v.  The  GmzBNs  Bank  of  Louisiana. 

An  executor  cannot  gnmt  a  mortgage  on  any  part  of  his  testatot^s  estate ;  nor  can  a 
Probate  Ck>urt  authorize  him  to  do  so,  though  for  the  purpose  of  releasing  other  pro- 
perty of  the  soccession,  aJready  mortgaged,  with  the  view  to  sell  it 

Appeal  from  the  District  Court  of  the  First  District^  Buchanr 
aUf  J. 

Martin,  J.  The  bank  is  appellant  from  the  decision  of  the 
District  Court  on  an  application  for  a  mandamus^  commanding 
it  to  suffer  that  a  mortgage,  given  to  it  by  the  plaintiffs'  testa- 
tor on  certain  property,  be  transferred  to  other  property  of  the 
estate  of  equal  or  greater  value,  the  estate  having  an  interest  to 
dispose  of  the  mortgaged  premises. 

It  appears  to  us  that  the  court  erred.  No  law  authorizes  an 
executor  to  grant  a  mortgage  on  any  part  of  the  testator^s  es- 
tate, and  it  would  be  dangerous  for  the  courts  to  grant  such  a 
power.  If  it  is  to  be  exercised,  the  legislature  ought  to  give  it. 
Our  jurisprudence  requires  that  successions  should  be  settled 
with  celerity,  and  that  administrators  should  not  be  allowed  to 
retain  the  management  of  them  indefinitely.  Most  of  them 
would  fijid  it  to  their  interest  to  keep  for  a  long  the  management 
confided  to  them,  and  few  would  be  the  cases  in  which  it  would 
not  be  easy  to  contend  that  obtaining  money  by  mortgage,  and 
endeavoring  to  pay  the  debts  out  of  the  revenues  of  the  estate 
would  be  more  advantageous  to  the  heirs  and  creditors,  than  to 
dispose  of  any  part  of  it  by  a  sale.  Courts  of  Probate,  from 
whom  authority  to  mortgage  would  be  asked,  would  seldom 
have  the  time,  inclination  and  means  to  act  with  safety,  in 
granting  or  refusing  the  authority ;  and,  in  case  it  was  improvi- 
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dently  given,  there  would  seldom  be  a  party  ready  to  solicit  the 
interposition  of  this  court. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be 
avoided  and  reversed,  and  that  ours  be  for  the  defendants,  with 
costs  in  both  courts. 

Bodiiij  Bernard  and  Botdtus,  for  the  plaintiffs. 

Denis  and  Pitot,  for  the  appellants. 


Bridget  Dunk  and  others  v.  Sarah  Kenney  and  others. 

Where  plaintifb,  having  failed  in  obtainin^r  their  evidence  in  time  for  a  trial  aiged  by 
the  opposite  party,  were  unable  to  make  out  their  case,  and  the  court  ordered  a  dia- 
miasal  aa  in  case  of  non-enit,  they  will  not  be  regarded  as  having  abandoned  the 
■nit  within  the  meaning  of  art  3485  of  the  Civil  Code,  which  declares  that  where 
a  plaintiff  abandons,  or  discontinues  hitf  case,  prescription  shall  be  considered  aa  not 
having  been  interrupted  thereby. 

The  fact  that  a  marriagre  was  celebrated  by  a  person  acting  as  a  justice  of  the  peace, 
and  that  the  parties  afterwards  lived  together  as  man  and  wife,  is  sufficient  legal 
evidence  of  a  marriage ;  and  the  testimony  of  a  witness  who  swore  that  he  was  a 
justice  of  th«  peace  in  another  State,  and  celebrated  the  marriage,  is  sufficient  proof 
of  the  fact  that  the  witness  was  a  justice. 

District  Courts  have  jurisdiction  of  an  action  to  annul  the  legacies  in  a  will,  instituted 
by  persons  claiming  to  be  heiis  of  the  deceased,  against  the  legatees  in  possession. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan* 
anj  J.  * 

E.  C.  Mix  and  Elwyn^  for  the  plaintiffs. 

Preston^  for  the  appellants. 

Bcixabd,  J.  The  plaintiffs  represent  that  they  are  the  heirs 
at  law  of  Barney  Coffey,  who  died  in  the  year  1836,  leaving  a 
testament,  which  has  been  admitted  to  probate,  containing  lega- 
cies to  Sarah  French,  alias  Coffey,  of  one-third  part  of  his  estate, 
and  to  his  two  children  by  said  Sarah  French,  to  wit,  John  and 
Ann,  each  of  one-third.  That  said  legacies  are  void,  because 
the  deceased  Barney  Coffey  was  not  married  to  Sarah  French 
at  the  time  the  will  was  executed,  but  that  she  had  a  lawful 
husband  living  at  the  time,  to  the  knowledge  of  said  Barney,  to 
wit,  one  Peter  Haney,  from  whom  she  eloped  many  years  since 
with  the  said  Barney,  and  lived  in  open  concubinage.    They 

Vol.  XI  32 


390  NEW  ORLEANS, 


Daim  and  othen  y.  Kenney  md  oliiMfe. 


pray  that  the  legacies  may  be  declared  null  and  void  <m  the 
ground  of  incapacity,  alleging  further  that  the  mother  of  Barney 
Coffey  was  living  at  the  time  of  his  decease. 

Judgment  was  rendered  for  the  plaintiffs,  and  the  defendants 
appealed.  In  this  court  they  further  pleaded  the  prescription  of 
five  years,  as  a  bar  to  the  action  to  set  aside  the  dispositions  ot 
the  will,  under  art.  3507  of  the  Civil^Code. 

The  judgment  below  was  for  the  plaintiffs  on  the  merits,  and 
an  attentive  examination,  of  the  evidence  in  the  record  has  sat- 
isfied us  that  it  is  not  erroneous.  The  pre-existing  marriage  of 
Sarah  French  with  Haney,  and  her  elopement  with  Coffey, 
who  knew  of  her  previous  marriage,  are  sati^actorily  shown. 
The  plea  of  prescription  presents  the  only  difficulty  in  the  case. 

This  suit  was  instituted  more  than  five  years  after  the  probate 
of  the  will.  The  prescription  established  by  art.  3507  of  the 
Code  will  consequently  apply,  unless  by  the  effect  of  a  previous 
action  instituted  by  the  plaintiffs,  in  which  a  judgment  of  non- 
suit was  rendered,  the  prescription  is  to  be  considered  as  inter- 
rupted. The  general  rule  is  that  prescription  is  interrupted  by 
a  suit  instituted  (art.  3484)  ;  but  the  next  article  provides  that, 
*4f  the  plaintiff  in  such  case,  after  having  made  his  demand,  oioTi^ 
dons  or  discontinues  it,  the  interruption  shall  be  considered  as 
having  never  happened."    Art.  3485. 

The  record  of  the  former  suit  shows  the  following  entry : 
"  This  cause  came  on  to-day  for  trial  before  a  jury,  when  the 
plaintiffs  having  offered  no  proof  in  support  of  their  claim,  it  is 
ac^udged  and  decreed  that  judgment  of  non-suit  he  entered 
against  plaintiffs,  and  that  they  pay  costs  of  suit." 

If  the  record  had  sho^n  that  a  jury  was  empannelled,  we 
might  have  inferred  that  the  non-suit  was  voluntary,  because 
the  defendant,  in  cases  tried  by  a  jury,  has  a  right  to  a  verdict, 
unless  the  plaintiff  chose^to  suffer  a  non-suit.  But  that  does  not 
appear  in  this  case. 

In  the  case  of  EdringUm  v.  Tile  (2  Rob.  330),  upon  which 
the  appellant  relies,  judgment  final  was  rendered  in  favor  of  the 
defendants,  and  the  plaintiff  appealed,  and  in  this  court  insisted 
that  the  judgment  should  have  been  one  of  non-suit.  It  ap- 
peared that  the  plaintiff  had  moved  for  a  continuance,  but  oh 
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its  being  opposed  he  left  the  court,  without  either  proving  his 
case,  or  taking  a  bill  of  exceptions.  The  only  question  on  the 
appeal  was,  whether  the  court  erred  in  giving  final  judgment 
for  the  defendants,  after  an  ex  parte  trial  under  such  circum- 
stances ;  and  we  held,  that  the  plaintiff  had  no  good  ground  to 
complain,  and  that  we  must  presume  the  continuance  was  pro- 
perly refused. 

The  case  of  Chretien  v.  Theard  occurred  under  the  old  Code, 
which  did  not  contain  the  exception  insisted  on  in  this  case.  2 
Mart  N.  S.  582. 

In  Pratt  v.  PeeCs  Curator  (3  La.  282),  there  was  a  voluntary 
dismissal  of  the  case,  after  the  Supreme  Court  had  intimated 
that  the  party  could  not  obtain  redress  in  the  form  of  proceed- 
ing first  adopted,  by  intervention.  This  was  held  not  to  be  such 
a  voluntary  abandonment  as  to  prevent  the  suit  thus  brought 
from  interrupting  prescription.  - 

We  conclude  from  all  the  circumstances  in  this  case,  that  the 
plaintiffs,  having  failed  in  obtaining  their  evidence  in  time  for  a 
trial  which  was  urged  by  the  opposite  party,  were  not  able  ^to 
make  out  their  case,  and  that  the  court  ordered  it  to  be  dismis- 
sed as  in  case  of  a  non-suit ;  and  that,  under  such  circumstan- 
ces, they  ought  not  to  be  regarded  as  having  voluntarily  aban- 
doned their  case,  in  the  sense  of  article  3485  of  the  Code. 

There  is  a  bill  of  exceptions  in  the  record  from  which  it  ap- 
pears, that  the  testimony  of  one  Newsom,  who  swore  that  he 
was  a  justice  of  the  peace  in  the  State  of  Ohio,  and  celebrated 
the  marriage  of  Peter  Haney  with  Sarah  French,  was  inad- 
missible, because  the  witness  was  incompetent  to  prove  his 
capacity  as  a  justice  of  the  peace,  and  there  was  no  legal  evi- 
dence of  the  fact.  The  objection  was  overruled,  and,  we  think, 
correctly.  The  fact  that  a  marlriage  was  celebrated  by  a  per- 
son acting  as  a  justice  of  the  peace,  and  that  the  parties  lived 
together  afterwards  as  man  and  wife,  is,  in  our  opinion,  suffi- 
cient legal  evidence  of  a  marriage. 

There  is  a  further  bill  of  exceptions  to  the  admission  in  evi* 
dence  of  certain  depositions.  The  part  which  appeared  hear^ 
say,  was  stricken  out  by  the  court,  and  the  bill  has  not  been 
insisted  upon  in  argument. 
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The  question  as  to  the  jurisdiction  of  the  District  Court  was 
decided  in  the  case  of  CfDonogan  v.  Knox^  11  La.  384.* 

Judgment  affirmed. 


Susan  'J.  Dixon  u.  The  Firemen's  Insurance  Company  op  New 

Orleans. 

The  appellants,  stockholden  in  the  Firemen's  Insurance  Company  of  New  Orleana, 
havin|r  paid  only  the  first  instalment  of  five  per  cent  on  each  share,  the  Directors  de- 
clared the  stock  forfeited.  Plaintiff  having  obtained  judgment  against  the  compa- 
ny, sued  out  a  fil  fa.  under  which  interrogatories  were  propounded  to  the  appellants ; 
and,  on  a  rule  taken  on  them  to  show  cause  why  they  should  not  be  compelled  to 
satisfy  the  execution  to  the  extent  of  their  unpaid  subscriptions :  Held,  that  under 
the  act  of  lOth  March,  1838,  incorporating  tjie  company,  the. directors  had  no  right 
to  declare  the  stock  forfeited  after  the  payment  of  only  five  per  cent,  and  that  the 
appellants  were  bound  to  satisfy  plaintiff's  judgment  to  the  extent  of  their  unpaid 
subscriptions. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan* 

Rozier  and  RoseliuSf  for  the  plaintiff. 

Durante  R.  iV.,  and  A.  N.  Ogden^  for  the  appellants. 

BuLLARD,  J.  This  case,  like  the  two  lately  decided  of  Jlfaiu2t<»i 
V.  The  FiremerCs  Insurance  Company ^  cmte,  pp.  177, 178,  arose  out 
of  the  failure  of  the  company,  against  which  the  plaintiffs  had  re- 
covered a  judgment  and  issued  a  writ  o{  fieri  facias.  The  appel- 
lants, Bathurst  and  Cammack,  original  stockholders  of  the  com- 
pany, were  proceeded  against  as  garnishees,  and  answered  that 
they  had  subscribed  for  stock,  but  that  having  failed  to  pay  more 
than  the  first  five  per  cent  required  by  the  charter,  their  stock 
had  become,  forfeited  b^  resolutions  of  the  Board  of  Directors 
in  conformity  to  the  charter  and  bye-laws. 

*Pre9ton,  for  a  re-hearing,  urged  that,  if  it  be  true,  as  the  court  have  concluded, 
that  the  plaintifEb  were  non-suited  in  their  fint  suit,  before  swearing  the  jury,  it  could 
only  have  been  done  in  consequence  of  their  failure  to  appear,  which  would  be  a  vol- 
untary abandonment  of  the  suit,  or,  by  their  choice, -in  case  of  their  appearance.  A 
plaintiff  cannot  be  non-suited  against  her  will,  before  her  case  is  submitted  to  a  jury. 
Bore  V.  Biuh,  6  Mart.  N.  S.  1.  Kemion  v.  Guenon,  7  lb.  171.  The  oral  testi- 
mony of  the  witness  was  insufficient  to  prove  his  authority  as  a  magistrate. 

Re-hearing  refiued. 
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^  The  case,  therefore,  presents  the  question,  whether  a  stockhol- 
der could,  according  to  the  charter,  by  refusing  to  pay  the  con- 
tributions required  by  it,  cease  to  be  a  stockholder,  so  far  as  third 
persons  dealing  with  the  company  are  concerned.  This  ques- 
tion having  been  decided  against  the  garnishees,  they  appealed. 

The  third  section  of  the  charter  declares,  **  that  the  subscribers 
of  the  said  company  shall  pay,  at  the  time  of  subscribing,  fire 
per  cent  upon  each  share,  and  five  per  cent  every  sixty  days 
thereafter,  until  fifty  per  cent  of  the  capital  stock  shall  be  paid 
in ;  provided,  that  if  the  fifty  per  cent  should  be  by  losses  reduc- 
ed, then  the  President  and  Directors  shall  call  in  such  other  in- 
stalments, so  as  that  the  said  company  shall  always  have  inpoS" 
session  at  least  forty  per  cent  of  its  capital ;  thirty  days  previous 
notice  being  given  of  such  call  in  two  papers,  in  English  and 
French ;  and  any  stockholder  failing  to  pay  any  such  instalment 
so  called  foTf  shall  forfeit  to  said  corporation  all  previous  pay- 
ments which  may  have  been  made,  and  cease  to  be  a  stock- 
holder." 

It  appears  to  us  obvious,  that  the  authority  conferred  on  the 
Directors  by  this  section,  to  declare  a  forfeiture  of  stock  for  the 
non-payment  of  instalments,  was  given  as  a  means  of  coercion 
of  the  payment  of  said  instalments  as  they  were  required  to  call 
for,  in  order  to  keep  up  the  fund  in  possession  to  at  least  forty 
per  cent.  The  first  fifty  per  cent  is  required  to  be  paid  by  the 
charter,  and  the  Directors  have  no  discretion.  If  not  paid,  the 
delinquent  stockholder  may  be  sued  and  compelled  to  pay.  It 
is  only  after  the  payment  of  such  amount  of  fifty  per  cent,  when 
it  is  evidently  the  interest  of  the  stockholders  to  pay  further  in- 
stalments, that  they  may  be  called  on  to  pay  instalments  so  as 
to  keep  up  the  capital  to  at  least  forty  per  cent,  and,  in  the  event 
of  such  payments  not  being  made,  after  public  notice,  the  stock- 
holder may  be  compelled  to  forfeit  what  he  has  already  paid. 
The  public  dealing  with  the  company,  and  paying  premiums  of 
insurance,  have  a  right  to  believe  that  there  is  on  hand,  to  meet 
occasional  losses,  at  least  forty  per  cent  of  the  capital  contem- 
plated by  the  charter ;  and  we  cannot  give  such  a  construction 
to  the  charter  as  would  make  that  the  means  of  avoiding  the 
liability  of  a  stockholder  even  to  the  amount  to  be  paid  in  the 
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first  instance,  which  was  intended  as  the  means  of  compelling 
the  stockholders  to  make  farther  payments  on  their  subscrip- 
tion in  the  event  of  losses.  The  public  is  ignorant  of  the  trans- 
action of  the  Board  with  the  stockholders,  and  a  proceeding  udl- 
authorised  by  the  charter  cannot  release  a  stockholder  from  his 
responsibility,  so  far  as  the  creditors  of  the  company  are  con- 
cerned.* 

Judgment  affirmed* 


Bbkjamin  Mandion  v.  The  Firemen's  Insorance  Company  op  New 
Orleans — Lockett,  Garnishee. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WaUs^  J. 

BuLLARD,  J.  This  case,  as  well  as  two  others  lately  disposed 
of  between  the  same  plaintiff  and  other  garnishees,  turns  upon 
the  question  whether  Lockett  has  been  exonerated  from  his  ob- 
ligations as  a  stockholder.  In  addition  to  other  grounds  urged 
by  him,  he  contends,  that  the  modification  of  the  charter  by  the 
act  of  the  20th  March  1839,  without  his  assent,  and  after  he  had 
ceased  to  take  any  part  in  the  concerns  of  the  company,  pro- 
duces that  effect ;  and  that  he  is  no  longer  bound.  The  record 
does  not  distinctly  inform  us,  in  what  manner  and  under  what 
circumstances  that  am^endment  of  the  charter  was  accepted. 
Justice  requires,  in  our  opinion,  that  the  case  should  be  remand- 
ed for  further  proceedings,  and  particularly  to  enquire  into  those 
facts. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  be 
reversed,  and  the  case  remanded  for  further  proceedings,  and  a 
new  trial  according  to  law;  and  that  the  appellee  pay  the  costs 
of  the  appeal. 

JtoxieTf  for  the  appellant. 

Lockettf  appellee,  pro  ee.  Benjamin  and  Micou  on  the  same  side» 

*  An  appUcatioB,  by  the  counsel  of  the  appellants,  for  a  re-hearing  in  this  case,  on 
the  ground  of  changes  in  the  charter  efiected  by  the  act  of  dOth  March,  1839,  to  which 
itrwas  omitended  that  the  appellants  had  never  assented,  was  refused,  as  the  point  bad 
M»t  been  made  aooording  to  the  role  of  court. 
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John  Rilet  v.  Thb  Ocean  Insurance  Company. 

There  can  be  no  abandonment  aa  for  a  total  loss,  in  a  case  in  which  the  damage  is 

under  fifty  percent  of  the  yalne  of  the  thing  insored. 
Where  the  policy  provides  that  the  Yeasel  insured  is  warranted  free  from  average, 

mileas  general,  under  fifteen  per  cent,  the  limitation  forms  a  part  of  the  contracts 

and  the  iamreiB  will  not  be  liable  unless  the  loss  is  proved  to  have  exceeded  th  at 

amount. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
ariy  J. 

Garland,  J.  This  action  is  on  a  policy  of  insurance  on  "  the 
body,  engine,  tackle,  apparel  and  other  furniture'*  of  the  steamer 
Ellen  Douglass,  for  four  months,  at  and  from  the  8th  of  April, 
1840.  The  perils  assured  against  are  of  the  river  and  fire,  and 
all  that  shall  come  to  the  hurt,  detriment,  or  damage  of  the  said 
vessel.  The  policy  is  for  84,000,  and,  by  agreement,  the  steamer, 
engine,  &c.  are  valued  at  $20,000  without  further  account  in 
case  of  loss.  The  steamer,  &c.,  is  warranted  free  from  aver- 
age "  under  fifteen  per  cent,  unless  general."  An  insurance  for 
•6,000  had  previously  been  taken  in  the  Protection  Office,  at 
Natchez ;  and  another  for  98,000  in  another  office  in  that  city, 
both  of  which  are  endorsed  on  the  policy. 

The  petition  is  in  the  usual  form,  claiming  the  amount  of  the 
policy  and  certain  expenses  incurred  in  saving  a  portion  of 
the  wreck,  and  giving  credit  for  a  sum  for  which  the  boat  and 
engine  sold.  The  answer  denies  generally  all  the  allegations, 
and  specially  that  the  plaintiff*  had  any  interest  at  the  time  of 
the  loss.  It  is  also  averred,  that  the  defendants  have  good  cause 
for  believing,  and  do  believe  the  said  steamboat  was  set  on 
fire  with  a  view  to  defraud  the  underwriters. 

The  evidence  is  that  the  Ellen  Douglass  was  an  old  boat, 
having  been  running  for  five  or  six  seasons.  One  witness,  who 
was  a  clerk  for  some  time  on  her,  says  that  she  ^'  was  six  and 
a  half  years  old  when  she  was  burnt." 

After  the  last  insurance  was  effected,  the  boat  continued  to 
run  on  the  Mississippi  and  Ohio  rivers,  until  about  the  early  part 
of  June,  when  she  was  carried  to  Louisville  for  the  purpose  of 
having  some  repairs  made  on  her.    On  the  12th  of  that  month, 
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the  plaintiff  wrote  to  a  co-proprietor  of  the  vessel,  that  he  had 
consulted  with  ship  carpenters  about  the  repairs,  and  found  that 
it  would  cost  more  to  repair  her  to  make  her  good  for  two  years, 
than  they  could  afford  to  expend  on  her ;  wherefore  he  had 
thought  it  most  advantageous,  not  being  able  to  sell  her  at  pri- 
vate sale,  to  put  her  up  at  auction,  one-half  payable  in  cash  and 
the  other  at  six  months  credit,  when  she  was  sold  for  $1,300.    He 
says  he  could  buy  her  then  for  the  same  money,  and  perhaps 
would.    The  real  fact  is,  there  was  no  sale  of  the  boat,  as  the 
person  to  whom  she  was  adjudged  swears,  he  had  been  request- 
ed by  the  plaintiff  to  bid  on  her,  to  prevent  a  sacrifice.    He  nev- 
er paid  any  thing,  did  not  tske  possession,  nor  was  any  sale  ever 
made  in  writing,  or  otherwise.    About  the  4th  of  July,  the  plain- 
tiff carried  the  steamer  to  New  Albany,  a  short  distance  from 
Louisville,  where  he  proposed  to  have  some  repairs  made  to  her 
hull  and  engine.    Some  of  the  witnesses  say,  that  he  spoke  of 
converting  her  into  a  boat  for  towing  vessels  to  and  from  New 
Orleans  to  the  passes  at  the  mouth  of  the  river;  others  under- 
stood that  his  purpose  was  to  strengthen  her,  so  as  to  be  able  to 
tow  ships  and  other  vessels  on  the  river  above  the  city.    At 
New  Albany  the  engine  was  taken  out,  with  the  exception  of 
the  shafts  and  fly-wheel,  and,  at  the  time  of  the  fire,  a  part  of  it 
was  in  a  foundery,  and  a  part  on  the  wharf.     All  the  furniture 
was  taken  out  of  the  main  cabin,  and  packed  away  in  the  aft  or 
ladies  cabin,  the  doors  of  which  were  locked  and  the  windows 
nailed  down.    A  careful  and  experienced  watchman  was  put  on 
board  to  take  care  of  the  vessel,  and  on  the  evening  of  the  7th 
of  July,  about  five  or  six  o'clock  in  the  afternoon,  the  vessel  be- 
ing safely  moored,  the  plaintiff  left  her,  and,  with  two  of  his 
slaves,  went  to  Louisville.     The  watchman  swears,  that  no  one 
was  sleeping  in  the  ladies  cabin,  or  had  slept  there  for  several 
nights  previously ;  that  there  was  no  fire  on  board  the  boat ;  and 
that  when  he  went  to  bed,  about  nine  o'clock,  no  light  was  left 
burning.    About  midnight  a  fire  broke  out  in  a  state  room  in  die 
ladies  cabin,  and,  before  it  could  be  arrested  by  the  firemen  and 
others,  the  whole  of  the  cabin  where  it  commenced  was  con- 
sumed, with  all  the  furniture,  and  the  main  cabin  was  destroyed 
as  far  forward  as  within  six  or  eight  feet  of  the  social-hallf  or 
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forward  cabin.     There  were  only  a  few  chairs  and  a  bed  in  the 
main  cabin,  which  were  saved. 

The  witnesses  generally  concur  as  to  the  time  and  manner  of 
the  fire's  appearing,  but  there  is  some  discrepancy  as  to  the  ex- 
tent of  the  damage,  and  much  more  as  to  the  value  of  what  was 
destroyed.  One  or  two  of  the  witnesses,  assuming  that  it  was 
the  intention  to  .convert  the  steamer  into  a  tow  boat,  say  the 
damage  was  small,  as  it  would  have  been  necessary  to  take  off 
the  cabin  at  any  rate,  and  therefore  it  was  no  great  loss.  They 
think  an  expense  of  seven  or  eight  hundred  dollars  would  be  suf- 
ficient to  fit  the  vessel  for  towing  ships,  &c.,  to  the  mouth  of  the 
river.  One  ship  carpenter  who  was  present  at  the  fire,  and  saw 
the  boat  before  and  afterwards,  estimates  the  damage  at  81,200; 
another  says  92,000 ;  a  third  witness  says  82,500 ;  and  the  clerk 
of  the  boat,  who  knew  all  about  the  furniture,  swears  it  would 
have  taken  84,205,  according  to  his  estimate,  to  replace  every 
thing.  The  engine  was  not  i]\jured  at  all ;  nor  the  hull,  except 
by  a  small  hole  cut  into  the  side,  for  the  purpose  of  scuttling  her. 
That  was  repaired  for  83.  The  day  after  the  fire  the  plaintiff 
returned  to  New  Albany,  made  a  regular  protest,  and  abandon- 
ment of  the  wreck  to  the  underwriters ;  and,  assuming  the  char- 
acter of  their  agent,  about  two  months  after,  sold  the  hull,  engine, 
4&C.,  at  public  auction,  when  it  was  adjudicated  to  one  Isaac 
Wright  for  8600.  Whether  he  ever  paid  any  thing  for  the  wreck, 
or  took  possession  of  it,  we  are  not  informed ;  but  shortly  after 
we  find  the  plaintiff  in  possession,  and  bringing  a  large  cargo  to 
New  Orleans,  having  the  hull  towed  down,  and  taking  out  the 
engine  and  machinery  to  put  them  in  another  boat.  The  record 
does  not  inform  us  when  notice  was  given  to  the  defendant  of 
the  loss  or  abandonment,  though  it  is  admitted  that  an  abandon- 
ment was  sent  to  the  ofiice,  but  not  accepted.  No  directions 
were  given  to  plaintiff  after  the  fire,  nor  any  steps  taken  to  pre- 
vent his  selling  the  boat,  although  more  than  two  months  elaps- 
ed between  the  fire  and  the  sale. 

The  jury  found  a  verdict  for  the  plaintiff,  assessing  his  dama- 
ges at  82,000,  and  from  the  judgment  based  on  it  the  defendants 
have  appealed. 

The  verdict  of  the  jury  negatives  the  allegation  made  by  the 
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defendants,  that  the  steamer  was  set  on  fire  to  defraud  the  un- 
derwriters ;  and  we  do  not  find  in  the  record  sufficient  evidence 
to  induce  us  to  say  that  the  verdict  is  incorrect  on  that  point 

Assuming  the  valuation  fixed  by  the  parties  in  the  policy  as 
the  actual  value  of  the  vessel,  engine,  furniture,'  &c.,  and  the 
plaintiflThas  furnished  us  with  no  other,  an  examination  of  the 
testimony  satisfies  us,  that  it  is  not  a  case  in  which  an  abandon- 
ment can  be  made  as  for  a  total  loss.  The  damage  is  not  pre- 
tended to  exceed  fifty  per  cent  of  the  value ;  and  if  such  a  pre- 
tension were  advanced,  it  would  be  repelled  by  the  evidence. 
The  highest  estimate  of  the  loss  is  $4,205,  which  is  but  little 
more  than  one-fifth  of  the  value  expressed  in  the  policy. 

The  question  now  arises,  whether  the  plaintifi'can  recover  for 
an  average  or  partial  loss.  The  counsel  for  the  defendant  con- 
tends that  he  cannot,  as  the  loss  is  not  fifteen  per  cent  of  the 
value,  and  the  insurers  are  warranted  free  from  average,  unless 
general,  under  that  amount. 

Policies  generally  contain  a  provision,  in  the  form  of  a  memo- 
randum or  otherwise,,  that  the  underwriters  are  not  to  be  liable 
for  any  particular  average,  whether  on  vessel  or  freight,  or  any 
article  of  merchandise  other  than  those  enumerated  in  the  me- 
morandum, unless  it  amount  to  a  certain  rate  per  cent.  2 
Phillips  on  Ins.  477.  Particular  average  and  partial  loss  mean 
the  same  thing  in  efiect,  and  when  there  is  an  exception,  or  lim- 
itation as  to  the  extent  of  the  loss  for  which  the  underwriters 
shall  be  liable,  it  forms  a  part  of  the  contract,  and  protects  them 
unless  the  damage  is  proved  to  exceed  a  certain  per  centage. 
If  we  admit,  for  the  argument,  that  on  a  policy  in  which  a  value 
is  fixed  on  the  object  insured,  the  question  of  value  can  be  open- 
ed when  a  partial  loss  t€tkes  place,  (a  question  we  do  not  de- 
cide,) we  shall  then  see  in  what  position  it  places  the  plaintifil 
As  we  have  before  said,  he  has  not  shown  us,  otherwise  than 
by  the  estimate  in  the  policy,  what  the  actual  value  of  the  Ellen 
Douglass  was  at  the  time  of  the  loss.  We  must  then  take 
•20,000  as  her  value ;  and  unless  the  damages  amount  to  fif- 
teen per  cent,  on  that  sum,  the  plaintifi*  cannot  recover. 

The  clerk  of  the  plaintifiT  swears,  that  it  would  take  $4,205 
according  to  his  estimate,  to  replace  every  thing.    Suppose  this 
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to  be  true,  it  must  be  recollected  that  the  estimate  of  which  the 
clerk  speaks,  would  make  every  thing  new ;  and,  according  to 
another  well  settled  rule,  there  must  be  a  deduction  of  one-third 
of  the  cost,  on  the  principle  of  new  for  old.  Deduct  one-third 
from  the  estimate,  and  the  actual  damage  will  be  about  82,800. 

But  three  other  witnesses  testify  as  to  the  damage,  and  the 
highest  estimate  is  82,500.  When  we  find  such  a  wide  discrep- 
ancy in  the  estimates  and  opinions  of  witnesses,  it  is  perhaps 
about  fair  to  adopt  a  medium  course ;  and  as  the  weight  of  the 
testimony  fixes  the  damage  under  88,000,  or  fifteen  per  cent  of 
the  value,  we  are  of  opinion  that  the  defendants  are  not  liable, 
being  protected  by  the  warranty  in  the  memorandum. 

It  is  ordered  and  decreed  that  the  judgment  be  annulled  and 
reversed,  and  that  there  be  judgment  in  favor  of  the  defendants, 
with  costs  in  both  courts. 

F.  jtt,  and  W.  8.  UpUm,  for  the  plaintiff! 

F.  B.,  and  C.  M.  Conrad,  fgr  the  appellants. 


Henrt  Horn  and  others,  Assignees  of  the  Girard  Bank  v.  John 
Batard  and  others. 

An  act  of  the  legifllatnre  of  PennBylyania,  of  5th  March,  1842,  provides,  that  any 
anignment  of  property,  made  by  a  bank  in  pursuance  of  that  act,  must  be  approved 
by  the  Court  of  Common  Pleas  of  the  county  in  which  the  bank  is  situated,  and 
be  recorded  in  the  office  of  the  Recorder  of  Deeds  for  the  same  county ;  and  an 
act  of  14th  April,  1834,  authorizes  the  prothonotaries  of  the  courts  of  Common 
.  Fleas  to  sign  the  judgments  of  those  tribunals.  Plaintiffs  offered  in  CYidence  a  copy 
certified  by  the  Recorder  of  Deeds  to  be  a  true  copy  from  the  records  of  his  office, 
of  an  assighment  made  by  a  bank  under  the  act  of  1843,  and  of  a  certificate  an- 
nexed to  it  signed  by  the  prothonotaiy  of  the  Court  of  Common  Pleas,  and  sealed 
with  its  seal,  reciting  that  the  court  had  approved  of  the  assignment  Appended 
were  certificates  from  the  presiding  judge  of  the  Court  of  Common  Pleas  attesting 
the  signature  and  official  capacity  of  the  Recorder  of  Deeds,  and  from  tiie  prothono- 
tary  of  the  court  attesting  the  signature  and  official  capacity  of  the  presiding  judge. 
Defendants  excepted  to  the  evidence^  alleging  in  their  bill  that  the  assignment  could 
only  be  proved  by  producing  the  original,  or,  on  showing  that  it  couuld  not  be  had, 
a  copy  compared  therewith ;  that  the  act  of  Congress  respecting  the  authentication 
of  non-jadicial  records,  was  inapplicable  to  the  case  ;  and,  if  applicable,  had  not 
been  complied  with.  The  bill  did  not  state  in  what  the  act  had  not  been  complied 
with.    Held,  that  the  act  of  Congress  applies  to  such  a  case  ;  that  so  general  an  ob- 
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jectkm  as  that  the  law  has  not  been  complied  with,  is  insufficient  in  a  bill  of  ezoep- 
tions ;  and  that  such  generality  cannot  be  corrected  by  specific^ona  after  appeal. 
Defendants  having  attached  certain  bank  bonds  and  notes  belonging  to  plaintiffs,  and 
having  recovered  jadgment  in  the  court  below,  caused  them  to  be  sold  under  a /./a. 
The  judgment  was  reversed  on  a  devolutive  appeal.  Plainti£b,  in  an  action  for 
damages  for  the  illegal  attachment,  having  proved  that  the  bonds  and  notes  ha^ 
fallen  in  value  pending  the  seizure,  and  that  they  were  sold  for  much  less  than  they 
might  have  been  sold  for  had  no  attachment  been  issued :  Heldy  that  the  defend- 
ants should  pay  the  actual  damages  caused  by  their  attachment 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WatUfJ^ 

Halsey  and  Wray^  for  the  plaintiffs. 

7.  Slidellf  for  the  appellants. 

Garland,  J.  The  plaintiffs  claim  the  sum  of  $8,082  58^  witk 
interest,  as  damages  sustained  by  the  corporation  they  now  rep- 
resent, in  consequence  of  the  defendants,  in  the  month  of  Febru- 
ary, 1842,  suing  out  an  attachment  against  the  bank,  and  having^ 
certain  bonds  of  the  Planters'  Bank  of  Mississipfn,  and  notes  of 
the  Commercial  and  Rail  Road  Bank  of  Yicksburg,  seized  and 
sold,  when,  on  appeal  to  this  court,  the  judgment  rendered  in 
favor  of  the  defendants  was  reversed,  and  a  judgment  given 
against  them.  They  allege  th^t  the  value  of  the  notes  and 
bonds  aforesaid  was  determined  by  the  fluctuations  in  th^ 
market,  and  that,  at  the  time  of  the  attachment,  and  for  some 
months  subsequently  they  were  worth  the  sum  of  about  $18,500» 
yet  the  defendants  had  them  sold,  in  August,  1842,  at  a  sale  by 
the  sheriff,  at  a  great  sacrifice,  and,  that  they  only  brought  the 
sum  of  $9,140.  The  difference  between  these  sums  they  claim 
as  damages. 

The  defendants  deny  all  the  allegations  in  the  petition,  and 
especially  do  they  deny  the  corporate  capacity  of  the  bank,  and 
also  the  alleged  capacity  of  the  plaintiffs,  as  assignees. 

On  the  trial,  the  institution  of  the  suit  by  the  defendants 
against  the  bank  was  proved  by  the  record ;  the  execution  of 
the  attachment  was  shown ;  and  a  reversal  of  the  judgment 
which  the  defendants  had  obtained.  See  4  Rob.  262.  The  ap- 
peal taken  was  a  devolutive  one.  The  sale  by  the  sheriff  was 
proved  by  the  execution  and  return  on  it.  Twelve  of  the  bonds 
of  81,000,  with  coupons  for  $35,  were  sold  for  $353  each ;  and 
ten  others,  each  for  said  sum  vidth  a  coupon,  were  sold  for  $345 
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each*  Ten  thousand  dollars  of  the  Yicksbarg  bank  notes  were 
sold  at  six  and  a  half  cents  on  the  dollar,  making  $650 ;  and  ten 
thousand  dollars  more  were  sold  at  eight  cents  on  the  dollar, 
making  $800.  It  was  further  proved  that  these  bonds  and 
notes  had  been  sent  to  the  Commercial  Bank  of  New  Orleans  for 
sale,  at  a  certain  price,  which  was  above  their  value  at  the 
time ;  but  there  is  ample  proof  that  about  the  time  of  the  at- 
tachment, and  for  a  considerable  time  subsequently,  the  bonds 
were  Worth  from  fifty  to  fifty-five  cents  on  the  dollar,  and  that 
the  notes  of  the  Commercial  Bank  of  Vicksburg  ranged  from 
fourteen  and  a  half  to  twenty  cents  on  the  dollar,  at  the  same 
time  ;  the  prices  varying  according  to  the  supply  and  demand.! 

The  act  of  the  legislature  of  the  State  of  Pennsylvania  char- 
tering the  bank  was  produced,  and  also  a  deed  of  assignment 
from  the  corporation  to  the  plaintifis,  made  in  obedience  to  the 
resolutions  of  the  board  of  directors,  which  includes  the  claim 
in  controversy. 

The  court  gave  judgment  for  95,145  damages,  and  the  de- 
fendants have  appealed. 

Our  attention  has  been  called  to  two  bills  of  exception  taken 
by  the  defendants.  The  first  states  that  the  plaintiffs,  for  the 
purpose  of  proving  the  assignment  to  them,  offered  in  evidence 
a  document  with  certain  certificates  thereon,  one  of  which  pur- 
ported to  be  a  certificate  of  the  prothonotary  of  the  Court  of 
Common  Pleas  of  the  county  of  Philadelphia,  that  the  deed  had 
been  approved  according  to  law.  The  defendants'  counsel  ob- 
jected that  the  copy  so  certified,  was  inadmissible  to  show  the 
approval  of  the  alleged  assignment  by  said  court  That  such 
approval  should  have  been  shown  by  a  certified  copy  of  the  re- 
cord of  said  court,  authenticated  by  the  certificate  of  the  judge 
and  clerk,  with  the  seal  of  the  court ;  but  the  court  overruled 
the  objection,  and  admitted  the  deed.  We  are  of  opinion  that 
the  court  did  not  err  in  admitting  the  certificate.  The  laws  of 
Pennsylvania  are  in  evidence,  and  from  them  we  see  that  it 
is  necessary  that  such  assignments  shall  be  approved  by  the 
court;  and  we  also  see  that  the  prothonotaries  are  authorized 
to  sign  and  certify  the  judgments  of  the  courts  of  Common 
Pleas.    Purdon's  Dig.  p.  833.    From  an  inspection  of  the  t^mift 
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and  phraseology  of  the  so  called  certificate,  we  think  it  is  the 
judgment  of  approval  by  the  court,  written  on  the  deed  and 
signed  by  the  prothonotary  as  authorized  by  law,  and  necessary 
to  authorize  its  being  recorded.  ^ 

The  other  bill  states  that  the  plaintiffs  offered  in  evidence  for 
the  purpose  of  proving  the  execution  of  the  assignment  to  them, 
a  document  with  certain  certificates  thereon,  made  part  of  the 
bill  of  exceptions  ;*  whereupon  the  counsel  for  the  defendants 

*The  following  certificates  were  appended  to  the  copy  of  the  assignment,  which  was 
dated  the  16th  of  March,  1842 : 
'<  City  and  County  of  Philadelphia,  sc : 

Be  it  remembered,  that  on  the  seventeenth  day  of  March,  in  the  year  one  thousand 
eight  hundred  and  forty-two,  the  Court  of  Common  Pleas  for  the  county  of  Philadel- 
phia, approved  of  the  within  deed  of  assignment 

j-^ — J *T^ 5     Witness  my  hand  and  seal  of  the  said  court,  this  seventeenth 

\  o/common  Pleas  (  ^^  ®^  March,  in  the  year  of  our  Lord  one  thousand  eight 

« ^ 1  hundred  and  forty-two.  8.'Hakt, 

Prothonotary  of  the  Court  of  Common  Pleas  of  the  county  of  Philadelphia. 

I,  Bichard  L.  Lloyd,  Recorder  of  Deeds,  &c,  for  the  city  and  county  of  Philadel- 
phia, do  certify  the  above  and  foregomg  to  be  a  true  copy  of  a  certain  instrument  of 
writing,  remauiing  of  record  in  my  office,  in  Deed-book  6.  S.,  No.  37,  page  430,  &c. 
^-ws^  Witness  my  hand  and  seal  of  office,  this  37th  day  of  December,  A.  D. 

j  Seal.  I   1843.  R.  L.  Llotd, 

''^'^  Reooider. 

PeftiMjfZeanta,  > 

Philadelphia  County,  sc.    ) 

I,  Edmond  Kmg,  President  of  the  Fint  Judicial  District  of  Pennsylvania,  'and  Pie- 
sidmg  Judge  of  the  Court  of  Common  Pleas,  Orphans'  Court,  Court  of  Greneral  Quar- 
ter Sessions  of  the  Peace,  for  the  said  county,  do  certify  that  Richard  L.  Lloyd,  Esq., 
by  whom  the  foregoing  record,  certificate  and  attestation  were  made  and  given,  and 
who,  in  his  own  hand-writing,  has  thereunto  subscribed  his  name,  and  caused  his  seal 
of  office  to  be  thereunto  affixed,  was  at  the  time  of  so  doing  and  now  is  Recorder  of 
Deeds  for  the  city  and  county  of  Philadelphia,  duly  commissioned  and  qualified,  to  all 
whose  acts  as  such  full  faith  and  credit  are,  and  ought  to  be  given,  as  well  in  courts  of 
jadicatnre  as  thereout  Witness  my  hand,  at  Philadelphia,  this  twenty-seventh  da^  of 
December,  A.  D.  one  thousand  eight  hundred  and  forty-three. 

Edmond  Kino, 
Prest  Judge  of  the  First  Jud.  District. 

PenmyliMxnki,  ) 

Philadelphia  County,  &c.    \ 

I,  Richard  Palmer  jr.,  Esq.,  Prothonotary  of  the  Court  of  Common  Pleas  of  said 
county,  decertify  that  the  Hon.  Edmond  Kmg,  Esq.,  by  whom  the  foregoing  eeitifi- 
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objected,  that  the  execution  of  said  assignment  could  only  be 
proved  by  the  production  of  said  instrument  itself,  or  a  compared 
copy  thereof  proved  to  be  correct,  the  inability  to  produce  the 
original  being  also  explained ;  that  the  act  of  Congress  respect- 
ing the  authentication  of  records  not  judicial  was  not  applica- 
ble, and  that  if  so,  it  had  not  been  complied  with.  We  are  of 
opinion  that  the  act  of  Congress  is  applicable,  and  the  bill  of 
exceptions  is  silent  as  to  the  particulars  in  which  the  law  has  not 
been  complied  with.  In  his  brief  the  counsel  for  the  defendants  ^ 
informs  us,  that  his  objection  is,  that  the  judge  of  the  court  of 
Common  Pleas  does  not  in  his  certificate  say,  that  the  certifi- 
cate  of  the  recorder  of  deeds  is  *•  in  due  form/'  He  contends 
that  the  very  words  used  in  the  act  of  Congress  must  be  used, 
and  that  no  others  will  answer  the  purpose.  To  this  objection, 
the  counsel  for  the  plaintiflf  reply,  that  no  Buch  objection  was 
madd  in  the  court  below,  nor  is  it  stated  in  the  bill  of  exceptions. 
We  have  frequently  said  that  so  general  an  objection,  as  that  a 
law  had  not  been  complied  with,  in  a  bill  of  exceptions,  was  not 
sufficient.  It  should  appear  in  the  bill,  in  terms  sufficiently 
definite,  what  the  objection  is,  so  that  the  other  party  may  see 
what  he  has  to  meet.  A  different  practice  would  lead  to  fre- 
quent difficulties,  and  is  calculated  to  entrap  parties.  We  can- 
not permit  a  general  objection  to  be  made  in  the  lower  court, 
and  then  specifications  to  be  made  here. 

Upon  the  merits  of  the  case,  we  are  satisfied  that  the  law  and 
evidence  sustain  the  judgment.    The  defendants  illegally  took 
out  an  attachment  against  the  bank,  seized  its  property,  and  * 
had  it  sold  at  a  price  much  below  that  at  which  it  could  have 
been  sold  for,  if  the  attachment  had  not  been  issued.     This 


oate  and  attestation  were  made  and  given,  and  who  in  his  own  proper  hand  writing 
has  therennto  sabscribed  his  name,  was,  at  the  time  of  so  doing,  and  now  is,  President 
«f  the  Fint  Jodicial  District  of  Pennsylvania,  and  Presiding  Jndge  of  the  court  of 
Common  Pleas,  Orphans*  Court,  and  court  of  General  Quarter  Sessions  of  the  Peace 
for  said  county,  duly  commisrioned  and  qualified,  to  all  whose  acts  as  such  full  faith 
and  credit  are,  and  ought  to  be  given,  as  well  in  courts  of  judicature  as  thereout 

!/w^^  In  testimony  whereof,  1  have  hereunto  set  my  hand,  and  affixed  the  seal 

Seal  I  of  the  said  oomt,  at  Philadelphia,  this  37th  day  of  Decen&ber,  A.  D.  1843. 
^'v^  ^  R.  Palmbe'Jb.,  Prothonotary. 
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court  subsequently  decided  that  they  had  no  claim  against  the 
bank ;  and  although  we  see  no  reason  for  vindictive  damages, 
yet  they  must  pay  the  actual  damage  caused  by  the  attach- 
ment. The  bank  wished  to  sell  the  assets  it  possessed,  to  pay 
its  debts  ;  and  it  was  prevented  from  doing  so  by  the  defendants, 
pending  whose  seizure  the  assets  attached  were  much  reduced 
in  value. 

Judgment  agirmed 


Manuel  Cruzat  v.  John  Davis. 
The  office  of  Coroner  is  held   for  a  term  of  four  years.     Act  1  March,  1837,  s.  1. 

Appeal  from  the  District  Court  of  the  First  District,  Buckan>- 

Buisson,  Benjamin  and  RoselitiSj  for  the  appellant. 

r.  SlidelU  and  Preston^  Attorney  General,  for  the  defendant. 

Martin,  J.  The  plaintiflf  is  appellant  from  a  judgment  reject- 
ing his  claim  to  the  office  of  coroner,  of  which  the  defendant  is 
in  possession.  He  produced  a  commission  from  the  Governor, 
appointing  him,  with  the  advice  and  consent  of  the  Senate, 
bearing  date  April  2d,  1835,  in  which  the  tenure  of  the  office  is 
not  stated.  The  defendant  has  a  like  commission,  bearing  data 
the  16th  of  February,  1844. 

The  first  law  relating  to  the  coroner  is  an  act  of  the  Legisla* 
tive  Council  of  the  Territory  of  the  year  1805,  under  which  the 
tenure  of  the  office  is  at  the  will  and  pleasure  of  the  Governor 
for  the  time  being. 

In  lieu  of  that  officer,  in  the  year  1807,  a  parish  judge,  appoint- 
ed for  four  years,  was  to  act  as  coroner.  Statutes  of  1807,  page 
14,  section  10. 

In  1808  (page  8),  the  Grovemor  was  authorized  to  appoint  a 
coroner. 

During  the  territorial  government,  offices,  the  tenures  of  which 
were  not  fixed  by  law,  were  held  during  the  will  and  pleasure 
of  the  Governor.  Under  the  State  government,  in  1814,  (B.  and 
C.'s  digest,  page  170, J  No.  3)  the  Governor  was  directed  to  ap- 
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point  a  coroner  for  each  parish.  By  the  act  of  1827  (B.  and  C.'s. 
Digest,  p.  781,  No.  21),  the  coroner  is  directed,  after  the  expira- 
tion of  his  term  of  service f  to  continue  to  perform  the  duties  of  his 
office  until  his  successor,  or  himself,  in  case  of  re-appointmenif 
shall  be  inducted  into  office. 

Offices  for  life  were  never'known  to  the  laws  of  the  Territory, 
nor  of  the  State ;  and  the  tenure  during  good  behaviour,  in  our  ju- 
risprudence, appertains  only  to  offices  to  which  it  is  given  by 
the  constitution  or  law.  The  Legislature  was  directed  by  the 
8th  section  of  the  6th  article  of  the  Constitution  to  determine  the 
time  of  duration  of  the  several  public  officers,  when  such 
time  had  not  been  fixed  by  that  instrument. 

We  have  the  authority  of  the  Legislature,  in  the  year  1827, 
that  the  office  of  coroner  is  holden  during  a  term.  This  repels 
the  presumption  that  it  is  held  during  life  or  good  behaviour,  for 
the  act  speaks  of  the  re-appointment  of  the  incumbent,  after  his 
term  of  service  has  expired,  which  precludes  the  idea  of  a  ten- 
ure for  life,  or  during  good  behaviour,  because,  if  the  office  ex- 
pired by  death,  there  could  be  «no  possibility  of  a  re-appointment, 
and  if  it  did  by  breach  of  official  good  behaviour,  the  re-appoint- 
ment would  be  impossible,  and  extrememely  improbable  in  case 
of  a  removal  by  an  address  of  two-thirds  of  the  members  of 
both  houses. 

Assuming  then  that  the  Legislature  considers  the  injunction  of 
the  Constitution  in  the  article  6th  above  cited,  as  virtually  com- 
plied with,  we  conclude  that  the  office  of  coroner  is  now  holden 
under  a  tenUf  and  that  four  years  is  the  longest  period  which  we 
can  recognise. 

The  plaintifi^'s  commission  expired  in  1839,  and  there  is  no  evi- 
dence of  his  re-appointment.  The  defendant's  commission 
bears  date  on  a  day  on  which  it  does  not  appear  that  the  office 
was  filled. 

Judgment  affirmed. 
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Francois  Saulet  v.  Marguerite  Trepagkier  and  others. 

No  recoone  can  bo  had  on  the  sureties  in  an  appeal  bond}  until  it  be  clearly  shown 
b;  the  creditor,  that  the  proceeds  of  the  sale  of  all  the  estate  and  effects  of  the 
principal,  have  proved  insufficient  to  discharge  his  demand.  So,  where  a  husband 
appeals  from  a  judgment  against  him  for  a  community  debt,  and  dies,  leaving  chil- 
dren and  a  widow  who  accepts  the  community,  the  sureties  on  the  appeal  bond 
will  be  liable  only  in  case  the  judgment  is  not  satisfied  by  the  widow  and  heiis  so 
far  as  they  are  respectively  bound  for  it,  and  cannot  be  satisfied  by  the  sale  of  all 
their  property,  real  and  personal,  liable  for  its  payment 

Appeal  from  the  District  Court  of  the  First  District,  JSucAofi- 
an, /. 

Buissan  and  Boselius^  for  the  plaintiff. 

Josephs^  for  the  appellants. 

MoRPHT,  J.  This  action  is  brought  against  the  widow  and 
heirs  of  Francois  Trepagnier,  who  had  become  surety  on  an  ap- 
peal bond  for  Pierre  Trepagnier,  against  whom  the  plaintiff  re- 
covered a  judgment  for  91 5,000,  with  interest  from  the  3d  of 
May,  1886,  which  judgment  was  affirmed  by  this  court  in  June, 
1842.  2  Robinson,  p.  358.  It  is  alleged  that,  since  the  signing 
of  the  bond  both  the  principal  and  the  surety  have  died,  the  lat- 
ter leaving  a  large  estate  to  the  defendants,  his  widow  and  chil- 
dren. That,  on  the  6th  of  October,  1842,  an  alias  fi.  fa,  was  is- 
sued against  the  heirs  of  the  late  Pierre  Trepagnier,  by  virtue 
of  which  a  levy  was  made,  and  the  net  amount  of  <(  11, 475  12 
was  paid  over  to  the  plaintiff,  leaving  a  balance  still  due  to  him 
of  98,527  88,  with  legal  interest  from  the  7th  of  January,  1843, 
and  that  said  writ  has  been  returned,  *'  no  property  found  after 
demand  made  of  both  parties."  Judgment  is  prayed  for  against 
Marguerite  Foucher,  widow  of  the  late  Francois  Trepagnier, 
for  one  half  of  the  balance  due,  as  having  held  the  property  of 
the  deceased  in  community  with  him  and  not  having  renounced, 
and  against  her  co-defendants  for  one-tenth  each,  as  heirs  of  the 
deceased. 

The  defendants  admit  the  signature  of  Fran9ois  Trepagnier 
to  the  appeal  bond,  but  allege  that,  in  consequence  of  the  gross 
neglect  and  indulgence  of  the  plaintiff,  the  whole  of  the  proper- 
ty, real  and  personal,  of  Pierre  Trepagnier,  the  principal  debtoV, 
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has  never  been  seized  to  satisfy  his  debt,  and  still  remains  sub- 
ject and  liable  to  be  discussed.  That  the  note  on  which  judg- 
ment was  obtained  formed  the  last  instalment  due  on  the  price 
of  a  plantation  and  slaves  which  the  plaintiff  had  sold  to  Pierre 
Trepagnier ;  that  it  bore  a  mortgage  upon  the  said  plantation 
and  slaves,  against  which  the  plaintiff  must  first  pursue  his  re- 
course ;  that  the  original  defendant,  Pierre  Trepagnier,  died  in 
October,  1838,  leaving  about  $88,363  in  property,'  and  owing 
about  •«^4,000,  including  plaintiff's  claim,  and  that  plaintiff  did 
not  legally  cite  all  the  heirs  and  parties  in  interest,  and  carry  on 
the  suit  against  them  according  to  law.  That  he  was  guilty  of 
neglect  in  not  recording  the  judgment  appealed  from,  and  also 
in  not  issuing  his  writ  of  execution  thereon  against  all  the  heirs 
of  Pierre  Trepagnier,  who  were  all  bound,  each  for  his  virile 
portion,  and  against  his  widow,  Marie  Celeste  Delhomme,  who 
was  bound  for  one-half  of  said  judgment,  the  same  having  been 
obtained  on  a  community  debt.  That  thirteen  slaves  belonging 
to  the  succession  of  Pierre  Trepagnier  were  seized  by  the  she- 
riff of  St.  Charles  under  plaintifi's  execution,  and  released  by 
order  of  plaintiff  or  his  attorney ;  that  said  slaves  were  liable  to 
be  seized,  and  can,  with  the  other  property  of  Pierre  Trepag- 
nier's  succession,  upon  all  of  which  plaintiff's  original  mortgage 
still  exists,  amply  satisfy  his  judgment ;  that  the  condition  of  the 
appeal  bond  is,  that  the  judgment  shall  first  be  satisfied  by  the 
sale  of  all  said  P.  Trepagnier's  estate  ;  and,  consequently,  that 
these  respondents,  the  widow  and  heirs  of  the  surety,  are  not 
bound  until  the  whole  of  said  property  has  been  discussed,  and 
taken  out  of  the  hands  of  the  heirs  and  representatives  of  the 
principal  debtor,  or  the  possessors  thereof.  There  was  a  judg- 
ment below  against  the  defendants,  from  which  they  have  ap- 
pealed. 

It  is  in  evidence,  that  Pierre  Trepagnier  died  in  October, 
1838,  pending  the  appeal ;  that  he  left  a  widow  in  community, 
and  eight  children ;  that  an  inventory  of  his  estate  was  made, 
which  shows  that  his  property  ftmounted  to  987,981  50,  and  his 
debts  to  954,000,  including  91 8,000  that  were  then  due  to  Fran- 
cois Saulet ;  that  Marie  Celeste  Delhomme,  his  widow,  accept- 
ed the  community,  and  kept,  at  the  price  of  the  appraisement, 
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community  property  consisting  of  slaves  and  movables  to  the 
amount  of  $8,734  50  ;  and  that  the  balance  of  the  succession  was 
sold  at  auction.  That  the  debt  upon  which  the  judgment  ap- 
pealed from  was  rendered  was  a  community  debt,  resulting  from 
the  purchase  of  a  plantation  and  slaves,  sold  by  the  plaintiff  to 
Pierre  Trepagnier,  in  1829.  It  further  appears  that  although 
Marie  G61este  Delhomme  had  accepted  the  community,  she  was 
not  made  a  party  to  the  appeal  pending  in  this  court  when  her 
husband  died ;  that  the  plaintiff  issued  an  execution  only  against 
the  children  of  the  deceased;  and  that  no  steps  whatever  have 
since  been  taken  against  his  widow,  or  the  property  in  her  hands. 

Under  these  facts,  we  think  with  the  appellants'  counsel,  that 
the  present  action  is  premature,  and  that  the  contingency  has 
not  yet  arrived  on  which  the  widow  and  heirs  of  the  surety  in 
the  appeal  bond  can  be  made  liable.  According  to  article  579 
ofthe  Code  of  Practice,  the  condition  of  their  ancestor's  obliga- 
tion was,  that  the  appellant  should  satisfy  the  judgment  to  be 
rendered  against  him,  or  that  the  same  should  be  satisfied  by  the 
sale  of  his  estate,  real  or  personal.  In  Chcdaron  v.  McFarlane^ 
this  court  held,  under  that  article,  that  sureties  on  an  appeal 
bond  have  a  right  of  resisting  a  recourse  on  them,  until  it  is  clear- 
ly shown  by  the  creditor,  that  the  sale  of  all  the  estate  and  ef- 
fects of  the  principal  has  proved  insufficient  to  discharge  his  de- 
mand.   9  La.  227. 

On  the  death  of  Pierre  Trepagnier,  his  obligation  to  satisfy 
the  judgment  in  favor  of  the  plaintiff  devolved  not  only  upon 
his  heirs,  but  also  upon  his  widow,  who,  by  her  acceptance  of  the 
community,  became  bound  to  pay  one-half  of  its  debts.  With 
regard  to  the  surety  on  the  appeal  bond,  the  said  widow  and 
heirs  became  the  principal  debtors  in  lieu  of  Pierre  Trepagnier ; 
and  it  is  only  in  case  they  do  not  satisfy  the  judgment  so  far  as 
they  are  respectively  bound  for  it,  or  in  case  the  same  cannot  be 
satisfied  by  the  sale  of  all  their  property,  real  or  personal,  that 
the  defendants,  as  the  widow  and  heirs  ofthe  surety,  can  be 
made  liable  in  their  place.  We  are  by  no  means  prepared  to 
say  that  in  general  a  creditor  may  not,  if  he  choose,  look  to  the 
heirs  of  his  debtor  for  the  whole  amount  of  his  claim.  In  such  a 
ease  the  heirs  could  not  pretend  that«  because  the  wife  had  ac- 
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eepted  the  community,  and  thereby  made  herself  liable  for  one 
half  of  its  debts,  they  are  responsible  only  for  the  other  half. 
They  would  be  bound,  we  believe,  to  pay  the  whole  debt,  and 
might  then  have  recourse  upon  the  widow,  to  make  her  con- 
tribute for  one  half  of  it.  The  obligation  which  the  widow  in- 
curs by  her  acceptance  of  the  community  is  an  additional  secu- 
rity for  the  creditors ;  but  they  have  a  right  to  look  to  the  heirs 
and  direct  representatives  of  the  husband  for  the  whole  debt, 
because  it  is  with  him  they  treated,  and  it  is  him  whom  they 
trusted.  Ejus  soliusfidem  secutisuiit^  says  Toullier,  vol.  13,  No. 
233.  2  Pothier,  Traits  de  la  Communaut6,  No.  719.  But  al- 
though the  creditors  have  this  option,  the  widow,  who  has  ac- 
cepted the  conjugal  partnership  or  community,  becomes  abso- 
lutely and  personally  bound  to  them  for  one-half  of  its  debts.  If 
the  heirs  of  the  husband  do  not,  or  cannot,  satisfy  their  claims  in 
full,  they  can  come  upon  her  for  the  proportion  which  she  owes  as 
the  partner  of  her  husband.  Civil  Code,  arts.  2378, 2379.  Laud- 
erdale V.  Gardner^  8  Mart.  716.  Flood  et  al.  v.  Sfiamburgh,  3  Mart. 
N.  S.  629.  13  Toullier,  No.  236.  2  Pothier,  de  la  Communaut6, 
No.  728.  If  then  the  widow  of  Pierre  Trepagnier  stands  indebt- 
ed to  the  plaintiff,  it  is  as  a  principal  debtor  for  a  portion  of  the 
debt  for  which  the  defendant's  ancestor  was  surety.  On  princi- 
ples of  equity  it  is  held,  that  the  surety  of  one  of  several  princi- 
pal debtors,  bound  in  solido,  has  a  right  to  require  the  discussion 
not  only  of  the  property  of  the  debtor  he  has  become  surety  for, 
but  also  of  that  of  the  other  co-debjors,  before  he  can  be  called 
upon  to  pay  the  debt.  1  Pothier  on  Obligations,  No.  413,  in  fine. 
If  such  be  the  right  of  an  ordinary  surety,  who  is  not  entitled  to 
the  benefit  of  discussion  unless  he  claim  it,  the  defendants 
should  surely  enjoy  the  same  privilege,  when,  under  the  bond, 
they  cannot  be  made  liable  if  the  principal  debtors  pay  the 
debt,  or  if  it  can  be  satisfied  by  the  sale  of  their  property,  real 
or  personal.  But  independently  ot  the  personal  liability  of  the 
widow  of  Pierre  Trepagnier  under  her  acceptance  of  the  com- 
munity, it  is  shown  in  this  case  that  she  is  in  possession  of  a 
nimiber  of  slaves  which  belonged  to  the  succession  of  her  hus- 
band. It  would  seem  that  the  plaintiff  is  at  least  bound  to  dis- 
cuss these  slaves,  which  are  a  part  of  the  very  property  which. 
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under  the  terms  of  the  appeal  bond,  must  be  exhausted  before 
any  recourse  can  be  had  against  the  defendants.  Were  it  other- 
wise the  latter  would  lose  not  only  the  benefit  of  requiring  the 
discussion  of  the  property  of  one  of  the  principal  co-debtors,  but 
also  that  of  exhausting  the  property  which  belonged  to  Pierre 
Trepagnier,  and  which  their  ancestor  no  doubt  had  in  view  when 
he  consented  to  become  his  surety  for  such  a  large  amount. 
It  maybe  said  that  no  execution  could  issue  against  Pierre  Tre* 
pagnier'p  widow,  because  she  was  not  made  a  party  to  the  ap- 
peal, and  no  judgment  was  rendered  against  her.  The  plain- 
tiff, who  knew  that  in  consequence  of  her  acceptance  of  the  com- 
munity, a  portion  of  the  property  might  go  into  her  hands, 
which  he  was  bound  to  discuss  before  he  could  look  to  the  sure- 
ty on  the  appeal  bond,  could,  and  perhaps  should  have  made  her 
a  party  to  the  appeal.  His  failure  to  do  so  cannot  change  the 
condition  of  the  bond.  Its  only  effect  must  be  to  impose  upon 
him  the  necessity  of  resorting  to  such  proceedings  as  will  ena- 
ble him  to  comply  with  such  condition  as  regards  the  personal 
liability  of  the  principal  debtor's  widow,  and  the  property  of  his 
succession  which  is  shown  to  be  in  her  hands. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  ours  be  for  the  defendants  as  in  case  of 
BLon-suit,  with  costs  in  both  courts. 


^l'^^  Louis  Bakthblemy  Maoaxtt  v,  James  Anthony  Gasciuet. 


Tbe  Same  v.  William  Amedee  Gasquet. 

Parol  evidence  u  inftdaunble  to  alter,  modify,  or  contradict  a  written  act  of  transfer 
of  immovablee  or  elaTee,  or  to  prove  any  agreement  or  otipolatioa  beyond  ite  con- 
teoti,  where  there  m  no  allegation  of  ftand,  error  or  violenCiB.  C.  C.  9356.  Bat  each 
evidence  u  admierible  to  prove  that  the  adjudication  price  of  real  estate  eold  at  auc- 
tion, was  paid  to  a  creditor  holding  a  mortgage  on  the  property,  and  the  manner  of 
such  payment 

The  title  of  property  sold  at  auction  vests  in  the  purchaser  ftom  the  moment  of  the  ad- 
jodicatton.  C.C.3586. 

Aptbals  from  the  District  Court  of  the  First  District,  Buchmr 
nn,  J« 
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L.  Janin^  for  the  appellant. 
Roselius  and  L.  FeircCf  contrA. 

Sm ON,  J.  The  object  of  these  two  actions  is  to  recover  of  the 
defendants,  who  were  sued  separately,  the  possession  of  two  dis- 
tinct lots  of  ground,  with  the  buildings  thereon  erected,  to  which 
the  plaintiff  sets  up  title  under  a  sale  executed  to  him,  by  au- 
thentic act,  by  the  assignee  of  the  insolvent  estate  of  Daniel  T. 
Walden,  the  former  owner  thereof.  James  A.  Gasquet,  the  de- 
fendant in  one  of  the  suits,  having  disclaimed  any  title  in  him- 
self to  the  lot  sued  for,  but  having  alleged  that  the  property 
was  in  William  A.  Gasquet,  as  whose  agent  he  holds  the  same, 
the  latter  intervened  to  defend  his  title  to  it,  and  the  two  suits 
having  been  consolidated,  they  were  tried  as  only  one  suit 
against  William  A.  Gasquet,  as  sole  defendant. 

The  title  set  up  by  the  plaintiff  to  the  two  lots  and  buildings, 
is  based  on  the  allegations  that  he  acquired  them  from  the  as- 
signee of  D.  T.  Walden,  a  bankrupt,  by  an  act  passed  before  a 
notary  public,  on  the  1st  February,  1843,  in  which  he,  plaintiff, 
was  represented  by  Auguste  Delassus,  who  had  sufficient  pow- 
ers to  buy  for  him  the  property  upon  which  he,  plaintiff,  had 
special  mortgages,  if  the  same  should  be  exposed  at  judicial 
sales.  That  the  same  power  of  attorney,  however,  conferred  no 
authority  upon  said  Delassus  to  sell  again  property  which  he 
might  thus  acquire  for  account  of  said  plaintiff;  that  notwith- 
standing said  want  of  power,  Auguste  Delassus  did  sell,  in  the 
name  of  the  petitioner,  the  said  property  to  the  defendant,  by  an 
act  passed  before  Wm.  Christy,  a  notary  public,  on  the  10th  of 
the  same  month ;  that  said  defendant  was  aware  of  the  want  of 
power  of  Delassus,  and  that  the  sale  is  not  binding  on  the  plain- 
tiff. 

Tike  answer  denies  that  the  plaintiff  is  owner  of  the  property 
sued  for,  and  avers  that  the  same  was,  with  other  property,  pur- 
chased by  him,  defendant,  at  a  sale  of  the  bankrupt  Walden's 
estate,  made  by  order  of  the  United  States  District  Court,  through 
A.  S.  Robertson,  United  States  marshal,  on  the  14th  of  January, 
1843.  He  further  alleges  that,  as  there  were  mortgages  on  the 
property  to  the  plaintiff  for  the  amount  of  the  purchase  money 
thereof,  and  which  Delassus,  as  the  plaintiff's  agent,  was  an- 
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thorised  to  receive,  he  did  pay  to  him,  through  his  said  agent, 
the  whole  amount  of  said  purchase  money;  that  to  guaranty 
and  save  harmless  the  respondent,  on  account  of  said  payment 
of  plaintiff's  mortgage,  he,  plaintiff,  through  his  said  agent, 
made  a  conveyance  to  him  of  said  property,  though  the  same 
belonged  to  the  respondent,  who  had  never  parted  with  the 
same,  and  covenanted,  in  case  of  difficulty,  to  return  the  amount 
so  paid.  He  futher  st-ates,  that  Delassus  had  lull  power  and 
authority  to  receive  said  amount  on  account  of  his  principal ; 
that  the  plaintiff  never  bought  said  property,  nor  paid  for  it,  but 
that  the  proceeding  had  was  a  mere  mode  adopted,  between  the 
assignee  and  plaintiff's  agent,  to  receive  the  amount  of  his  mort- 
gage, and  in  no  manner  impairs  or  invalidates  the  respondent's 
title  to  the  same,  under  his  procis  verbal,  which  he  pleads  as  a 
better  and  prior  title;  and  that  the  transaction  subsequent  to  the 
said  adjudication,  was  within  the  scope  of  the  power  of  plain- 
tiff's agent,  and  cannot  be  annulled  in  part,  so  as  to  give  to  the 
plaintiff  a  property  that  neither  he,  nor  his  agent,  ever  bought 
or  intended  to  buy ;  but  that  if  it  be  annulled  at  all,  it  must  be 
on  re-payment  to  respondent,  who  would  be  liable  to  the  United 
States  Court  therefor  if  said  acts  were  unauthorised,  by  vir- 
tue of  the  acyudication  made  to  him,  and  be  compelled  to  pay 
again  for  the  said  property. 

This  controversy  was  submitted  to  a  jury,  who,  after  having 
received  the  charge  of  the  court,  (excepted  to  by  the  plaintiff's 
counsel,)  found  a  verdict  in  favor  of  the  defendant,  W.  A.  Gas- 
quet,  and  judgment  having  been  rendered  thereon  by  the  court 
a  quay  afler  overruling  the  plaintiff's  motion  for  a  new  trial,  the 
latter  appealed. 

The  written  evidence  establishes  these  facts :  1st.  The  pro- 
ces  verbal  of  the  adjudications,  made  at  public  auction  by  the 
marshal  of  the  United  States,  of  Daniel  T.  Walden's  property, 
dated  14th  of  January,  1843,  shows  that  the  lots  in  controversy 
were  sold  and  adjudicated  to  the  defendant  by  the  said  marshal, 
for  the  aggregate  amount  of  812,950,  payable  (m^fifih  cash^ 
and  the  balance  on  a  credit  of  twelve  and  eighteen  morUhs,for  op- 
proved  endorsed  nateSy  secured  by  mortgage.  It  is  admitted  in  the 
record,  that  the  property  in  dispute  was  mortgaged  to  the  plain- 
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tiff  to  secure  the  amount  of  a  note  of  •12,000,  due  by  the  insol- 
vent. 2nd.  That  by  a  power  of  attorney,  executed  by  plaintiff 
to  DelassuSy  by  a  notarial  act  passed  on  the  6th  of  August,  1840, 
said  Delassus  is  authorised,  among  other  powers,  to  receive  all 
sums  of  money  due,  or  which  may  become  due  to  his  principal, 
**parbiU€Uf6bligatums9JtigemenSf  contratSf  4*^.,  eta  quelqtf autre 
tUre  que  ce  8oUf  4<?.,  et  cPacheter  et  acquirir  en  vents  putlique  ou 
pri06e  toutes  proprieth  qui  seroient  ht/poth6quee^  txu  constituant  en 
garantie  des  wmmes  a  lui  dueSf  et  ce,  aux  prixj  termes,  clauses^  et 
conditions  que  les  mandataires  jugeront  convenablesy  But  he  onl} 
gives  him  the  power  to  sell  certain  property  therein  described, 
and  does  not  authorize  him  to  sell  any  property  by  him  purchas- 
ed for  his  principal  in  payment  of  the  debts  secured  by  mort- 
gage, the  amount  of  which  he  is  authorised  to  receive.  3d. 
That  on  the  first  of  February,  1843,  Walden's  assignee,  Wm. 
Christy,  sold  to  the  plaintiff,  the  two  lots  in  dispute,  together 
Willi  other  lots,  for  the  sum  of  912,050,  payable  according  to 
the  terms  of  the  abjudication,  one-fifth  cash,  and  the  balance  at 
twelve  and  eighteen  months  credit,  &c. ;  said  sale  being  made 
to  Delassus,  as  agent  of  the  plaintiff,  in  consequence  of  the  pro* 
forty  therein  described  having  been  adjudicated^  at  public  sale^  to  L. 
B.  Macarty^  as  the  last  and  highest  bidder  thereon.  The  aggre- 
gate amount  of  the  prices  of  all  the  lots  sold  in  said  act  was 
•35,450  00 ;  but  it  is  inserted  in  the  act,  that  Macarty  being  the 
holder  and  owner  of  certain  promissory  notes  of  the  bankrupt, 
amounting  to  #56,000,  secured  by  first  and  special  mortgage  on 
the  property  conveyed,  he,  the  agent,  instead  of  paying  cash  and 
giving  notes,  has  executed  his  bond  in  Macarty's  name,  for  his 
proportion  of  expenses,  &c.  4th.  That  on  the  same  day,  the 
plaintiff,  through  his  agent,  executed  his  bond  to  the  assignee 
for  the  whole  amount  of  the  sales,  binding  himself  to  account 
for,  and  pay  such  proportion  of  the  expenses  and  charges  incur- 
red in  the  sale,  dtc,  but  stipulating  that  the  amount  of  his  pur- 
chases should  be  subject  to  his  mortgage  claims,  &e.  5th.  That 
on  the  10th  of  February,  1843,  Delassus,  as  agent  of  Macarty, 
•old  to  the  two  Gasquets,  by  separate  notarial  acts  of  sale,  the 
two  lots  in  dispute,  for  the  aggregate  sum  of  #12,050,  payable 
tme^fih  cashj  and  the  balance  at  twelve  and  eighteen  months  credit, 
Vol.  XL  35 
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by  endorsed  notes.  The  act  recites  that  the  sales  are  made  widi 
all  legal  warranties ;  that  the  property  sold  was  purchased  by 
the  vendor  from  the  assignee  of  the  estate  of  D.  T.  Walden,  a 
bankrupt,  by  act  passed  before  H.  B.  Genas,  on  the  first  of  Feb* 
ruary  inst.,  and  is  free  from  incumbrance ;  and  it  stipulates  that 
in  case  of  eviction,  the  vendor  shall  not  be  bound  to  refund  to  the 
purchaser  more  than  the  amount  for  which  the  property  is  sold. 
6th.  That  the  conditions  of  the  sale  were  faithfully  complied 
with  by  the  defendant,  who  paid  in  cash  one-fifth  of  the  purchase 
money,  and  gave  his  notes  for  the  balance  with  an  endorser, 
which  notes  were  subsequently  paid  to  Delassus.  It  is  proper 
to  remark,  that  the  defendant's  notes  given  for  the  four-fifths  of 
the  purchase  money,  are  dated  14th  January,  1843,  the  day  of 
the  adjudication  made  to  him  by  the  marshal,  and  are  the  same 
referred  to  in  the  deeds  of  sale  from  Delassus  to  him,  executed 
on  the  10th  of  February  ensuing. 

That  it  appears  from  the  written  evidence  that  the  property 
in  dispute  was  duly  adjudicated  by  the  United  States  marshal, 
to  the  defendant,  at  the  public  sale  at  auction,  of  the  insolvent 
estate  of  D.  T.  Walden ;  that  the  same  was  not  adjudicated  ta 
the  plaintifi*;  that  the  recital  in  the  deed  from  the  assignee  to 
Macarty  that  the  property  had  been  acyudicated  to  the  latter,  is 
incorrect  and  unfounded ;  that  the  defendant  had  complied  with 
the  terms  and  conditions  of  the  sale  as  to  giving  his  notes,  on  the 
very  day  of  the  adjudication ;  that  the  sum  payable  in  cash  was 
not  by  him  paid  to  the  assignee,  but  was  paid  to  Delassus,  as 
mentioned  in  the  acts ;  that  said  notes  were  paid  to  Delassus,. 
who  receipted  them  as  the  agent  of  the  plaintifi* ;  that  said  agent 
had  no  power  to  sell  the  property  by  him  purchased  for  his  prin- 
cipal, but  had  a  right  to  receive  the  money  proceeding  from  the 
sales  made  of  property  mortgaged  to  his  said  principal ;  and  that 
the  defendant,  in  buying  the  lots  from  said  Delassus,  purchased 
his  own  property,  the  title  being  in  him  from  the  day  of  the  ad- 
judication, and  there  being  no  written  proof  of  his  ever  having 
sold  or  transferred  the  same  to  the  plaintifi*. 

But,  in  addition  to  the  facts  established  by  the  documentaiy 
evidence,  the  defendant  introduced  parol  evidence,  and  offered 
to  prove  by  the  testimony  of  divers  witnesses,  that  the  transfer 
of  die  abjudication  made  to  the  defendant,  from  said  defendant 
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to  the  plaintiff,  had  been  agreed  upon  for  particular  purposes, 
and  that  the  acts  purporting  to  be  sales  from  Delassus,  as  agent 
of  Macarty,  to  the  Gasquets  are  not  really  sales,  but  only 
modes  devised  to  procure  to  Macarty  the  payment  of  the  mort- 
gage debt  due  him  by  Walden.  The  testimony  was  objected  to 
on  the  ground  that  it  tended  to  vest  and  divest  title  to  real  estate, 
and  also  on  the  ground  that  it  was  an  explanation  of  what  hap- 
pened before,  at  the  time,  and  since  the  passing  of  the  act.  It 
was  admitted  by  the  court,  and  the  plaintiff  took  a  bill  of  excep- 
tions. 

On  the  question  which  grows  out  of  this  bill  of  exceptions,  it 
is  first  proper  to  premise,  that  Delassus  not  being  authorised  to 
sell  the  property  of  his  principal,  the  sales  by  him  made  to  the 
defendant  are  mere  nullities,  and  are  not,  as  sales,  in  any  man- 
ner binding  upon  Macarty.  This,  indeed,  is  the  main  basis  of 
his  action,  as  he  seeks  to  set  aside  the  sales  made  in  his  name 
by  his  agent,  so  as  to  avail  himself  of  the  transfer  and  convey- 
ance made  to  him  through  the  same  agent,  by  Walden's  assignee, 
and  thereby  to  be  able  to  recover  the  property.  It  cannot  be 
denied  that  the  defendant  has  acquired  nothing  from  those  sales, 
and  that,  therefore,  said  sales  being  considered  as  never  having 
been  made,  the  parties  must  stand  upon  their  original  adverse 
titles,  to  wit,  the  defendant  on  the  adjudication  made  to  him  by 
the  marshal,  and  the  plaintiff  on  the  transfer  or  sale  made  to 
him  by  the  assignee ;  and  this  will  give  rise  to  a  question  of  title, 
which  we  shall  examine  hereafter,  without  reference  to  any 
parol  evidence. 

There  is  no  rule  better  known  in  our  system  of  laws  and  ju- 
risprudence, than  that  parol  evidence  cannot  be  received  against 
or  beyond  what  is  contained  in  the  acts,  nor  on  what  may  have 
been  said  before,  at  the  time  of  making  them,  or  since.  Civil 
Code,  art.  2256.  Thus,  if  parol  evidence  is  offered  to  alter,  vary, 
modify  or  contradict  any  part  of  the  stipulations  and  recitals  of 
a  written  act,  or  to  prove  agreements  or  stipulations  beyond  its 
contents,  it  is  clear  that  it  ought  to  be  rejected,  unless  the  proof 
offered  has  for  its  object  to  show  a  want  of  consent,  and  that 
such  consent  was  given  through  fraud,  error  or  violence,  in 
those  cases  in  which  parol  testimony  is  admitted.    Here,  no  er- 
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ror  or  fraud  is  alleged ;  the  transaction  on  the  contrary  appears 
to  have  been  a  bona  fide  one,  particularly  on  the  part  of  the  de- 
fendant ;  and  we  think  that  the  judge  a  quo  erred,  in  admitting 
parol  evidence  to  prove  any  fact  relative  to  the  original  adverse 
titles  of  the  parties,  so  as  to  show  any  change  of  titles  by  parol, 
or  to  vest  or  divest  them  in  or  from  the  property,  and  to  give 
any  explanation  beyond  the  contents  of  the  said  acts. 

But  Delassus  had  a  right  to  receive  the  proceeds  of  the  sales 
of  the  property  mortgaged  to  his  principal.  This  was  one  of  the 
powers  conferred  upon  him.  He  did  receive  from  the  defendant 
the  amount  of  the  prices  of  the  ac^udicationsmade  to  the  latter ; 
and  as  this  fact  of  payment  is  independent  of  any  written  act, 
and  has  no  tendency  to  weaken  or  destroy  the  effect  of  the  par- 
ties' respective  titles,  particularly  after  considering  the  sales 
from  Delassus  to  the  defendant  as  never  having  been  made,  it 
seems  to  us  that  the  parol  evidence  which  was  received  to  prove 
the  payment,  and  the  manner  in  which  it  was  made  to  the  agent, 
was  properly  admitted. 

With  this  view  of  the  question  of  evidence,  we  shall  disregard 
all  that  part  of  the  parol  testimony  which  goes  to  show  a  change 
of  title  from  the  defendant  to  the  plaintiff,  and  from  said  plain- 
tiff to  the  defendant,  or  to  contradict,  vary  or  modify  the  eon- 
tents  of  these  respective  deeds ;  but  we  shall  enquire  into  the 
facts  established  by  such  testimony,  in  relation  to  the  payment 
of  the  sum  which  the  written  evidence  shows  has  been  paid  by 
the  defendant  to  the  plaintiff's  agent,  and  into  the  legal  effect 
of  such  payment  on  the  rights  of  the  plaintiff.  Hence  two  prin« 
cipal  questions  will  arise : 

1st.  Who  has  the  best  title  to  the  property  in  dispute,  as  based 
upon  the  written  acts  produced  by  tlie  parties  respectively,  and 
without  any  reference  to  the  parol  evidence  7 

2nd.  How  was  the  payment  made  by  the  defendant  to  Delas* 
sus,  and  is  it  binding  upon  the  plaintiff  7 

L  It  cannot  be  controverted  that  the  title  to  the  property  in 
dispute  vested  in  the  defendant  from  the  very  moment  of  the 
a4Judication.  This  acy  u<li<^^ioi^  "^^  the  completion  of  the  sale. 
Gasquet  had  become  the  owner  of  the  lots,  (Civil  Code,  art*  2586. 
18  La.  287.     19  lb.  235,)  and  nothing  could  divest  him  of  his 
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title  but  a  regnlar  sale  or  transfer  made  by  him  to  Macarty,  or 
by  another  with  his  writen  consent.    Here,  the  assignee,  how- 
ever, for  reasons  which  we  are  not  bound  legally  to  know  or  to 
notice,  passed  a  deed  of  sale  to  Macarty  of  the  very  same  lots 
which  had  been  adjudicated  to  Gasquet,  and  pretended  to  give 
him  a  title  based  on  the  incorrect  and  unfounded  fact  of  said 
lots  having  been  adjudicated  by  the  marshal  to  Macarty,  as  the 
last  and  highest  bidder  thereon.    Gasquet  was  no  pi^rty  to  the 
this  act,  and  consequently  is  not  bound  thereby ;  and  nothing 
proves  (except  the  rejected  parol  evidence,)  that  he  .ever  con- 
sented to  the  transfer  by  the  assignee  to  the  plaintiff,  or  that  he 
had  even  any  legal  knowledge  of  it,  except  perhaps  that,  from 
the  reference  made  to  the  last  deed  in  the  sales  of  Delassus  to 
him,  it  may  be  said  that  he  was  enabled  to  ascertain  it  on  look- 
ing at  said  deed.    But  those  sales  do  not  show  on  their  face,  that 
Gasquet  knew  of  the  recital  of  the  abjudication  made  in  the 
deed  from  the  assignee  to  Macarty ;  and  we  have  already  said 
that  said  sales  should  be  considered  as  never  having  been  made. 
The  parties,  therefore,  standing  upon  these  original  titles,  it 
seems  to  us  that  it  appears  on  their  face  that  the  assignee  had  no 
right  to  sell  to  Macarty ;  that  Gasquet  had  not  been  divested  of 
his  title ;  that  such  title  was  still  in  him  at  the  time  of  the  as« 
signee's  deed ;  and  that  the  plaintiff  acquired  nothing  from  said 
assignee.    Gasquet  was  the  owner  of  the  lots  and  buildings,  and 
this  shows  the  incorrectness  of  the  charge  which  the  plaintiff's 
counsel  requested  the  judge  a  quo  to  give  to  the  jury,  to  wit, 
*'that  the  effect  of  the  assignee's  bill  of  sale  to  Macarty,  was 
such  that  up  to  the  time  of  Delassus*  sale  to  Gasquet,  the  pro- 
perty was  at  the  risk  of  Macarty ;  that,  in  case  of  fire,  the  loss 
would  have  fallen  upon  him ;  and  that  a  judicial  mortgage  by  a 
creditor  of  Macarty,  during  that  interval,  would  have  affected, 
tiie  property."    The  court  below  properly  refused  to  give  said 
charge,  as  it  is  clear  to  our  minds  that  Gasquet,  never  having 
been  legally  divested  of  his  title,  the  property  never  ceased  to  be 
at  his  risk,  and  that  no  judicial  mortgage  against  Macarty  could 
have  affected  Gasquet's  property.    We  are  also  of  opinion  that 
tiie  charge  of  the  court  a  qua,  which  was  excepted  to  by  the 
plaintiff's  counsel,  to  wit,  *'  that  the  abjudication  at  a  public 
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sale,  passes  the  title;  that  the  assignee  cannot  afterwards 
make  the  deed  to  a  third  person,  to  the  prejudice  of  the  person  to 
whom  it  was  abjudicated,  without  the  consent  of  the  latter,  but 
>  that  such  consent  will  divest  his  rights,  &c.,"  is  perfectly  cor- 
rect and  sound. 

n.  We  have  already  remarked  that  the  defendant,  in  compli- 
ance with  the  terms  and  conditions  of  the  sale,  gave  lus  notes, 
dated  the  very  day  of  the  abjudication ;  that  those  notes  passed 
mto  the  hands  of  Delassus,  as  Macarty's  agent ;  that  they  were 
paid  to  him ;  and  that  said  agent  also  received  the  amount  which 
was  to  be  paid  in  cash.  Thus  Delassus,  who  was  empowered 
to  receive  the  amount  coming  to  M acarty  from  the  sale  of  the 
property  in  extinguishment  of  the  mortgage  of  his  principal, 
was  acting  within  the  scope  of  his  authority ;  and,  without  its  be- 
ing necessary  to  enter  into  any  detailed  statement  of  the  facts 
established,  it  suffices  to  say,  that  the  parol  evidence  shows 
that  the  object  of  the  transaction  between  him  and  the  defend- 
ant, was  altogether  for  the  purpose  of  his  being  put  in  posses- 
sion of  his  principal's  money,  of  preventing  its  going  into  the 
hands  of  the  assignee,  and  of  giving  to  Gasquet  a  warranty  that 
it  should  be  reimbursed  in  case  of  eviction.  He  never  under- 
stood that  the  amount  received  should  be  considered  as  paid  in 
consideration  of  the  sales  made  by  himself  as  agent  of  Macarty, 
but  alwajrs  had  in  contemplation  that  said  amount  was  paid  into 
his  hands  as  proceeding  from  the  adjudication  of  the  property 
subject  to  his  principal's  mortgage.  Without  the  acyudication, 
the  paj'ment  woald  not  have  been  made.  Indeed,  the  parol 
evidence  establishes  this  fact  positively ;  and  if  sales  were  pass- 
ed, which  must  he  viewed  as  made  without  authority,  and  con- 
sequently with  no  other  or  further  effect  than  if  they  had  never 
been  executed,  they  were  clearly  the  consequence  of  the  defend- 
ant's wish  to  make  a  valid  payment,  and  of  the  modes  devised 
to  procure  to  Macarty  the  satisfaction,  j9ro  tonto,  of  the  mortgage 
debt  due  him  by  the  insolvent.  But  this  cannot  change  the  ob- 
ject and  nature  of  the  payment ;  if  it  was  valid  without  the  sales, 
it  must  be  so  with  them,  since  they  are  without  effect.  Macarty 
was  not  put  duriori  cam  ;  he  had  paid  nothing  for  the  property, 
since  the  funds  proceeding  from  its  adjudication  to  Gasquet, 
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were  in  the  hands  of  his  agent ;  and  surely,  if  without  those  sales 
he  would  have  been  bound  by  the  payment  made  to  his  said 
agent,  we  cannot  see  any  valid  reason  why  he  should  now  com- 
plain, and  attempt  not  only  to  take  the  property  from  the  pur- 
chaser and  legal  owner  thereof  under  the  abjudication,  but  also 
to  permit  his  unfaithful  agent  to  keep  a  sum  of  money  which 
was  paid  to  the  latter  by  virtue  and  in  consequence  of  the  pow- 
er of  attorney  proceeding  from  himself.  Again,  the  payment 
was  valid  (Civil  Code,  art.  2136,)  and  such  an  attempt  on  his  part 
cannot  but  be  reprobated  by  the  sound  principles  of  justice  and 
equity.  His  situation  was  never  changed,  since  he  never  ac- 
quired any  legal  title  to  the  property ;  and  we  are  perfectly  sat- 
isfied that  he  has  no  right  to  dispute  the  payment  made  to  his 
agent. 

We  must,  therefore,  conclude,  that  on  the  face  of  the  very  ti« 
ties  produced  by  the  parties,  and  without  reference  to  any  parol 
testimony,  the  plaintiff  has  no  right  to  claim  the  property  in  con- 
test, which  had  been  abjudicated  by  the  marshal  to  the  defend- 
ant ;  that  such  adjudication  was  the  completion  of  the  sale ;  and 
that  the  defendant  has  shown  satisfactorily  that  the  payment 
made  to  the  plaintiff's  agent,  was  in  conformity  with  his  power 
of  attorney,  and  in  compliance  with  the  terms  and  conditions  of 
the  sale. 

Judgment  affirmed. 


Abijah  Fibk  v.  Robert  Moores. 

Pemumon  to  occupy  certain  premiaesv  without  pay,  on  condition  of  leaving  whenever 
leqaiied  by  the  owner  to  do  so,  does  not  give  rise  to  the  relation  of  landlord  and 
tenant  between  the  parties,  nor  invest  the  owner  with  the  lesBoi's  lien  or  privilege,  or 
light  of  sequestration.  A  stipulation  for  rent  is  of  the  essence  of  the  contract  of  lease. 

lieM  and  privileges  are  Mtrieti  jurit,  and  exist  only  where  they  have  been  ejqwesriy 
givwi  by  law.    C.  C.  3152. 

Affbal  from  the  District  Court  of  the  First  District,  Budunu 
<f?i,  •/• 

MoBPHY,  J.  The  defendant  was  allowed  by  the  plaintiff  the 
privilege  of  occupying,  without  pay,  certain  premises  he  owned 
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in  Julia  street,  on  condition  that  he  shoald  remove  therefircm 
whenever  required  to  do  so.  Shortly  after,  the  plaintiff  having 
found  a  tenant  for  the  premises  at  a  yearly  rent  of  §1250,  noti- 
fied defendant  to  leave,  which  the  latter  neglected  or  refused  to 
do  for  more  than  three  months,  when  the  present  trial  was 
brought  to  regain  possession.  The  plaintiff  claims  $434  50  for 
the  occupancy  of  the  lot  during  the  three  months ;  $200  for  cash 
loaned  to  defendant ;  $25  for  damages  done  to  the  premises  in 
tearing  down  the  fences ;  and  $6  for  money  expended  in  piling 
lumber  in  the  yard — ^the  whole  with  a  privilege  on  all  the  mova* 
bles  found  on  the  premises,  which  he  caused  to  be  sequ^tered. 
There  was  a  judgment  below  in  favor  of  the  plaintiff  for  $543  50, 
with  a  privilege  upon  the  property  sequestered.  The  defend- 
ant appealed. 

A  motion  was  made  below  to  set  aside  the  sequestration, 
which,  in  our  opinion^  should  have  prevailed.  It  issued,  we 
think,  improvidently.  The  mere  occupancy  of  property  does 
not  necessarily  imply  the  relation  of  lessor  and  lessee,  and  thus 
give  rise  to  the  landlord's  lien  or  privilege.  K  it  be  against  the 
will  of  the  owner,  such  occupancy  may  entitle  the  latter  to  the 
estimated  rents  of  the  property,  as  damages  for  the  trespass  or 
illegal  detention ;  but  the  landlord's  lien  or  privilege  grows  only 
out  of  the  contract  of  lease,  which  clearly  did  not  exist  between 
these  parties.  Far  from  there  being  any  stipulation  for  a  rent, 
^  which  is  of  the  essence  of  a  lease,  the  defendant  took  possession 
of  the  property  under  the  express  agreement  that  he  ^ould  pay 
nothing,  and  should  restore  it  as  soon  as  required  to  do  so.  The 
reiterated  notices  to  quit  which  he  received  from  the  plaintiff, 
excludes  all  idea  even  of  an  implied  contract  of  lease.  Civil 
Code,  art.  2641.  12  La.  492.  15  La.  372.  Liens  and  privile- 
ges exist  only  in  those  cases  where  they  are  expressly  given  by 
law«  They  are  siricti  jurigf  and  cannot  be  extended  from  one 
case  to  another,  however  just  and  reasonable  it  majr  appear 
that  they  should  be  so  extended.  Civil  Code,  art.  3152.  17  La. 
100.     18  La.  70. 

The  several  amounts  allowed  by  the  judgment  appealed  from 
appear  to  us  sufficiently  proved.  That  of  $200^  which  is  alleged 
to  be  for  money  loaned,  is  shown  by  the  evidence  to  have  been 
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an  advance  on  a  contract  by  which  the  defendant  was  to  far- 
niflh  lumber  to  the  plaintiff.  After  a  quantity  of  between  90,000 
and  40,000  feet  of  lumber  had  been  brought  into  the  lot,  and 
represented  to  plaintiff  as  sufficient  to  cover  an  advance  of 
#200,  which  defendant  was  desirous  of  obtaining,  the  former 
was  prevailed  upon  to  give  the  money.  Shortly  after  defendant 
sold  the  greater  part  of  the  lumber,  leaving  in  the  yard  only 
about  6000  or  8000  feet  of  it,  which  were  afterwards  sequester- 
ed as  defendant's  property,  and  sold  by  the  sheriff,  by  consent  of 
parties.  Under  these  circumstances  the  plaintiff  is,  we  think, 
entitled  to  recover  back  his  money. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  so  far  as  it  allows  a  privilege  on  the  property  se- 
questered, and  that  it  be  affirmed  in  all  other  respects ;  the  plain- 
tiff and  appellee  to  pay  the  costs  below  incurred  for  the  seques- 
tration, and  those  of  this  court. 

Elmmre  and  W.  W.  King,  for  the  plaintiff. 

Wwihrop  and  Kennedy,  for  the  appellant 


James  Hewitt  and  others  v.  Montgomery  Sloan. 

FUintifi  haviiif^  advanced  to  defendants  a  certain  sum  on  merchandise  consigned 
to  their  house  in  another  city,  defendant  drew  a  bill  on  the  consignees,  in  their  fa- 
▼er»  for  the  amount  adTanced.  The  proceeds  of  the  shipment  falling  short  of  the 
adTanoe,  plaintifi  sued  for  the  difference,  on  an  account  debiting  defendant  with 
the  amoontof  the  UlU  and  crediting  him  with  the  nett  proceeds  of  the  sale.  On  an 
objection  that  the  action  should  have  been  on  the  bill :  Held,  that  the  suit  was  pro- 
perly brought 

ArriAL  from  the  Commercial  Court  of  New  Orleans,  WaUs,  J. 

C  M.  Jimeit  for  the  plaintiffs. 

Elmore  and  W.  W.  King,  for  the  appellant. 

Mastin,  J.  The  plaintiffs  state  that  they  made  an  advance 
to  the  defendant  on  293  bales  of  cotton,  shipped  by  the  latter  to 
their  house  in  New  York,  on  whom  he  gave  his  draft,  and  that 
there  is  a  loss  of  #1,335  30,  which  is  still  due  them.  The  de- 
fendant resisted  the  claim  on  an  allegation  that  the  plaintiffs' 
house  in  New  York  utterly  disregarded  his  instructions  as  to 
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the  sale  of  the  cotton.  He  did  not  admit  that  the  sale  had  ta« 
ken  place ;  and  averred  that  he  bad  lost  five  thousand  dollars 
by  the  conduct  of  the  house,  which  he  urged  in  compensation 
and  reconvention.  The  first  judge  was  of  opinion  that  the 
plaintiffs  bad  established  their  claim,  and  that  the  defendant 
does  not  appear  to  have  ever  given  positive  orders  for  the  sale 
of  the  cotton  at  any  specified  time;  that  a  consignee  under 
advances  is  never  unwilling  to  sell  and  reimburse  himself;  and 
that  a  consignor,  who  seeks  to  hold  him  to  strict  liability,  must 
establish  and  prove  positive  orders. 

An  objection  was  made  to  the  suit  being  brought  on  an 
account,  when  it  ought  to  have  been  on  the  bill.  It  was  disre- 
garded, on  the  ground  that  the  account  had  the  bill  as  an  item 
thereof  in  the  nature  of  an  advance,  the  proceeds  of  the  cotton 
as  the  item  of  credit,  and  the  difference  was  the  amount 
claimed. 

We  have  closely  examined  the  record,  and  are  of  opinion  that 

the  judge  did  not  er^ 

Judgment  affirmed. 


RivARDE  V.  H.  W.  Palfrev. 


Security  for  the  costs  of  the  clerk  of  the  Supreme  Court  is  not  required  by  any  law, 
but  by  a  rule  of  court  Under  this  rule  the  clerk  may  refiise  to  receive  the  trans- 
cript, unless  security  be  giyen.  But  if  received,  without  objection  on  aoooont  of 
want  of  security,  he  cannot  afterwards  consider  the  transcript  as  not  filed,  at  least 
until  the  ^pellant  has  been  put  in  default,  by  a  demand  of  seourity. 

This  was  a  rule  taken  by  the  appellant  on  the  plaintiff*,  to 
show  cause  why  a  certificate  of  the  clerk  of  the  Supreme  Court* 
that  the  transcript  of  the  record  had  not  been  filed  within  the 
time  prescribed  by  law,  should  not  be  cancelled  on  the  ground 
of  error. 

MicoUf  for  the  appellant. 

DeniSf  for  the  plaintiff*. 

Martik,  J.  Tlie  defendant  and  appellant  obtained  a  rule  on 
the  plaintiff*  and  appellee,  to  show  cause  why  the  certificate  of 
the  clerk  of  this  court,  that  the  transcript  had  not  been  filed  on 
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tile  third  judicial  day  after  that  on  which  the  appeal  was  return^ 
able,  should  not  be  recalled  and  cancelled,  on  the  ground  that 
it  was  issued  in  error,  and  that  security  for  costs  would  have 
been  given  had  not  an  agreement  between  the  parties  pre-" 
vented  it 

The  appeal  was  returnable  on  the  7th  of  April.  Conversa- 
tions between  the  parties  induced  the  clerk  of  the  first  court  to 
delay  the  completion  of  the  transcript  until  the  14th,  when,  the 
hope  which  had  been  entertained,  that  an  amicable  settlement 
would  dispense  with  further  proceedings  in  the  case,  appearing 
to  have  been  abandoned,  he  delivered  the  transcript  to  the  clerk 
of  this  court.  The  latter,  on  the  same  day,  seeing  the  defend** 
ant  himself,  informed  him  of  this  circumstance,  inquired  who 
were  his  sureties,  and  was  answered  that  the  matter  was  set- 
tled, but  that  defendant  would  see  his  attorney.  The  defend- 
ant's attorney  had  very  early  prepared  the  bond  for  the  clerk's 
costs.  It  does  not  appear  that  he  had  any  other  notice  of  the 
transcript  having  been  brought  up,  nor  of  any  demand  for  the 
bond,  except  the  enquiry  made  by  the  clerk,  from  his  client,  of 
the  names  of  his  sureties.  The  certificate  was  delivered  to  the 
appellee  on  the  day  immediately  following  that  on  which  the 
transcript  was  brought  up. 

The  appellant  does  not  appear  to  have  been  guilty  of  any 
laches.  He  did  not  bring  up  the  transcript ;  the  clerk  of  the 
Parish  Court  filed  it.  It  is  true  security  was  not  given  to  our 
clerk  for  his  costs ;  but  no  law  requires  it,  and  a  rule  of  court 
alone  has  made  provision  for  it.  This  authorizes  the  clerk  to 
refuse  to  receive  the  transcript,  when  unaccompanied  with 
security;  but  does  not  authorize  him,  after  he  has  taken  it 
without  objection,  to  consider  the  transcript  as  not  filed,  at  least 
not  until  the  appellant  is  put  in  default,  by  a  demand  of  securi- 
ty, and  be  refuses  to  give  it.  Of  this  there  is  no  evidence.  Iti 
•is  true  that,  seeing  the  appellant  shortly  after,  the  clerk  asked 
him  the  name  of  his  surety,  and  was  answered  that  the  matter 
was  settled,  but  that  appellant  would  see  his  attorney.  On 
these  facts,  we  are  of  opinion  that  the  appellee  was  too  hasty 
in  his  application  for,  and  the  clerk  in  the  delivery  of,  the  cer^ 
tificate. 
The  rule  is,  therefore,  made  absolute. 
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Ambrose  Lakfeab  t>.  John  Hunt. 

A  purchaser  of  real  estate  cannot  be  affected  by  any  agreement  reqiectuig  its  nle« 
made  between  his  yendors  and  a  former  owner  of  the  property,  which  was  anknown 
to  him  at  the  time  of  the  purchase,  and  not  registered. 

Appeal  from  the  Commercial  Conrt  of  New  Orleans,  WatUfJ* 

Benjamin  and  Micout  for  the  plaintiff. 

Wharton,  for  the  appellant. 

Mabtin,  J.  This  suit  is  on  a  note  of  the  defendant's,  duly 
protested.  He  admitted  the  execution  of  the  note,  bat  pleaded 
that  it  was  given,  with  another  note  of  his,  now  in  the  posses- 
sion of  the  plaintiff,  to  De  Rham  and  others,  for  the  purchase  ci 
certain  property  in  this  city,  to  which  he  acquired  no  title,  the 
sale  having  been  made  in  violation  of  an  agreement  between 
C^en,  a  former  owner  of  the  premises,  and  Deluze  and  Yolz, 
his  vendees,  and  the  vendors  of  De  Rham  and  others,  who  had 
bound  themselves  to  comply  with  the  agreement  aforesaid. 

The  statement  of  facts  shows  that  the  plaintiff  was  a  party 
to,  and  received  the  notes  under  the  act  of  sale  by  which  the 
defendant  acquired  the  premises  from  De  Rham  and  others,  the 
vendees  of  Deluze  and  Yolz. 

Deluze  and  Volz,  in  their  sale  to  De  Rham  and  others,  stipu- 
lated, *'  that  the  premises  were  subject  to  an  agreement  hereto- 
fore made  with  Ogden,  their  vendor,  respecting  the  sale  thereof/* 
This  agreement  is  not  included,  nor  is  any  menticm  made  thereof, 
in  the  sale  from  Ogden  to  Deluze  and  Volz.  It  was  made  in 
triplicate,  one  of  which  was  to  be  deposited  in  the  office  of  the 
notary  before  whom  the  sale  from  Ogden  to  Deluze  and  Volz 
was  passed.    This  deposit,  however,  was  never  made. 

The  court  gave  judgment  for  the  plaintiff,  being  of  opinion 
that  the  defendant's  title  cannot  be  affected  by  the  private  agree^ 
ment  which  was  unknown  to  him  at  the  date  of  the  purchase, 
and  not  registered  in  any  public  office ;  and  farther,  that  there 
was  a  stibttantial  compliance  with  the  stipulations  of  said  pri- 
vate agreement. 

On  the  examination  of  the  case  we  have  concurred  with  the 
first  judge  as  to  the  effect  of  the  agreement  upon  the  title  of  the 
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defendant,  or  rather  as  to  the  right  of  the  plaintiff.  We  have 
thought  it  useless  to  examine  whether  there  was  a  sufficient 
compliance  with  the  agreement,  for  this  is  a  matter  between  the 
parties  thereto,  and  no  concern  of  the  present  plaintiff  and  de- 
fendant. Judgment  affirmed. 


The  State  v.  The  Parish  Judge  of  PLAauEMiNEs. 

The  jnrisdietioii  of  the  Supreme  Cout  heini;  appellate  only,  and  limited  by  the  Coa- 
•titntion  (art.  4,  §  4)  to  cml  caMs  in  which  the  matter  in  dispate  exceeds  three 
lumdred  dollars,  it  cannot  issue  a  mandtimu$  to  an  inferior  tribunal  where  the 
amount  in  disputt  is  under  that  sum.  A  mandamu9  can  be  issued  by  the  Supreme 
Court  only  in  aid  of  its  appellate  jurisdiction.    G.  P.  839, 839. 

RiTLB  to  show  cause  why  a  mandasmu  should  not  be  issued  to 
the  parish  judge  of  the  parish  of  Plaquemines. 

Lombardf  for  the  applicant. 

J)utiUet9  parish  judge  of  Plaquemines^  showed  cause  against 
the  rule. 

S1MON9  J.  On  the  petition  of  the  plaintiff  in  a  suit  pending 
before  the  Parish  Court  of  the  parish  of  Plaquemines,  represent- 
ing that  the  judge  of  said  court,  without  any  legal  cause,  refuses 
to  try,  and  decide  the  said  cause,  a  rule  was  issued,  directed  to 
the  said  parish  judge,  commanding  him  to  show  cause  why  a 
peremptory  mandamus  should  not  be  issued. 

The  judge  answered,  that  the  reason  why  he  recuses  himself, 
and  refuses  to  try  the  cause,  is,  that  he  is  unfriendly  to  one  of  the 
parties. 

On  the  return  of  the  rule,  it  was  stated  before  us,  by  the  couu" 
sel  of  one  of  the  parties,  and  assented  to  by  the  other,  that  the 
ease  in  which  the  mandamus  was  sought  to  operate  was  not 
within  our  jurisdiction,  as  the  matter  in  controversy  therein 
was  under  three  hundred  dollars;  whereupon  we  informed  said 
counsel  that  we  could  not  take  cognizance  of  his  application. 

By  the  first  section  of  a  law  of  1840  (Acts  of  1840,  p.  13S), 
the  jurisdiction,  in  civil  cases,  of  the  Parish  Court  of  Plaque- 
tnines,  was  extended  to  the  sum  of  93,000 ;  and  it  was  farther 
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provided,  that  judgments  rendered  by  said  court  for  all  sums 
below  9300  should  be  final  and  without  appecd;  and  that,  when 
over  three  hundred  dollars,  appeals  might  be  taken  directly  to 
the  Supreme  Court.  Now,  according  to  the  constitution  of  the 
State,  our  jurisdiction  is  an  appellate  one  ohly^  extending  to  all 
civil  cases  when  the  matter  in  dispute  shall  exceed  the  sum  of 
•300 ;  and  by  the  terms  of  articles  829  and  839  of  the  Code  of 
Practice,  a  writ  of  mandamus  must  be  issued  by  a  court  of  com- 
petent jurisdiction,  and  can  only  be  directed  to  a  tribunal  of 
inferioi^  jurisdiction  by  the  court  which  exercises  appellate 
jurisdiction  over  the  former.  Thus,  it  is  clear,  that  having  no 
appellate  jurisdiction  in  this  case,  we  cannot  ^ant  the  numda" 
mus  applied  for,  and  that  to  do  so  would  be  a  violation  of  the 
constitution. 

We  have  uniformly  held,  that  the  authority  given  to  this 
court  by  the  Code  of  Practice,  to  grant  writs  of  mandamus^  must 
be  considered  in  relation  to  the  constitution,  which  allows  to 
this  court  appellate  jurisdiction  only ;  and  its  mandates  should 
be  confined  to  matters  which  have  a  tendency  to  aid  that  juris- 
diction. 2  La.  89.  8  Ibid.  80.  Here,  how  could  we  say  that  the 
writ  applied  for  has  a  tendency  to  aid  our  jurisdiction,  since, 
the  matter  in  dispute  being  under  9300,  the  case  could  never 
be  brought  before  us  by  appeal. 

Rule  discharged. 


The  Citizens'  Bane  of  New  Qbleans  v.  The  Levee  Steam  Cottok 
Press  Company. 

Action  by  a  bank,  in  liquidation  under  the  acts  of  14  and  26  March,  1843,  to  recover 
the  amount  of  a  dividend  due  on  stock  held  by  it  in  another  coiporation,  to  which 
it  was  indebted  in  a  laij^r  sum  for  money  on  deposit:  Held,  that  the  claim  otthe 
bank  was  discharged  by  compensation.     Act  5  April,  1643,  s.  2. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurianj  J. 
Denis  and  Pitot^  for  the  appellants. 
Eustis^  for  the  defendants. 

M0BPHT9  J.    The  defendants  having  declared  a  dividend  of 
five  per  cent  on  their  stock,  in  September,  1843,  were  sued  for 
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•6159  aocming  to  the  petitioners,  as  owners  of  one  hundred  and 
twenty-three  shares  of  the  said  stock.  To  this  demand  the 
defendants  pleaded  compensation,  alleging  that  the  Citizens' 
Bank  was  indebted  to  them  in  a  large  amoant  of  their  own 
notes,  and  they  tendered  their  check  on  the  bank  for  the 
amount  claimed.  There  was  a  judgment  below  in  favor  of  the 
defendants,  and  the  bank  appealed. 

The  evidence  shows  that  the  defendants  have  had  large 
amounts  of  money  deposited  in  the  Citizens'  Bank,  and  still 
have  to  their  credit  in  that  bank  a  sum  equal  to  the  amount 
claimed  in  this  suit  The  judge  below  properly  allowed  the 
plea  of  compensation.  His  decision  accords  with  that  made  by 
this  court  in  the  case  of  The  Commissioners  of  the  Exchange  and 
Banking  Company  of  New  Orleans  v.  Mudge  and  another  (6  Rob- 
inson, 887, 897),  and  is  based  on  an  express  provision  of  the  law 
of  5th  April,  1848,  to  facilitate  the  liquidation  of  the  property 
banks.  It  provides,  that  it  shall  be  the  duty  of  each  of  the 
banks  of  this  State,  at  all  times,  to  receive  i&  offset,  or  part  offset 
of  debts  due  to  it,  its  own  debts,  when  liquidated  and  part 
due,  whether  for  circulation,  deposites,  or  arising  from  any  other 
tiource  whatever,  and  whether  such  bank  be  pr  not  in  liquida- 
tion, and  without  reference  to  the  date  at  which  the  debtor 
offering  such  tender  may  have  acquired  the  claim  by  him 
offered  in  offset  Acts  of  1848,  p.  56.  It  is  urged  by  the  coun- 
sel for  the  bank  that,  a  dividend  having  been  declared  by  the 
company,  all  the  stockholders  should  be  on  an  equal  footing, 
and  that  the  plaintiffs  should  not  receive  less  than  the  others. 
When  the  bank  receives  in  payment  of  their  dividend  their 
own  notes  or  obligations,  they  cannot  be  said  to  receive  less 
than  the  other  stockholders,  or  to  be  placed  on  a  different  foot- 
ing. >  Compensation  might,  in  the  same  way,  be  opposed  to  any 
other  stockholder  indebted  to  the  company.  If,  in  availing 
themselves  of  this  plea,  the  defendants  avoid  a  loss  on  the 
amount  due  to  them  by  the  bank  whose  notes  are  depreeiated, 
it  is  an  advantage  in  which  all  the  stockholders  participate ; 
whereas,  if  compensation  were  not  allowed,  the  bank  ^^ould 
receive  a  larger  dividend  than  the  other  stockholders,  because, 
with  the  money  received  from  the  defendants,  they  could  pur- 
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chase  their  own  notes  to  a  larger  amount  than  the  dividend 
declared.  Judgment  affirmed.  • 


Juan  Presas  v.  DoMnauuE  Lakata. 

A  mle  of  the  contents  of  a  coffee-house  or  shop,  by  notarial  act,  accompanied  by 
delivery,  cannot  be  treated  as  a  nullity;  and  where  a.  fi.  fa,  is  levied  on  the  pro- 
perty as  still  belongmg  to  the  vendor,  the  plaintiff  in  execution  will  be  responsible 
to  the  purchaser  in  damages.  But  where  no  serious  injury  is  shown  to  have  been 
flustained  by  the  plainti^  and  defendant  acted  without  malice,  the  damages  will  be 
nominal  only. 

Appbal  from  the  Parish  Court  of  New  Orleans,  Maurianf  J. 

CanoHf  for  the  plaintiff. 

Latour  and  BasdnUf  for  the  appellant 

MoRPHT,  J.  The  defendant,  a  judgment  creditor  of  one  Ramon 
Planas,  sued  out  an  execution  against  hi^;  debtor,  which  he 
caused  to  be  levied  upon  a  coffee-house  and  grocery  store  in 
the  possession  of  the  plaintiff,  who  held  it  under  an  authentic 
act  of  sale  from  the  said  Ramon  Planas.  This  action  is  brought 
to  recover  910,000,  as  damages,  which  the  plaintiff  says  he  has 
sustained  in  consequence  of  the  seizure,  which  he  alleges  to 
have  been  maliciously  made  by  the  defendant,  to  ruin  and 
harass  him,  and  to  destroy  his  standing  as  a  merchant,  &c« 
The  answer  avers,  that  the  defendant,  having  obtained  a  judg« 
ment  against  Planas  for  a  large  amount,  did  cause  to  be  seized 
a  certain  coffee-house,  or  cabaret,  at  the  comer  (tf  St.  Anne  and 
Lev^e  streets,  to  satisfy  his  judgment ;  that,  at  the  time  of  said 
seizure,  the  coffee-house  was  in  the  possession  of  the  said 
Ramon  Planas,  who  had  always  been  known  as  the  owner  of 
the  same ;  and  that,  after  the  seizure  had  taken  place,  the 
plaintiff  having  exhibited  a  sale  of  the  property  from  Planas, 
the  defendant  ordered  the  sheriff  to  desist,  and  to  proceed  no 
further  with  the  execution.  The  answer  further  charges,  that 
the  store  has  never  ceased  to  belong  to  R.  Planas ;  that  the 
sale  to  plaintiff  is  a  sham  and  simulated  one ;  and  that,  in  exe- 
cuting said  sale,  Presas  did  connive  and  combine  with  Planas 
to  defraud  the  defendant  and  his  other  creditors.    There  was  a 
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judgment  below  for  fifty  dollan  against  tho  defendant,  fh)m 
which  he  has  appealed ;  and  the  appellee  has  prayed  that  the 
jndgment  may  be  so  amended  as  to  allow  him  the  foil  amooat 
of  the  damages  claimed. 

A  great  deal  of  evidence  has  been  adduced  on  both  'sides  in 
relation  to  the  possession  of  the  store  at  the  time  of  the  seizure. 
On  an  attentive  examination  of  it,  we  think  that  it  preponder^ 
ates  strongly  in  favcnr  of  the  plaintiff.  It  establishes  that  about 
two  mcmths  before  the  levy,  the  coffee-house  and  store  were 
sold  to  the  plaintiff,  by  Planas,  its  former  proprietor,  by  a  nota- 
rial act  of  sale ;  that  the  plaintiff  took  possession  of  the  premi- 
ses, put  up  his  name  on  the  street  door,  took  out  a  license  in 
his  name,  and  obtained  a  lease  from  the  owner  of  the  house, 
&c.  It  is  true  that  some  witnesses  say,  that  Planas  continued 
to  retnain  alMiut  the  store,  and  to  be  seen  there  up  to  the  time 
of  the  seizure ;  but  this  is  accounted  for  by  the  witnesses,  who 
declare  that  he  wap  there  acting  in  the  subordinate  capacity  of 
a  clerk,,  and  that  his  assistance  was  needed  by  Presas,  who  had 
never  kept  an  establishment  of  the  kind.  It  is  further  shown 
that  it  was  the  plaintiff  who  made  all  the  purchases  necessary 
£»  the  store,  received  the  rent  from  some  sub-tenants  in  the 
house,  and  on  all  occasions  acted  as  the  owner  of  the  store.  If 
the  sale  was  a  fraudulent  and  simulated  one,  as  it  is  alleged,  the 
defendant  shoald  have  brought  a  direct  action  to  set  it  aside.  It 
was,  nevertheless,  a  sale  4>inding  on  third  parties  until  declared 
null  in  due  course  of  law ;  and  the  possession  of  the  vendee 
was  a  legal  one  which  should  have  been  respected.  The  de- 
fendant had  no  right  to  treat  the  conveyance  to  Presas  as  a 
nuUity,and  to  seize  upon  the  property ;  by  doing  so  he  has  made 
himself  liaUe  to  the  jMrcsent-  action.  5  Mart.  N.  S.  301,  634. 
«  lb,  N.  &  139^  335.  2  La.  214.  5  La.  120.  Whatever  impres- 
oon  we  may  have  derived  from  the  testimony  in  relation  to  the 
alleged  simulation  of  the  sale,  we  have  not  examined  it  with  a 
yiem  to  pate  upoa  that  question,  which  we  understand  is  pend- 
ing in  another  snit  between  the  same  parties ;  but  we  have  con- 
.  udered  it  as  offered  in  mitigation  of  the  damages  claimed,  and 
think  that  it  fully  justified  the  judge  in  allowing  the  plaintiff 
only  nominal  damages.  The-  deiPendant  does  not  appear  to  us 
Vo  L.  XI.  37 


290  NEW  ORLEANS, 


Decamp  v.  Hewitt  and  othen. 


to  have  been  actuated  by  the  malicious  feelings  imputed  to  him. 
Having  always  known  Planas  a^  the  the  owner  of  the  stores 
and  seeing  him  in  it,  he  might  well  have  believed  that  he  was 
yet  the  owner,  and  accordingly  directed  the  sheriff  to  seize  it ; 
but  the  property  remained  under  seizure  only  a  short  time,  for 
as  soon  as  plaintiff's  sale  was  exhibited  to  him  he  discharged 
the  seizure.  No  serious  injury  is  shown  to  have  been  sustained 
by  plaintiff,  in  consequence  of  the  defendant's  illegal  act. 

Judgment  afirmed. 


Jamhb  C.  Decabsf  V,  Jabibs  HEwrrr  and  others. 

Where  one  employed  as  salesman  by  the  year,  at  a  fixed  salary,  is  discbaifed  hehn 
the  end  of  the  year,  without  any  serious  ground  of  complaint,  he  will  be  entitled 
to  his  salary  for  the  whole  term  for  which  he  was  engaged. 

;    Appeal  from  the  Commercial  Court  of  New  Orleans,  WaUSf  J. 

C.  M.  Randall,  for  the  plaintiff. 

C  M.  Jones,  for  the  appellants. 

MoRFHY,  J.  The  defendants  have  appealed  from  a  judgment 
which  condemns  them^to  pay  to  the  plaintiff  91,057  85.  This  sum 
is  claimed  on  the  allegation  that  on  or  about  the  8th  of  January , 
1844,  the  defendants  engaged  the  services  of  the  plaintiff  as  a 
salesman  in  their  commercial  house,  for  the  term  of  one  year 
from  that  time,  at  a  salary  of  $1200  a  year ;  that  on  or  about  the 
12th  of  March  following,  the  defendants  discharged  him  from 
their  employment  without  any  just  cause,  and  refused  to  pay  him 
the  aforesaid  salary  for  one  year,  in  violation  of  their  contract, 
although  the  petitioner  tendered  to  them  his  services  for  the  !>&• 
lance  of  the  year  for  which  he  had  been  engaged,  and  that  they 
paid  to  him  only  the  sum  of  $  1 42  1 5,  leaving  yet  due  the  balance 
now  claimed.  The  defence  set  up  is,  that  the  defendants  had  a 
right  to  turn  off  the  plaintiff  as  they  did,  because  he  was  utterly 
useless  to  them  as  a  salesman,  being  incompetent  to  discharge 
his  duties  as  such,  and  not  possessing  the  necessary  skill,  atten- 
tion and  industry. 

This  case  presents  only  a  question  of  fact,  to  wit,  whether 
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the  plaintiff  was  competent  to  discharge  the  duties  he  undertook 
to  perform  for  the  defendants  ?  A  number  of  merchants  of  high 
standing,  all  well  acquainted  with  the  plaintiff  for  a  long  time, 
and  some  of  whom  had  had  him  in  their  employ,  testified  to  his 
uncommon  industry,  activity  and  general  knowledge  and  expe-* 
rience  as  a  salesman  of  western  produce;  audit  appears  that 
the  defendants  themselves  were  well  aware  of  his  merits  as  a 
salesman,  for,  more  than  a  year  before  they  actually  employed 
him,  they  expressed  the  desire  of  having  his  services,  saying  that 
he  was  just  such  a  person  as  they  wanted.  It  does  not  appear 
that  at  the  time  of  discharging  plaintiff,  or  previously,  they  inti- 
mated to  him,  or  expressed  to  others  any  dissatisfaction  with  him ; 
and  when  they  made  out  their  account  with  him,  they  allowed 
him  a  month's  salary  beyond  the  time  they  intended  to  keep  and 
did  keep  him.  On  the  trial,  the  defendants  attempted  to  show 
the  incompetency  of  the  plaintiff,  by  proving  that  he  conmiitted 
various  errors  in  making  entries  of  his  sales  in  the  blotter,  from 
which  the  book-keeper  carries  the  accounts  into  the  regular 
books.  The  errors  complained  of  are  represented  by  the  witnes- 
ses as  unimportant,  and  such  as  commonly  occur,  and  cannot 
be  prevented  in  that  kind  of  business,  which  is  generally  done 
in  a  hurry.  They  say  that  these  errors,  which  sometimes  occur 
in  every  house  doing  such  an  extensive  business  as  that  of  the 
defendants,  are  generally  rectified  by  the  principal,  or  the  clerk 
who  makes  out  the  bills.  The  defendants  also  complain  that 
the  plaintiff  refused  to  carry  out  the  particulars  of  the  sales 
made  by  him  from  the  blotter  into  the  sales  book  ;  but  the  plain- 
tifi  has  proved  by  several  witnesses  that  it  was  no  part  of  his 
duty,  as  a  salesman,  to  do  so.  On  an  attentive  examination  of 
the  vdiole  evidence,  we  see  no  reason  to  differ  from  the  judge 
below  in  the  conclusion  to  which  he  came. 

Judgment  c^itrmed* 
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.  TiLGHM AN  W.  West  v.  Jesse  Plaw. 

AfTEAL  from  the  District  Court  of  the  First  District,  jBtidkman,  J. 

&  L.  Johnsouy  for  the  plaintiff. 

Bardettef  for  the  appellant. 

MABTiNy  J.  The  defendant  is  appellant  from  a  judgment  an 
his  note.  His  principal  defence  is  that  the  suit  originated  by 
process  of  attachment  issued  on  an  affidavit  which  he  alleges  is 
insufficient  and  untrue,  and  that  the  court  erred  in  giving  judg- 
ment for  interest  at  the  rate  <^m(Hre  than  eight  percent. 

The  plaintiff's  affidavit  states  the  amount  of  the  debt,  and  that 
the  defendant  is  on  the  eve  of  leaving  the  State  forever,  and 
conceals  himself  to  avoid  being  cited.  The  latter  has  made  a 
vain  effort  to  disprove  the  allegations  of  the  plaintiffi  who  has 
corroborated  them  by  testimony. 

The  note  sued  on  bears  date  the  0th  of  September,  1843,  and 
calls  for  interest  at  the  rate  of  ten  per  cent.  The  act  of  the  le- 
gidature  reducing  the  rate  of  conventional  interest  to  eight  per 
cent,  is  of  the  year  1644. 

Judgffient  affirmed. 


Denis  Prieuk  v.  Thomas  Gibbis  Mosoait. 

Aetion  by  a  eolleetor  oithe  cuatoma  at  New  Oiieana  who  had  been  remored,  lo  raoo- 
ver  from  hia  ancceawr  one  half  of  the  commiflaiou  of  one  per  cent  allowed  to  the 
ooUector  on  the  amonnt  of  certain  bonda  for  datiee  on  impotta,  the  hondi  haivfaf  bean 
taiwn  by  the  pUintiir,  bat  their  anionnta  paid  to  hia  aooceaaor,  to  whom  the  whale 
flaomiaHon  waa  allowed  on  aettlement  of  hia  aocoonta  with  tha  treaanry :  HM, 
that  the  act  of  Congreas  of  7  May,  1823,  aec.  9,  having  declared  that  whenever  the 
ainolnmantB  of  the  collector  of  the  cnatoma  at  New  Oileana,  and  certain  other 
porta,  ahall  exceed  a  fixed  aom,  after  deducting  the  expenaea  of  the  office,  the  exceea 
aball  be  paid  into  the  treaanry,  plaintiff  muat  tdiow  that  he  baa  not  received  the 
maxmmn  allowed  by  law,  before  he  can  maintain  an  action. 

Appeal,  by  the  plaintiff,  from  a  judgment  of  the  District  Com't 
of  the  First  District,  Buchanan^  J.,  in  favor  of  the  defendant 

Gabi/And,  J.  The  plaintiff  was  appointed  collector  of  the  cus- 
toms at  New  Orleans,  in  the  year  1889,  and  took  charge  of  the 
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on  the  5tk  of  August  of  that  year.  On  the  12th  July 
1841,  he  was  removed  from  office  by  the  President.  The  del 
fiendant  is  his  successor.  At  the  time  of  plaintiff's  removal, 
two  entire  quarters  and  twelve  days  of  the  third  quarter  of  the 
euTent  year  had  elapsed.  He  handed  over  to  his  successor 
bonds  in  favor  of  the  United  States,  to  secure  the  payment  of 
import  duties,  to  the  amount  of  $429,540  82,  the  commis- 
sion on  which,  at  one  per  cent,  is  $44^95  41.  Of  this  sum 
the  plaintiff  claims  one  half.  In  the  settlement  of  his  accounts 
with  the  treasury,  the  defendant  has  been  credited  with  the 
whole  of  the  commission,  the  bonds  being  paid  after  his  ap- 
pdntment.  This  suit  was  brought  to  recover  92,147  70, 
being  half  of  the  commission.  The  defendant  avers  that  Ihe 
plaintiff  is  not  entitled  to  recover,  having  been  removed  from 
office ;  and  he  denies  generally  the  allegations. 

The  act  of  Congress  of  1799,  relative  to  the  compensation  of 
the  collectors  of  the  customs,  gives  a  certain^ fee  for  taking 
bonds,  and  when  the  money  is  collected,  it  allows  a  commission 
of  one  per  cent  to  the  collector ;  and  there  is  a  further  provision, 
that  if  a  collector  takes  the  bond,  and  dies  or  resigns  before  it 
becomes  due,  and  his  successor  receives  the  money,  then  the 
fNHBmission  is  to  be  divided  between  the  collector  receiving 
the  money,  and  the  one  who  has  resigned,  or  the  representa- 
tives of  the  one  deceased.     3  Laws  of  U.  S.,  chap.  129,  sees.  2, 4, 

In  1822,  Congress  passed  another  act  limiting  the  compensa- 
tion of  the  collector  at  New  Orleans,  and  some  other  ports,  to 
certun  sum,  and  directing  them  to  pay  all  over  that  sum  into 
the  treasury,  after  deducting  certain  expenses.  7  Laws  U.  S., 
p.  81,  sec.  9. 

Judge  Story  has  decided  (2  Sumner's  Reports,  p.  676),  that 
the  collector  is  not  bound  to  pay  any  thing  into  the  treasury^ 
until  he  shall  have  received  a  sum,  deducting  the  expenses,  ex- 
ceeding the  maximum  allowed,  and  that  decision  seems  to  have 
been  acquiesced  in  by  the  United  States.  The  record  in  this 
case  does  not  inform  us,  whether  or  not  the  plaintiff,  in  the  fiscal 
year  preceding  his  removal,  received  the  maximum  allowed,  or 
not.  If  he  has,  it  seems  to  us  that  he  ought  not  to  recover,  be- 
cause then  he  would  have  a  greater  compensation  than  the  law 


204  NEW  ORLEANS, 


GniUotte  y.  Toby,  Syndic. 


allows.  To  ascertain  this  fact,  we  think  the  case  ought  to  be 
remanded  for  a  new  trial. 

In  4  Mason's  Circuit  Court  Reports,  p.  119,  the  same  learned 
judge  extended  what  he  calls  the  equity  of  the  statute  of  1709, 
sec.  "4,  to  a  collector  whose  term  of  office  had  expired  by  its  own 
limitation,  who  was  renominated  to  the  Senate,  and  rejected. 
The  present  case,  is  an  attempt  to  press  the  equity  of  the  sta^ 
tute  to  a  collector  removed  from  office.  It  is  admitted  that  the 
statute  does  not  include  the  case  in  terms.  In  remanding  the 
case,  we  express  no  opmion  on  that  point. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be 
annulledf  and  reversed,  and  that  the  case  be  remanded  for  a  new 
trial,  the  appellee  paying  the  costs  of  the  appeal. 

Claiborne  and  Grymea^  for  the  appellant. 

Morgan,  pro  se. 


Pierre  Alexandre  GuUiLorrs  v.  Thomas  Tobt,  Syndic  of  the 
Creditors  of  John  H.  Martinstein,  an  Insolvent. 

Plmintiff  having  pnichafled  two  lots  of  ground  described  in  the  act  of  sde  ail  "/omumf 
i9leU"  and  situated  in  a*  certain  diYision  marked  on  a  plan  deposited  in  the  nota- 
ry's office,  saed  the  occupier  of  a  contiguous  lot  to  cause  a  street  to  be  opened.  No 
street  was  mentioned  in  the  act  of  sale  to  plaintiff,  nor  was  any  parol  evidence 
offered  to  prove  the  existence  of  one  at  the  time  of  the  sale.  An  old  plan  was 
produced  as  being  the  one  referred  to  in  the  sale,  on  which  the  street  was  maiked ; 
but  there  was  no  proof  that  it  was  marked  thereon  at  the  time  of  the  sale,  while 
there  was  evidence,  on  the  foce  of  the  plan  itself,  showing  that  other  streets  de- 
scribed on  it,  had  been  marked  at  a  subsequent  period.  Held,  that  the  evidence  was 
insufficient  to  prove  the  dedication  of  a  street,  of  which  no  mention  was  made  in 
the  sale. 

Appeal  from  the  District  Court  of  the  First  District,  Watts^  J. 

Buisson  and  SotUS,  for  the  appellant. 

Lockettf  for  the  defendant. 

SmoN,  J.  The  plaintiff  avers  that  having,  on  the  29th  day  of 
October,  and  9th  of  December,  1811,  purchased  of  the  Ursa- 
line  Nuns,  certain  lots  of  ground  situated  in  the  upper  part  of 
the  city,  being  formerly  a  part  of  the  plantation  known  under 
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the  name  of  the  Nuns'  plantation,  sai^  lots  were  separated 
from  the  other  lots  of  ground  belonging  to  his  vendors,  and 
since  sold  to  one  Urbain  Gaienni^,  by  a  road  or  street  forty- 
two  feet  wide,  and  running  from  St.  Marie  street  to  F^licitd 
street,  called  Guillotte  street,  established  and  proved  as  well 
by  the  titles  as  by  the  plan  of  division  of  the  said  Nuns'  plan- 
tation, deposited  in  Wm.  Christy's  office  for  reference ;  but  that 
said  street,  separating  his  property  from  that  of  his  vendors  sold 
to  Gaienni6,  is  not  opened,  and  that  the  proprietors  of  the  lots 
sold  to  Gaienni6  have  taken  possession  of  the  same  as  their 
own,  refusing  to  abandon  and  open  it  as  a  street.  He  prays 
that  said  street  may  be  opened,  and  that  all  obstacles  to  its  free 
use  be  destroyed  and  taken  away. 

The  defendant,  as  syndic  of  the  estate  of  Martinstein,  an  in« 
solvent  debtor,  to  whom  the  lots  adjoining  those  of  the  plaintiff 
belong,  first  denied  the  right  of  the  plaintiff  to  interfere  in  this 
matter,  alleging  that  such  right  belongs  properly  to  the  public 
corporation  within  which  the  street  is  situated,  &c.;  and  he  fur- 
ther averred,  that,  according  to  the  title  deeds  of  both  parties* 
the  lines  of  their  respective  lands  join,  and  that  neither  of  said 
deeds  calls  for,  nor  specifies  any  street  or  vacant  space  of  ground. 
Judgment  was  rendered  below  in  favor  of  the  defendant,  from 
which  the  plaintiff  has  appealed. 

The  acts  of  sale  from  the  Ursuline  Nuns,  to  the  plaintiff, 
dated  the  29th  of  October  and  9th  of  December,  1811,  and 
pas5sed  before  a  notary  public,  specifiy,  1st :  That  the  vendors 
sell  to  the  vendee,  "  deux  lots  de  terre,farmant  islets,  situes  sur  la 
rive  gtmche  du  fleuve  a  prendre  dans  les  lots  numeros  deux  et  trois 
duplan  diposi  dans  notre  office,  et  de  la  contenance,  Fun  de  239 
pieds  6  pouces  de  face  au  ckemin  qui  le  separe  de  laprcprike  ac- 
quise  par  M.  Teinturier,  300  pieds  sur  les  chemins  St.  Andr€  et  8te. 
Marie,  et  dans  laprofondeur  aux  terres  des  dames  venderesses,  du 
c6t6  du  fleuve;  et  V autre  de  250 pieds  de  face  au  meme  ckemin, 
attenant  }a  proprieti  de  M.  Teinturier,  sur  300  pieds  aux  chemins 
8te.  Marie  etFiliciti,  et  dans  la  prof  ondeur  aux  terres  des  dames 
venderesses  du  cote  du  fleuve.^  And  2d :  **  Deux  lots  de  terre^ 
formant  islets,  d prendre  dans  les  lots  numeros  deux  et  trois  duplan 
depose  en  notre  office,  etdela  contenance  qvHils  contiennent  a  partir 
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de  deux  lots  pricedemment  acquis  par  Tacquireur^  mr  une  profanr 
deur  de  300  pieds  du  cote  du  fleuoe  aux  chemins  Ste.  Marie  et 
Filtcite,  et  dam  la  projondeur  des  terres  des  dames  venderesses^  4^. 
et  sorU  connus  du  sieur  acquereur  qui  leaprend  dans  Fitat  ou^ilsse 
trmgvetttr  4^. 

The  sale  fr(»n  the  same  vendors  to-Gaienni^,  from  whom  the 
defendant  holds,  executed  on  the  6th  of  March,  1842,  before  the 
same  notary,  describes  the  property  sold  to  be:  ^unUftde  ierre 
siiui  sur  la  rive  gauche  du  jkuve^  a  prendre  dans  le  No*  3  du 
flan  depose  eu  mOre  office^  en  suite  cPun  des  lots  acquis  par  M. 
QuiBotte^  ayant  ^10  pieds  de  face  a  la  rue  Felicite^  BlOpieds  a  la 
rue  Ste.  Marie^UWpieds  de  profondeurdu  cott  de  Us  home  drnUt 
sieur  GuUloUe^  et  28]  de  profondeursur  leparatUie  cote  du  fieum^ 
suivamtle  certificat d^arpentage  dresse  parF.  Y.  Patier^  tngwaeiir 
etarpenteurjurif  sous  la  date  du  5  couranif  lequd  est  demeurt  et 
joint'OmUxe  aux  presentee  pour  y  avoir  recours  an  besoin/^ 

Thusy  on  the  one  hand,  the  plaintiff's  lots,  purchased  abool 
fifteen  months  previoos  to  the  sale  to  Gaienni6,  to  be  taken  im 
the  lots  Nos.  2  and  3  of  the  plan  deposited  in  the  notary's  office, 
were  to  extend  300  feet  in  the  depth  <f  Ihe  lands  of  the  vendors, 
and  were  well  known  to  the  purchaser  who  took  them  in  Use 
state  in  which  they  were  ;  whilst,  on  the  other  hand,  Gaiennu^  ac- 
quired his  lot  also  to  be  taken  in  the  lot  No.  3  of  the  plan  de- 
posited in  the  same  notary's  office,  as  being  a  continxBittoa  {en 
suite)  of  one  of  the  plaintiff's  lots,  and  having  266  {eetindepth 
on  the  side  of  said  plaintiff  *s  boundary^  according  to  the  certifi- 
cate of  survey,  dated  the  day  before  the  sale,  and  annexed  to 
the  act  for  reference. 

No  parol  evidence  hu  been  adduced  to  show  the  existence  of 
the  street  in  question  at  the  time  of  the  plaintiff's  pnrehaseSy 
and  we  have  been  referred  to  an  old  plan  made  hy  B.  Lafon,  on 
the  18th  of  September,  1810,  somewhat  disfigured  and  blotted^ 
as  being  the  one  alluded  to  in  the  sales;  but  the  street  c«n-  j 

tended  for  is  not  mentioned,  nor  in  any  way  allnded  to  in  snd 
sales,  and  although  there  appears  to  be  one  marked  on  the  old 
plan  with  the  name  of  OmUotte  street^  there  are  others  maiked 
on  the  said  plan  with  their  names,  which,  on  the  face  of  the  pian 
itself,  could  not  exist  at  the  time  said  plan  was  made^  Sesr  in-  « 
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stance,  there  is  one  named  Gaiennii  street,  and  the  evidence 
proves  that  6aieniii6  only  bought  in  1812.  This  would  show 
that  Gaienni6  street  did  not  exist  in  1810,  and  that  it  has  been 
marked  on  the  plan  since.  Nothing  proves  that  Guillotte  street 
was  marked  on  the  plan  at  the  time  of  the  sales ;  on  referring 
to  the  acts,  we  find  that  said  plan  is  not  referred  to  (as  in  the 
sale  to  Gaienni^,)  for  the  purpose  of  showing  the  boundaries  of 
the  lots ;  it  is  only  mentioned  therein  to  identify  the  lots  sold,  as 
being  lots  Nos.  2  and  3  of  the  plan  and  no  further ;  and  we  are 
very  far  from  being  satisfied  that  the  plaintiff,  whose  sales  are 
silent  as  to  the  existence  of  said  street,  bought  the  lots  as  being 
bounded  on  one  side  by  it  The  plan  itself,  in  the  state  in 
which  it  is,  and  without  any  written  description  of  its  marks^ 
is  not  sufficient  to  prove  the  dedication  not  indicated,  nor  men- 
tioned in  the  deeds. 

Indeed  the  contrary  is  shown  by  Potier's  plan  made  in  1812, 
which  appears  to  be  a  neat  copy  of  Lafon's.  This  plan,  ac- 
cording to  which  Gaienni6  purchased  his  lot,  does  not  contain 
the  street  contended  for,  and  very  few,  if  any,  of  the  other 
streets  are  named  thereon  Gaiennie  purchased  his  lot  as  a 
continuation  of  the  plaintiff's,  with  266  feet  in  depth  on  the  side 
of  said  plaintiff's  boundary,  according  to  Potier's  certificate  of 
survey;  and  from  a  comparison  made  of  it  with  the  old  plan, 
we  are  induced  to  believe  that  it  is  the  true  and  correct  one, 
under  which  all  the  sales  were  made.  It  may  be  that  the  street 
sued  for  existed,  or  was  intended  at  the  time  of  the  plaintiff's 
purchase.  This  might  perhaps  be  inferred  from  the  lots  being 
sold  as  ^^formant  islets,*  but  the  evidence  is  insufficient  to  prove 
the  fact ;  the  plaintiff  must  make  out  his  case,  and  it  is  not 
enough  that  he  makes  it  probable.  It  is  not  a  little  astonishing 
that  he  should  have  suffered  twenty-five  years  to  elapse  before 
claiming  the  opening  of  a  street,  which,  he  says,  was  dedicated 
in  1810,  but  which,  in  1812,  was  excluded  from  a  plan  under 
which  the  subsequent  sales  were  made. 

Judgment  affirmed. 
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Succession  of  Richard  S.  Rislet — Henry  S.  Rislet,  Appellant. 

One  who  has  effected  inBarance  on  his  life  may  assign  the  pdicy,  or  a  part  of  it,  to  a 
bona  fide  creditor ;  but  such  an  assignment  will  be  without  effect  as  to  thir^  persons, 
creditors  of  the  insured,  where  there  was  no  proof  of  notice  to  the  assurers  before  the 
death  of  the  asbured,  nor  of  the  acceptance  of  the  assignment  by  the  transferee  be- 
fore that  date,  and  the  policy  remained  in  the  poasessicm  of  the  assignor.  C.  C  1804* 
2612,  2613. 

The  assignor  of  a  debt  is  not  divested  of  title,  as  to  third  persons,  before  notice  to  the 
debtor ;  till  then  the  assignee  has  but  an  inchoate  right.    C.  C.  2613. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
dez^  J. 

MoRPHY,  J.  On  the  10th  of  May,  1841,  Richard  S.  Risley  had 
his  life  insured  for  85000,  at  the  office  of  the  Ocean  Insurance 
Company,  for  the  space  of  one  year.     He  died  within  the  time 
covered  by  the  policy,  on  the  back  of  which  he  had  endorsed^  at 
different  dates,  four  several  assignments  for  81,000  each,  one  in 
favor  of  Mills  Judson,  one  in  favor  of  his  brother  Henry  S.  Risley^ 
and  two  in  favor  of  Benjamin  J.  Leedom.     Of  these  assign- 
ments, that  in  favor  of  Judson,  and  one  of  the  two  in  favor  of 
Leedom  were  approved  of  by  the  Company,  while  the  others  had 
not  been  notified  to  then  at  the  time  of  the  death  of  the  insured. 
The  underwriters  paid  the  full  amount  of  the  policy.     John  W. 
Andrews,  the  executor  of  the  deceased,  considering  as  complete 
the  two  transfers  approved  by  the  office,  agreed  that  $1,000 
should  be  received  by  Judson ;  and  having  received  himself  the 
remaining  84,000  with  the  consent  of  the  other  assignees,  to 
avoid  all  delay  and  difficulty  on  the  part  of  the  Company,  he 
paid  a  thousand  dollars  to  B.  J.  Leedom.    The  balance  of  839OOO, 
he  carried  to  the  credit  of  the  succession  of  Richard  S.  Risley  in 
the  account  which  he  subsequently  rendered  in  the  Court  of  Pro- 
bates.    In  this  account  which  shows  the  estate  to  be  insolvent 
he  placed  Leedom  and  H.  S.  Risley  as  ordinary  creditors  of  the 
deceased,  for  81,000  each.   Henry  S.  Risley  opposed  the  homolo- 
gation of  the  account,  averring  that  he  is  the  only  person  enti- 
tled to  the  8I9OOO  transferred  to  him  on  the  policy,  and  that  the 
creditors  of  the  estate  have  no  right  or  title  to  any  portion  of 
said  sum,  for  which  he  prayed  to  be  declared  a  privileged  cred- 
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itor.  B.  J.  Lieedom  claimed  a  similar  privilege  for  the  two  thou- 
sand dollars  transferred  to  him  by  the  deceased,  alleging  that 
the  smn  apparently  paid  to  him  had  been  appropriated  to  pay 
another  debt  of  Risle/s.  Oppositions  were  made  by  other  cred- 
itors, and  by  Leedom,  to  various  items  of  the  account,  which  it  is 
unnecessary  to  notice  as  they  have  been  passed  upon  below, 
and  no  amendment  of  the  judgment  thereon  has  been  prayed  for 
in  this  court.  In  relation  to  the  claims  of  Leedom  and  Henry 
S.  Risley,  the  probate  judge  was  of  opinion  that  all  the  trans- 
fers made  by  the  deceased  should  be  disregarded  as  being  contra 
bonos  mores,  and  as  giving  an  undue  preference  to  some  of  the 
creditors  over  the  others ;  he,  therefore,  refused  the  privilege 
prayed  for,  and  ordered  that  the  executor  should  account  for  the 
fuU  sum  of  $5,000,  being  the  amount  of  the  policy,  in  lieu  of 
the  83,000  which  he  carried  to  the  credit  of  the  succession. 
Prom  this  judgment  Henry  S.  Risley  appealed.  Benjamin  J. 
Leedom  prayed  for  an  amendment  of  the  judgment,  so  as  to 
place  him  on  the  tableau  as  a  privileged  creditor  for  $2,000,  in- 
stead of  the  $1,000  allowed  him  as  an  ordinary  creditor  ;  and  the 
executor  prayed  that  it  might  be  so  amended  as  to  debit  him  with 
no  greater  amount  than  that  which  he  has  credited  to  the  suc- 
cession. 

We  cannot  agree  with  our  learned  brother  of  the  Court  of 
Probates,  that  the  transfer  of  a  life  policy  by  the  person  insured, 
to  one  or  more  of  his  creditors  as  collateral  security,  has  any 
thing  in  it  contra  bonos  mores.  In  France,  and  other  countries  of 
Europe,  it  is  true,  insurances  on  life  were  for  a  long  time  held 
illegal,  and  were  even  expressly  prohibited.  According  to  a 
maxim  of  the  civil  law,  the  life  of  a  free  man  was  deemed  above 
all  valuation — liberum  corpus  (Bstimationem  non  recipit;  and  the 
French  commentators,  with  the  single  exception,  perhaps,  of 
Pardessus,  inveigh  against  such  policies  as  being  gambling  con- 
tracts of  the  worst  kind ;  but  even  in  those  countries,  the  prac- 
tice of  life  insurance,  which  is  now  so  prevalent  in  England  and 
in  the  United  States,  begins  to  be  viewed  in  a  different  light, 
and  life  insurance  companies  have  been  established  in  several 
places.  Their  usual  purpose,  says  chancellor  Kent,  is  to  provide 
a  fund  for  creditors,  or  for  family  connections,  in  case  of  death. 
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^  A  bond  fide  creditor  has  an  insurable  interest  in  his  debtor's  life 
to  the  extent  of  his  debt,  for  there  is  a  iH*obability,  more  or  less 
remote,  that  the  debtor  would  pay  the  debt  if  he  lived.  A  per- 
son may  insure  his  own  life  for  the  benefit  of  his  creditors^  or 
he  may  insure  the  life  of  another  in  which  he  may  be  interested^ 
and  assign  the  policy  to  those  who  have  an  interest  in  the  life,** 
3  Kent,  pp.  360-367.  When  the  assignee  has  a  legal  and  direct 
pecuniary  interest  in  the  life  of  the  insured,  and  the  evidence 
satisfies  us  that  such  an  interest  existed  in  this  case,  we  can  see 
nothing  immoral  in  the  transfer  of  a  life  policy  to  him  as  collat- 
eral security.  2  Marshall,  on  Insurance,  p.  766.  12  Massachu- 
setts  Reports,  p.  115.  As  to  the  undue  preference  which  these 
transfers  may  give  to  the  transferees  over  the  other  creditors,  it 
is  sufficient  to  say,  that  no  revocation  of  them,  on  that  ground, 
has  ever  been  demanded  by  the  executor  or  any  of  the  cieditors, 
and  that  more  than  one  year  has  elapsed  from  the  date  of  these 
transfers,  and  from  the  appointment  of  the  executor.  Civil  Code, 
arts.  1982, 1989. 

The  only  question  then  which  this  case  presents  is,  whether 
the  assignments  made  to  the  opponents  are  valid,  although  no 
notice  was  given  to  the  insurance  office  during  the  life  time  of 
the  assignor.  It  is  urged  that  as  this  policy  does  not  contain  the 
ordinary  clause  that  no  assignment  shall  take  place  without  the 
consent  of  the  underwriters,  but,  on  the  contrary,  promises  to 
pay  95,000  to  the  insured,  his  executors,  administrators  and  as- 
signs, no  such  consent  was  necessary  to  render  the  transfers 
binding  on  them«  Admitting  this  to  be  true  as  between  the  as- 
signees and  the  office,  the  question  yet  remains,  have  these  trans- 
fers without  notice  to  the  company,  before  the  death  of  the  in- 
suredt  vested  any  rights  in  the*  opponents,  to  the  prejudice  of  his 
other  creditors  ?  We  see  nothing  that  should  take  this  case  out 
of  the  general  rule  laid  down  in  article  2613  of  our  Code,  that 
the  transferree  of  a  debt,  or  other  incorporeal  right,  is  only  pos- 
sessed, as  regards  third  persons,  after  notice  has  been  given  to 
the  debtor  of  the  transfer  having  taken  place*  The  preceding 
article  provides  that  in  the  transfer  of  debts,  rights,  or  claims  on 
%  third  person,  the  delivery  takes  place  between  the  transferrer 
and  the  transferree,  by  the  giving  up  of  the  title.    In  this  case. 
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the  policy  remained  in  the  possession  of  the  transferrer.  No  no» 
tice  whatever  of  the  transfers  was  given  to  the  Insurance  Com- 
pany, and  it  is  not  even  shown  that  such  transfers  were  accept 
ted  by  the  transferrees  before  the  death  of  Richard  S.  Risley. 
Civil  Code,  art.  1804.  Under  these  articles  of  the  Code,  it  has 
been  repeatedly  and  uniformly  held,  that/  the  assi^ment  of  a 
debt  vests  in  the  assignee  only  an  inchoate  right,  and  that  the 
assignor  is  not  divested,  as  regards  third  persons,  until  notice  be 
given  to  the  debtor.  Cox  v.  White.  2  La.  425.  Carlin  v.  Dumar- 
trait,  5  Mart.  N.  S.  21.  Bainbridge  v.  Clay,  4  lb.  N.  S.  56.  It  has 
been  held  in  England,  says  Phillips,  on  Insurance,  that  life  policy 
are  assignable  so  as  to  give  a  right  of  action  in  the  name  of  the 
assured,  and  they  are  frequently  assigned  as  security  for  loans. 
It  has  been  held,  however,  that  where  a  policy  was  assigned, 
without  notice  of  the  assignment  to  the  insurers  before  the  bank- 
ruptcy of  the  assured,  the  property  in  the  policy  passed  to  the 
assignees.     1  Phillips,  p.  38,  and  the  authorities  there  quoted. 

It  is  urged  by  the  appellant  that,  in  receiving  the  money  from 
the  underwriters,  Andrews  acted  not  as  executor,  but  as  his 
mandatary  to  collect  it,  and  wrongfully  converted  it  to  the  use 
of  the  estate.  If  this  were  true,  he  might  at  best  have  a  per« 
.  sonal  action  against  Andrews ;  but  the  record  shows  that  the  lat- 
ter, as  executor,  had  notified  the  company  not  to  pay  any  of  the 
transferrees ;  that  this  opposition  was  subsequently  withdrawn 
with  regard  to  the  two  transfers  approved  and  recorded  on  the 
books  of  the  office ;  that  the  appellant  authorised  Andrews  to 
receive  the  money  which  the  company  was  unwilling  to  pay 
to  him ;  and  that  Andrews  receipted  for  it  to  them  as  execu- 
tor. This  course  was  clearly  pursued  to  avoid  aU  delay  and 
difficulty,  and  with  the  understanding,  no  doubt,  that  the  rights  of 
the  parties  to  this  money  should  be  afterwards  settled  in  due 
course  of  law. 

In  relation  to  the  91,000  received  by  Leedom  under  his  ap- 
proved transfer,  it  appears  from  the  evideiice  that  #825  of  this 
sum  were  paid  in  his  discharge  to  J.  W.  Zaoharie,  who  held  a 
draft  drawn  upon  Leedom  by  the  deceased,  and  which  he  had 
accepted ;  that  this  draft  was  drawn  and  negotiated  by  the  de- 
ceased entirely  for  his  accommodation,  and  at  a  time  when  he 


802  NEW  ORLEANS, 

: c 

Lagrrange  v.  Barr^  and  others. 

was  indebted  to  Leedom.  For  this  amount,  the  latter  is,  we 
think,  entitled  to  a  predit  on  the  tableau  as  an  ordinary  creditor. 

It  is,  therefore,  ordered  and  decreed,  that  thejudgmentof  the 
Court  of  Probates,  be  so  amended  as  to  debit  the  executor  with 
no  larger  amount  than  that  which  he  has  carried  to  the  credit  of 
the  succession,  and  to  place  Benjamin  J.  Leedom  on  the  tableau 
as  an  ordinary  creditor  of  the  deceased,  for  91,825,  instead  of 
•1,000 ;  and  that  it  be  affirmed  in  all  other  respects,  with  costs. 

Homor^  for  the  appellant. 

Barker,  for  Leedom. 

Winthropf  for  the  executor. 


Georges  Lagrange  v.  Zephyrin  C.  Barre  and  others.  Heirs  of 
Zephyrin  Barr6,  deceased. 

A  condition  inwrted  in  an  act  of  donation  iiUer  vivos  of  all  the  donor*8  piopeitf ,  that 
the  donee  shall,  without  charge,  supply  the  donor  during  his  life  with  clothes  and 
food,  and,  in  case  of  sickness,  with  medical  attendance,  and  shall  bestow  on  him  all 
the  care  which  children  would  bestow  on  a  parent,  cannot  be  considered  as  a  reser- 
yation  of  enough  of  the  donor's  property  for  his  subsistence,  within  the  meaning  of 
art  1484  of  the  Civil  Code.  Such  a  donation  is  null  for  the  whole.  Per  Curiam  : 
The  donor  must  keep  in  his  own  possession  and  ownership  enough  of  his  property  for 
his  subsistence.  The  mere  promise  of  the  donee  to  support  the  donor  is  insufficient. 
C.  C.  1520, 1547. 

A  ringle  decision,  particularly  where  the  point  in  controversy  does  not  appear  to  have 
been  thoroughly  investigated,  is  insufficient  to  settle  the  jurisprudence  of  the  oonnlry. 

Where  the  value  of  the  object  given  exceeds  by  one-half  that  of  the  charges,  or  services, 
imposed  on  the  donee,  the  donation  cannot  be  considered  as  an  onerous  one,  to  which, 
under  art  1513  of  the  Civil  Code,  the  rules  peculiar  to  donations  inter  vivot  do  not 
apply. 

Excessive  or  inofficious  donations — actions  for  the  reduction  of  which  are  prescribed 
by  ^9  years,  where  the  person  entitled  to  exercise  them  is  in  the  State,  and  by  ten 
yean  if  out  of  it,  under  art  3507  of  the  Civil  Code,  are  those  dispositions  which 
fathers  and  mothers,  or  other  ascendants  make  of  their  property  to  the  prejudice  of 
their  descendants,  beyond  the  proportion  reserved  to  them  by  law.  C.  C.  3522,  s.  21. 

An  action  to  annul  a  donation  inter  vivoe,  in  consequence  of  the  donor's  not  having  re- 
served property  enough  for  his  subsistence,  is  not  preecribed  by  &?e  years.  From  con- 
stderations  of  public  order,  such  a  donation  is  declared,  by  art  1484  of  the  Civil 
Code,  to  be  absolutely  null. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
attyJ. 
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Lagrange,  the  petitioner,  represents  that,  on  the  16th  of  Sep- 
tember, 1834,  he  made  to  Zephyrin  Barr^,  by  public  act,  a  dona- 
tion inier  vivos  of  all  he  possessed,  to  wit,  a  tract  of  land  and  five 
slaves,  on  the  condition  that  the  donee  should  furnish  him  with 
food,  bedding,  clothes,  fire,  lights  and  medical  attendance,  free  of 
any  charge,  during  the  petitioner's  life.   That  on  the  25th  of  De- 
cember, 1839,  Z.  Barr^  died,  leaving  certain  heirs  and  a  widow 
in  community,  the  defendants  in  the  present  action ;  that  since 
Barry's  death,  the  defendants  have  neglected  to  comply  with  the 
condition  of  the  donation^  and  have,  by  their  bad  treatment,  in- 
sults and  outrages,  compelled  him  to  quit  their  house,  thus  leav- 
ing him  entirely  destitute,  and  authorising  him  to  claim  the  re- 
vocation of  the  said  donation ;  and  that  the  donation  is  null  and 
void,  he  having  thereby  divested  himself  of  all  his  property, 
real  and  personal.    The  petition  alleges  that  Barr6  had  sold  the 
land  to  one  Valbuzi  Cavelier,  a  free  man  of  color,  for  the  price 
of  $800 ;  that  the  defendants  are  in  possession  of  the  slaves,  and 
of  the  said  sum  of  money ;  that  he  has  a  right  to  claim  $60  a 
month,  as  the  wages  of  the  slaves,  and  legal  interest,  at  five  per 
cent  a  year,  on  the  sum  of  $800,  from  the  period  of  the  defend- 
ants' failure  te  comply  with  the  conditions  of  the  donation,  i.  e. 
from  the  1st  of  January,  1841.     He  also  claims  $1500  for  dam- 
age suffered  by  him  since  he  was  compelled  to  leave  the  defen- 
dants' house.     The  petition  concludes  by  praying  that  the  act  of 
donation  may  be  annulled,  the  property  given  to  Barr^  restored, 
and  for  the  wages,  interest,  and  damages  claimed  by  him.    He 
also  prays  that  Cavelier  may  be  made  a  party  to  the  action,  and 
condenOned,  with  the  defendants,  to  restore  the  land ;  and  for 
general  relief,  &c. 

The  defendants  admitted  that  a  donation  had  been  made  of 
the  land  and  slaves  to  Barr6,  but  averred  that  it  was  not  a  gra- 
tuitous, but  an  onerous  donation,  and  that  the  rules  concerning 
gratuitous  donations  are  inapplicable  to  it.  They  deny  that  they 
have  ever  refused  to  comply  with  the  conditions  imposed  on 
them  by  the  donation,  and  allege  that  they  have  always  fulfilled, 
and  are  still  willing  to  fulfil  said  conditions.  They  aver  that 
the  plaintiff  did  not  divest  himself  of  all  his  property,  but  reserv- 
ed enough  for  his  subsistence ;  deny  that  they  have  caused  any 
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damage  to  him ;  and  pray,  as  to  the  plaintiff's  demand,  to  be  dis- 
missed with  costs.  In  a  demand  in  reconvention  defendants 
claim,  in  case  judgment  should  be  rendered  against  them,  #4,000 
from  the  plaintiff,  for  necessaries  supplied  for  his  use  during 
eight  years,  from  September,  1834,  till  the  beginning  of  1848» 
when  plaintiff  voluntarily  left  their  house. 

The  case  was  tried  without  a  jury.  The  plaintiff  introdaoed 
in  evidence  the  act  of  donation  to  Barr^,  dated  16th  Sept.  1834, 
and  the  sale  from  Barr6  to  Cavelier  of  the  land,  elated  the  0th 
May,  1837.  The  former  recited  that  the  donor,  wishing  to  prove 
his  friendship  for  his  nephew,  Z.  Barr6,  thereby  made  to  him  a 
donation  of  five  slaves,  and  of  a  tract  of  land  having  a  front  of 
one  arpent  and  a  half  on  the  MississipfH  river,  with  a  depth  not 
precisely  known,  the  whole  tract  being  bounded  by  the  estates 
of  certain  contiguous  proprietors  whose  naoMS  are  mentioned, 
and  on  the  following  conditions :  Firsts  that  the  donee  shaU  pay 
all  the  expenses  of  the  act ;  Secondly ^  that  he  shall  pay  all  the  tax- 
es or  other  charges  to  which  the  property  is,  or  may  be  subject ; 
Thirdly,  that  he  shall  support  all  the  servitudes  with  which  the 
said  land  may  be  charged ;  Fourthly,  to  execute  any  leases,  or 
contracts  of  hire,  which  may  have  been  made  of  any  of  said  pro- 
perty ;  Fifthly f  to  furnish  the  donor  with  food,  bedding,  linen,  fire, 
and  lights  during  the  donor's  life,  and,  in  case  the  donor  should 
fall  sick,  that  the  donee  and  his  servants  shall  bestow  on  him  aU 
the  attentions  which  chUdren  would  show  to  a  father,  and  cause 
him  to  be  attended  by  the  physician  of  the  family,  all  free  of  any 
charge  against  the  donor.  The  act  declares  the  land  given  to 
be  worth  0700,  and  the  slaves  02,200. 

The  act  of  sale  to  Cavelier  showed  that  the  land  was  sold  Ibr 
0800. 

it  was  admitted  on  the  trial  that,  at  the  time  of  the  donation* 
the  plaintiff  was  possessed  of  no  other  immovables  or  slaves 
than  those  included  in  the  act  No  proof  was  offered  to  show 
whether  he  had,  at  that  time,  any  moveable  property  whatever. 
Several  witnesses  wero  examined  both  on  the  part  of  the  plain- 
tiff and  defendants,  to  prove  the  aiinual  expense  of  boarding  and 
clothing  the  donor  in  the  style  in  which  he  had  been  accustomed 
to  live,  and  the  character  of  the  treatment  he  had  roceived  from 
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the  deftsBdaots  ainoe  the  death  of  Z.  Barr6.  The  witnesses  for 
the  plaintiff  estimated  the  expense  of  his  support  at  9100  a  year, 
or  less.  One  of  the  witnesses  for  the  defendants,  an  overseer  in 
their  employment,  deposed  that  be  would  not  undertake  to  sup- 
port the  donor  for  leas  than  9400  a  year,  while  another  witness 
on  the  same  side,  declared  that  9300  was  amply  sufBoient  The 
tostimony  was  eontradictory  as  to  the  treatment  of  the  plaintiff, 
aiaee  the  death  of  ^  BariH§.  One  of  the  plaintiff's  witnesses 
testified  that  negroes»  in  ordinary  condition,  were  hired  in  the 
parish  in  whioh  defendants  reside,  at  from  9120  to  8140  a  year. 

The  District  Court  annulled  the  donation ;  declared  the  slaves 
to  be  the  property  of  the  plaintiff;  and  gave  judgment  in  his  fa- 
vor against  the  defendants,  heirs  of  the  donee,  for  their  virile 
portion  of  the  hire  of  the  negroes  from  judicial  demand  till 
paid,  at  the  rate  of  ilOO  a  year  for  each  slave,  and  of  the  price 
of  the  land  (tBOO,)  which  had  been  alienated  by  their  .ancestort 
with  legal  interest  therecm  from  judicial  demand ;  and  for  costs. 
The  defendants  appealed. 

St.  Pakk  for  the  plaintiff.  The  donor  having  divested  himself 
jof  all  his  property,  the  donation  is  null.  Civil  Code,  arts.  1484, 
1515.  The  condition  imposing  on  the  donee  the  duty  of  main- 
taining the  donor,  is  not  a  sufficient  reservation  to  render  the 
donation  Talid*  The  thing  reserved,  says  Gomez,  p.  445,  must 
\m^^re$^  quaniitas  twtabilis  ei  non  Ua  parva^  tenuis  et  minima'^ — 
sneh  9»  would  be  worth  disporing  of  by  will.  A  stipulation  that 
the  donee  shall  maintain  the  d<mor  does  not  change  a  gratuitous 
into  an  onerous  donation.  Dalloz,  Diet,  de  Jurisprud.  vol.  2, 
vwio  Donation,  p.  135,  nos.  9, 10.  4th  Bruss.  Ed.  6  Pothier, 
Traits  des  Fiefis(,  voL  11,  pp.  362»  381.  Though  there  had  been 
no  stipulation  that  the  donee  should  support  the  plaintiff,  he 
would  be  bound  to  do  sot  and  bis  failure  would  render  the  do- 
nation null-  Civil  Code,  art.  1547,  §3.  It  }S  on  the  defendants 
to  show  that  the  donor  possessed  other  property;  he  cannot  be 
required  to  prove  a  negative — ^that  he  had  none.  By  art.  1513 
of  the  Civil  Code,  it  is  declared  that  the  rules  applicable  to  do- 
nations inter  vivas  ^hall  extend  to  onerous  donations,  where  the 
value  of  the  thing  given  exceeds  by  one-half  that  of  the  charges 
imposed.    The  cost  of  supporting  the  donor  in  this  case  is  shown 
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to  have  been  about  9100  a  year,  while  the  income  from  the  pro* 
perty  given  by  him,  each  slave  hiring  for  $100  a  year,  most 
have  exceeded  $500. 

Art.  1484  of  our  Code  is  taken  verbatim  from  the  OSIth  law  of 
Toro,  Novissima  Recopilacion,  Lib.  x,  tit.  7,  ley  2.  Institata 
Civil  y  Real  (Berni)  page  80^  Lib.  11.  tit  7.  Assoy  Manuel, 
Instituciones  del  Derecho  Civil  de  Castilla.  Tom.  2.  Lib.  11,  tit. 
9.  §  11.  Fuero  Real,  Lib.  3,  tit.  12,  ley  6.  In  Febrero,  Novissi- 
mo  6  Libreria  de  Jueces,  torn.  2,  cap.  22,  §  5,  the  wisdom  of  the 
69th  law  of  Toro  is  thus  explained.  *'  La  razon  es  porque  ade»- 
mas  de  quedarse  el  donante  sin  lo  necesario  para  su  manutencion, 
se  priva  del  derecho  de  testar,  y  se  puede  dar  ocasion  el  donate* 
rio  paraque  maquine  hi  muerta  del  donante  con  el  fin  de  apode* 
rarse  prontamente  de  sus  bienes.''  And  further  oq:  **No  cod* 
viene  en  el  orden  publico  que  los  hombres  scan  prodigos*^  Tbe 
provision  of  the  law  of  Toro  was  afterwards  inserted  in  a  some- 
what different,  though  not  less  explicit  form,  in  Martineas,  Libre- 
ria de  Jueces,  torn.  7,  p.  176.  §08,  in  these  words:  '^Niogona 
persona  puede  hacer  donacion  de  todos  sus  biebes,  aunque  diga 
que  la  hace  y  sea  solamente  de  los  presentes;  y  si  la  faieaere  ea 
nula  e  inofficiosa." 

When  it  is  considered  that  the  framers  of  our  Code  had,  while 
preparing  it,  these  very  laws  before  them,  as  well  as  the  Code 
Napoleon,  and  that  these  provisions  are  not  to  be  found  in  the 
latter,  we  must  conclude  that  they  intended  that  such  donatiom 
should  be,  as  in  the  Spanish  law,  absolutely  null ;  otherwiKr, 
art.  1484  is  without  any  meaning. 

Farcelle,  for  the  appellants.  The  defendants  have  complied 
with  the  conditions  of  the  donation,  except  so  far  as  they  have 
been  prevented  by  the  plaintiff  himself.  **La  condition  apposie 
dune  donation  est  repuUe  accomplice  quandle  dofnaieurenaempicht 
Fexecution.  Guilhon,  Traits  des  Donations,  vol.  2,  p.  54,  no.  598. 
The  reservation  in  the  donation  was  sufficient.  ^  On  peut  don- 
ner  tons  ses  biens,"  says  Domat,  voU  1|  p-  809,  no.  8,  ''pourvu 
qu'il  y  ait  une  reserve  d'usufruit,  ou  d!avJtre  chose  qui  suffise  pour 
la  subsistance  et  Pentretien  du  donateur"  The  Spanish  authori- 
ties are  to  the  same  effect.  *^  La  donacion  [de  todos  los  biene?] 
ser&  tambien  v&lida  si  el  donatorio  se  obliga  &  mantener  al  do- 
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nante  mientras  viva.  Tapia,  Febrero  Nov.  vol.  2,  p.  464,  no.  5. 
See  also  the  case  of  Vicks  v.  Deshautel,  9  Mart.  p.  65,  which  was 
decided  while  the  Spanish  laws  were  still  in  force,  in  which 
there  was  the  same  restriction  as  in  art.  1484  of  oar  Code. 
Moreover,  the  defendants  have  never  been  put  m  mora.  Civil 
Code,  art  1006  et  seq.  The  action  is  prescribed  by  five  years 
(Civil  Code,  art.  3507),  the  donation  having  been^made  in  the 
16th  Sept.  1834. 

St.  Faulf  in  reply.  The  case  from  9  Mart,  is  inapplicable. 
There  the  contract  was  an  onerous  one.  The  quotation  by  the 
appellants'  counsel  from  Febrero,  is  not  more  happy.  That  au- 
thor, loco  cUatOt  declares  that  the  donation  might  be  valid  should 
Che  donee  oblige  himself  to  maintain  the  donor  during  his  life- 
time, but  he  adds,  /'  enterrarlo  segun  su  calidad  y  cumplir  lo  que 
disponga  en  su  testamento.''  Art  3507  of  the  Civil  Code  speaks 
of  mofficiouM  donations — ^not  of  such  donations  as  the  one  sought 
to  be  annulled  in  diis  action.  See  Tqtpet  et  oL  v.  /ett,  8  Robin- 
aon,3i8.  1  Yazeille,  des  Prescriptions,  Bruss.  ed.  1834,  p.  224, 
ch.  11,  nos.  545,  546.  Troplong,  des  Prescriptions,  vol.  2,  p.  310, 
$  780  etseqif.  323,  ^ 800,  (Paris ed).  Merlin, Repert  de  Jurisp. 
werbo  Prescription,  sect.  1,  $  6,  art.  1,  du  Titre  Vicieuz.  See  also 
DufieuU  Y.  Kennedy,  6  La.  235.  Civil  Code,  arts.  12, 1887, 1889. 
Against  the  plaintiff  the  prescription  often  years  runs  only  from 
the  time  when  the  defendants  ceased  to  comply  with  the  con- 
ditions of  the  donation.    Civil  Code,  arts.  1554, 351 1. 

SmoN,  J.  The  object  of  this  controversy,  is  to  obtain  the  re- 
vocation and  nullity  of  an  act  of  donation  itUer  vivos,  executed 
by  the  plaintiff  in  favor  of  the  defendants'  ancestor,  on  the  10th 
of  September,  1834.  He,  therefore,  demands  that  all  the  pro- 
perty by  him  given  to  the  deceased,  be  restored  to  his  posses- 
sion and  ownership ;  that  he  may  be  compensated  for  the  rents 
and  profits,  wages  and  interest  which  said  property  may  have 
yielded  daring  the  time  he  was  deprived  of  its  enjoyment ;  and 
that  the  defendants  be  also  condemned  to  pay  him  $1,500 
damages. 

The  defendants  answered  that  the  donation  was  not  a  gratui- 
tous, but  an  onerous  one ;  that  they  have  always  fulfilled,  and 
still  are  willing  to  falfill  all  the  conditions  imposed  upon  their 
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ancestor  by  the  said  donation ;  that  the  plaintiff  has  not  entire- 
ly divested  himself  of  all  he  possessed ;  and  that  he  has  brought 
himself  within  the  limits  of  the  law,  by  reserving  to  himself 
enough  for  his  subsistence.  They  farther  pleaded  a  reconven- 
tional  demand  against  the  plaintiff  for  the  sum  of  $4,000,  due 
them  for  having  famished  him  with  all  the  necessaries  of  life 
from  the  date  of  the  donation,  in  case  judgment  should  be  ren- 
dered against  them  in  the  premises. 

The  district  judge  decided  that  the  donation  should  be  de- 
clared null,  that  the  slaves  thereby  donated  should  be  restored 
to  the  plaintiff's  possession  and  ownership;  and  that  the  de- 
fendants should  pay  him,  jointly,  a  certain  amount  for  the  yearly 
hire  of  each  slave,  since  the  date  of  the  institution  of  this  suit, 
as  also  the  price  of  a  tract  of  land  comprised  among  the  pro- 
perty donated,  but  since  sold  by  the  donee ;  and  from  this  judg- 
ment the  defendants  have  iq>pealed. 

The  evidence  shows  that  the  donation  was  executed  on  the 
16th  of  September,  1834,  comprising  a  tract  of  land  and  five 
slaves,  with  the  following  stipulated  charge,  to  wit :  **  De  nounir 
U  donateur^  de  luifoumir  le  litf  limge^feu,  lumxhre^  sa  vie  durante^ 
€t  encore  a  condition  que  si  k  donateur  tomboit  nudade^  ledit  neut 
Batri  et  aes  domestiques  lui  donneront  toms  les  aoin»  que  des  ettf/mg 
donneroient  d  leur  pSre^  et  le  feroit  visiter  par  le  midecin  de  la 
maison^le  tout  sans  qu'il  puisseen  riencouter  au  donateurJ*  The 
tract  of  land  was  sold  by  the  donee,  in  May,  1887,  for  the  sum 
of  $800 ;  but  the  slaves  are  yet  in  the  possession  of  the  defend- 
ants, as  heirs  of  the  donee. 

The  appellee's  claim  is  based  upon  the  fact  that  the  land  and 
the  slaves  comprised  all  the  property  which  he  possessed,  and 
that,  consequently,  the  donation  is  void  by  the  1484th  article  of 
the  Civil  Code ;  and  he  also  sets  up  that  llie  heirs  of  die  donee 
have  neglected  to  comply  vrtth  the  obligations  stipulated  in  the 
<Mmtraot,  of  supporting  and  treating  him  as  children  should  treat 
a  parent 

The  defence  rests  upon  the  allegations  of  the  donor^s  not 
having  entirely  divested  himself  of  ail  he  possessed,  as  he  re- 
served to  himself  enough  for  his  subsistence ;  that  the  donadon 
is  not  a  gratuitous,  but  an  onerous  one  $  and  that  defendants  have 
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always  fiilfiUed  the  conditions  therein  stipulated ;  and  also  upon 
the  plea  of  prescription  of  five  years.  Hence,  two  principal 
questions  arise: 

1st.  Does  this  donation  come  within  the  meaning  of  article 
1484  of  our  Code,  as  being  prohibited  by  law  ? 

And  Sd.  Is  the  action  to  have  it  declared  null,  prescribed  by 
the  lapse  of  five  years  from  its  date  ? 

I.  Art.  1484  of  the  Civil  Code  is  in  these  words :  ^  The  dona^ 
fJDfi  inter  wms  shaft  in  no  case  divest  the  donor  of  all  his  property  ; 
he  mast  reserve  to  himself  enough  for  subsistence ;  if  he  does  not 
doitjthe  donation  is  null  for  the  whole  J*  The  terms  of  this  law 
aiq>ear  to  throw  a  certain  incapacity  upon  every  citizen  to  dis- 
pose and  divest  himsdf  of  all  his  property  by  donation  inter 
vtoot,  and  declare  that  such  donation  shall  be  null  (not  reducible), 
if  ke  has  not  reserved  to  himself  enough  of  his  property  for  sub- 
-miPtence.  The  expression,  reserve  to  himself^  cannot  be  under- 
stood to  mean  tiiat  he  should  rely  upon  odiers  for  his  subsistence, 
but  that  he  should  himself  keep  in  his  possession  and  owner- 
ship a  sufficient  portion  of  his  property  to  provide  ibr  his  sub- 
sistence. This  seems  to  be  the  spirit  of  this  law,  as  it  would 
be  vain  to  say  that  the  mere  pnHnise  of  the  donee  to  support 
Jthe  4onor  is  a  sufficient  reserve  in  the  sense  of  article  1484, 
mmi^e  Ae  same  obligation,  without  any  contract  on  his  part,  is 
imposed  upon  hmi  by  article  1547,  which  gives  to  the  donor  the 
right  of  revoking  the  donation,  if  the  donee  reftae  him  food 
when  m  distress-^**  lui  refuse  des  alimens^  hrsqu^ilest  dans  le  be-- 
9oin/*  Thus,  it  is  manifest,  that  the  law  maker  never  intended 
that  on  a  simple  copulation  of  alimony,  a  man  should  divest 
Umself  of  aU  his  property  by  donation  inter  viws.  He  must 
ktftfp  a  sufficient  amount  for  his  subsistence ;  and  we  are  con- 
fimed  in  this  opinion  by  article  1590  of  the  Civil  Code,  which 
does  not  permit  that  a  donor  should  reserve  to  himself  the  usu- 
tfhict  ef  the  property  given ;  and  this  is  certainly  more  than  a 
mere  stipulation,  or  promise  of  alimony,  on  the  part  of  the  donee. 

Article  1484  of  our  Code  appears  to  have  its^  originl^in  the 
60th  law  of  Toro,  the  text  of  which  is:  ^ Ninguno pueda  hacer 
donacion  de  todos  sus  bienes^  aunque  la  haga  solamente[de  los pre- 
seniesJ*    Noviss.  Recop.  lib.  10,  tit  7,  ley  S.    Instituto  Civil  y 
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Real,  (Berni)  p.  86,  lib.  11,  tit.  7.  Asso  y  Manuel,  Institu- 
ciones  del  Derecho  Civil  de  Castilla  torn.  2,  lib.  11,  tit.  9,  §  11. 
Faero  Ileal,  lib.  3,  tit.  12,  ley  6.  Gomez,  in  his  commentary  on 
the  law  69  de  Toro,  in  speaking  of  the  portion  the  donor  must  re- 
serve to  himself,  informs  us  that  it  must  be :  '*  Res  vel  quantitas 
notabilis^  et  non  ita  parva^  tentu9  et  minimaJ'  Febrero  Noviss.  6 
Lib.  de  Jueces,  tom.  2,  cap.  22,  $  5,  commenting  on  the  69th  law 
of  Toro,  says :  "  La  razan  est  porque  ademas  de  quedarse  d  donante 
sin  lo  necesario  para  su  manutencion^  sepriva  del  derecho  de  testOTf 
y  se  puede  dor  ocasion  al  donatario  para  que  maquine  la  muerte 
del  donante  con  el  fin  de  apoderarse  prtnUamenie  de  sus  bienes" 
And  further,  he  says,  that,  "  No  confoiene  en  d  orden  publico  que  los 
hombres  scan  prodigos.^  So,  also,  it  is  found  in  Martinez,  Lib. 
de  Jueces,  torn.  7,  p.  176,  §  98,  in  these  words :  **  Ningunaper- 
jona  puede  hacer  donacion  de  todos  sus  bienes  aunque  diga  que  la 
hace  y  sea  solamenie  de  los  presentes  ;  y  si  la  kiciere  es  nula  e  inoffir 
ciosaJ^  It  is  perfectly  clear  trom  these  authorities,  that  the  mere 
obligation  on  the  part  of  the  donee  to  support  the  donor  is  not 
Bufficient  to  make  a  donation  omnium  bonorum  valid,  and  as  they 
are  in  concordance  with  our  laws  on  this  subject,  we  feel  no 
hesitation  in  adopting  the  same  doctrine. 

It  has  been  urged,  however,  that  the  question  is  not  new  in 
our  jurisprudence ;  and  that  a  similar  question  was  passed  upon 
by  this  court  in  the  case  of  Vick  v.  Deskautdf  9  Mart  85,  where 
a  similar  donation,  with  a  promise  by  the  donee  to  support  the 
donor,  was  held  valid.  The  quoted  case  does  not  decide  any 
aach  thing;  and  if  it  did,  it  was  rendered  under  the  old  Civil 
Code,  in  which  no  such  prohibition  is  found,  and  the  question 
does  net  appear  to  have  been  investigated  under  the  Spanish 
laws  then  in  force.  Moreover,  article  50,  p.  220  of  the  Code  of 
IS08  permitted  the  donor  to  reserve  for  himself  the  usufruct  of 
the  property  by  him  donated ;  a  disposition  which  is  now  pro- 
hibited by  article  1520  of  the  new  Code ;  and,  as  we  have  often 
said,  it  requires  more  than  one  decision  to  establish  the  juris- 
prudence of  a  country,  particularly  when,  in  a  solitary  one,  the 
point  in  controversy  does  not  appear  to  have  been  thoroughly 
investigated  and  examined.  The  quotation  from  Febrero,  re- 
lied on  by  the  appellants'  counsel,  to  wit :  ^  Pero  si  d  donante  se 
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reserva  para  separ  toda  su  vida  el  usufructo  de  sus  bienes,  (which  is 
prohibited  by  our  Code,)  y  los  mjicienies  de  que  poder  testar  libre^ 
mente^  y  eL  usufructo  es  competente  para  su  mamUencion^  ser& 
valida,  como  tambien  si  el  donatario  se  Miga  a  mantener  al  don' 
OfOe  mientras  viva^  enterrarlo  segun  su  calidad  y  cumplir  lo  que 
dispanga  en  su  testamento^ — ^rather  shows  that  the  mere  obli- 
gation of  the  donee  to  support  the  donor,  is  not  sufficient ; 
that  something  else  is  necessary,  consisting  in  the  donee's  obli- 
gation to  give  effect  to  the  dispositions  contained  in  the  donor^s 
last  will  or  testament ;  and  surely  this  necessarily  implies,  that 
the  donor  has  reserved  to  himself  some  property  which  may  be 
the  subject  of  his  testamentary  dispositions — ^that  is  to  say,  **  log 
suficientes  de  que  poder  testar  libremente." 

Now  it  is  admitted  in  the  record  that,  at  the  time  of  the  do* 
nation,  the  donor  was  not  possessed  of  any  other  property,  im- 
movables or  slaves,  but  that  included  in  the  act  of  donation. 
The  appellants  have  not  shown  that  he  had  any  personal  or  im- 
movable property  which  he  could  reserve  to  himself,  and  it  is 
obvious  that  this  donation  was  really  one  "  omnium  bonorum** 
prohibited  by  our  law.  With  regard  to  the  point  that  the  dona- 
tion under  consideration  was  not  a  gratuitous,  but  an  onerous 
one,  we  think  it  is  untenable.  Under  art.  1513  of  the  Civil  Code, 
the  value  of  the  object  given  must  exceed  by  one  half  that  of  the 
charges;  and  we  agree  with  the  judge  a  quo  in  the  opinion  that 
the  annual  rent  and  profits  of  the  things  donated,  not  to  speak 
of  their  value  as  estimated  in  the  contract,  are  clearly  shown  to 
be  more  than  double  the  amount  of  the  charges  imposed  upon 
the  donee. 

U.  We  now  come  to  the  question  of  prescription.  The  appel- 
lants' counsel  relies  upon  art.  3507  of  the  Civil  Code,  which 
says:  "The  action ofnullity^ or  recission of  contractSfiestaments^ and 
other  acts;  thai  for  the  reduction  of  excessive  (lonations^  4^,  are  pre" 
scribed  by  Jive  years^  when  the  person  entitled  to  exercise  them 
is  in  the  State,  and  ten  years,  if  he  be  out  of  it."  Disposing  first 
of  the  question  arising  from  the  second  provision  of  the  law  re- 
lied on  as  applicable  to  this  case,  we  have  only  to  say ;  that  this 
is  not  an  action  for  the  reduction  of  an  excessive  donation  ;  that 
an  inofficious  or  excessive  donation,  means  the  disposition  which 


aiSt  NEW  ORLEANS, 

Lagruig«  ▼.  Barr€  and  otheis. 

fathers  and  mothers,  or  other  ascendants,  make  of  their  ptr^ 
perty  to  the  prejudice  of  their  descendants,  beyond  the  propor- 
tion reserved  to  them  by  law  (Civil  Code,  art.  3523,  §  21) ;  that 
such  donations  retain  all  their  effect  during  the  life  of  the  don<Hr 
(Civil  Code,  art.  1490);  and  that  the  action  to  have  them  redneedt 
only  belongs  to  the  forced  heirs  of  the  donor,  to  be  exercised, 
after  his  death,  against  the  donee  or  his  heirs.  Civil  Code,  artsi. 
1489,  1491,  1504.  See  also  1  YaseiUe,  Prescription,  page  2SH, 
nos.  545,  546  et  seq. 

There  remains  then  the  first  provision  of  art.  3507,  which,  the 
appellants  contend,  is  applicable  to  this  case.  We  have  already 
seen  that  art.  1484,  under  which  this  action  was  instituted,  pro- 
hibits  this  kind  of  donation  in  an  absolute  manner^  It  says  that 
it  shall  be  nuUfor  the  whole ;  and  thus  declares  that  no  legal  ef- 
fect whatever  can  be  given  to  such  dispositions.  Febrero,  locQ 
citatOt  says :  ^'  No  conviene  en  d  ordenpublico  que  hs  hombree  man 
prodigqsr  and  we  have  already  said  that  the  terms  of  the  law 
throw  a  certain  incapacity  upon  every  individual  of  disposing, 
and  divesting  himself,  of  all  his  property  by  a  donation  tnter  vttm. 
Art  12  of  our  Code  says  that,  '^  whatever  ia  done  in  contraven- 
tion of  a  prohibitory  law,  is  void,  although  the  nullity  be  not  for* 
mally  directed  ;^  and,  in  the  case  of  Oasquei  v.  Dmitry  (9  La* 
590),  this  court,  in  examining  a  question  relative  to  a  contra* 
vention  of  a  prohibitory  law,  in  which  the  nullity  of  the  act  ia 
not  formally  expressed,  said :  ''  In  every  well  organized  State, 
those  laws  which  establish  the  order  of  hereditary  succession, 
which  regulate  the  capacity  to  dispose  by  last  will,  (here  it  is 
by  donation  inter  vivasj)  would  seem  to  stand  first  in  rank  of 
those  rules  involving  the  great  interest  of  public  order,  and  es- 
sential to  the  welfare  of  society.'*  Here,  the  nullity  of  the  dis* 
position  is  expressly  declared  in  the  law  itself,  and  it  would  seem 
strange  indeed  that,  notwithstanding.this  positive  provision,  per- 
sons incapacitated  by  law  from  making  a  particular  donation-^ 
from  extending  their  liberality,  nay,  their  prodigality  to  divest* 
ing  themselves  of  the  whole  of  their  property,  should  become 
capable,  after  five  years  from  the  date  of  their  donation,  under 
a  law  which  declares  the  act  to  be  absolutely  null.  The  maxim, 
**  Quod  ab  inUio  vitiomm  eat,  non  pciest  tractu  temparie  conuoleic- 
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ere/',is  clearly  applicable  to^the  matter  at  issue.    Merlin,  Reper-* 
toire,  verbo  Prescription,  s.  1,  §  6,  art.  1,  says : ''  Quand  le  titre  eat 
frappie  dPune  nullite  absolue^poirU  de  prescription ;"  and  VazeillCf 
Prescription,  No.  540,  expresses^  his  positive  opinion :   '^  Que  les 
conventions  et  ks^  dispositions  contraires  aux  bonnes  nueurs,  ou  a 
Tordre  public  sant  frapfj^es  d^une  nullite  qu^aucune  prescription  ne 
sauroit  effacerJ*    See   also    Troplong,  Prescription,  No,   132* 
That  the  nullity  pronounced  by  art.  1484  is  based  upon  motives 
of  public  order,  and  that  the  act  done  in  contravention  of  its 
prohibition  is  against  good  morals,  can  hardly  be  doubted,  and 
will  be  easily  understood.    Is  it  not  against  public  order,  aa 
Febrero  says,  that  a  man  should  extend  his  prodigality  to  divest' 
ing  himself  of  the  whole  of  his  estate  ?    Is  not  excessive  prodi-* 
gality  injurious  to  the  prosperity  of  families,  and  to  the  good  or^ 
der  and  welfare  of  society  ?    It  is  not  against  good  morals  that 
a  citizen  should  strip  himself  of  his^means  of  subsistence,  and 
turn  himself  out  as  a  beggar  upon  the  community ;  or,  if  he  is  to 
depend  upon  the  indefinite  promise  of  another,  that  he  should 
have  to  rely  not  only  upon  the  will  and  caprices  of  a  stranger, 
but  also  to  subject  himself  to  the  contingency  of  the  latter's 
always  possessing  sufficient  means  to  provide  him  with  the 
necessaries  of  life  7    The  11th  art.  of  our  Code  says,  that  indivi- 
duals cannot,  by  their  conventions,  derogate  from  the  force  of 
laws  made  for  the  preservation  of  public  order  or  morals.    Such 
derogation,  according  to  art.  12,  to  a  prohibitary  law,  is  void. 
The  law  on  which  this  action  is  based,  declares  the  absolute 
nullity  of  the  disposition,  and  we  are  of  opinion  that  such  nullity 
cannot  be  removed,  nor  cured  by  the  prescription  of  five  years* 
On  the  whole,  we  think  that  the  judgment  appealed  from  is 
fully  supported  not  only  by  law,  but  also  by  the  evidence,  and 
that  it  should  not  be  disturbed. 

Judgment  affirmed* 

*  ForesUe,  for  a  n-heziing*  The  donation  should  not  be  annulled.  Plaintiff  ha* 
proved  that  he  had,  at  the  time  of  the  donation,  no  other  immoTablee  or  slaves ;  but  ho 
has  not  shown,  that  he  had  no  other  personal  property.  The  onus  prohandi  is 
on  the  plaintiff:  See  TouUier,  vol.  4.  p.  96,  noe.  76,  77,  84,  in  his  commenlary  onart< 
911  of  the  Ck>de  Napoleon,  which  is  identical  with  ait  1478  of  the  Civil  Code  of  ihJb 
State.  Ee-hearing  r^uood. 
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Succession  of  Sarah  Baum — John  P.  Fink,  Dative  Testamentary 
Executor,  Appellant. 

.All  the  effeets  or  property  in  the  poeeeeeion  of  the  spouflee,  or  either,  at  the  time  of  the 
di»olution  of  the  community  by  death,  are  presumed  to  belong  to  the  community. 
C.  C.  2374. 

The  heirs  of  a  wife  may  renounce  the  community,  for  the  purpose  of  exonerating- them- 
selves from  the  debts  contracted  during  the  marriage  (C.  C.  2379);  bat  the  husband, 
having  been  the  head  thereof,  can  never  do  so,  either  directly  or  indirectly. 

Where  a  commission  to  take  testimony  is  addressed  to  a  resident  of  another  State  by 
name,  as  a  special  commissioner,  he  becomes  an  officer  of  the  court  for  that  porpose, 
and  no  proof  is  required  of  his  qualifications  to  discharge  the  duties  imposed  on  him. 

Where  the  facts  intended  to  be  proved  under  a  commission,  taken  out  by  parties  wh» 
intervened  for  the  purpose  of  prosecuting  the  suit  for  their  own  benefit,  as  creditotsof 
the  plaintiff,  on  an  allegation  that  he  was  about  to  abandon  it,  go  to  suj^Mxt  the  al. 
legations  of  the  petition,  the  plaintiff  cannot  exclude  the  evidence,  on  the  ground 
that  he  had  no  opportunity  to  cross-examine  the  witnesses. 

Where  the  rights  of  a  plaintiff  in  an  action  against  a  succeeuon  have  been  seized  under 
ttjifa.,  he  cannot  discontmue. 

The  creditors  of  one  who  had  commenced  an  action  against  a  sncceasioB,  dairaing  to 
have  been  the  husband  of  the  deceased,  and  to  be  entitled,  as  such,  to  one  half  of  the 
property  in  her  possession  at  the  time  of  her  death  as  community  property,  may  in- 
tervene and  prosecute  the  claim,  where  they  apprehend  that  the  plaintiff  is  about  to 
abandon  it  for  the  purpose  of  defrauding  them.    C.  C.  1985. 

Where  one  claiming  under  a  ^  /a.  produces  the  judgment,  execution,  sheriff's  letnm 
thereon,  and  act  of  sale,  it  will  be  presumed  that  the  formalities  of  the  law  have  been 
complied  with.  It  is  for  the  other  party  to  show  that  they  have  not  been  complied 
with. 

An  action  having  been  commenced  by  a  party  to  cause  himself  to  be  recognised  as  the 
husband  of  the  deceased,  claiming  his  portion  of  certain  property  as  having  belong- 
ed to  the  community,  his  creditcuB  intervened,  praying  to  be  allowed  to  prosecute 
the  suit,  on  the  ground  that  plaintiff  was  about  to  abandon  it  for  the  puipose  of  de- 
frauding them.  A  supplemental  intervention  was  subsequently  filed  by  the  same 
parties,  alleging,  that  since  the  date  of  their  intervention,  they  had  purchased  all  the 
rights  of  the  plaintiff  in  the  action,  and  praying  to  be  allowed  to  prosecote  it  to  a 
decision.  On  an  exception  that  the  supplemental  intervention  set  up  a  new  cause  of 
action,  and  was  therefore  inadmissible:  Held,  that  the  supplemental  intervention 
does  not  in  any  manner  change  the  substance  of  the  original  demand  that  the  plain- 
tiff  be  recognized  as  the  husband  of  the  deceased,  but  merely  the  parties  to  the  pro- 
ceedings, and  that  it  should  be  received.    C.  P.  364. 

Plaintiff  having  commenced  an  action  against  a  succession  to  cause  himself  to  be  ae* 
knowledged  as  the  husband  of  the  deceased,  neglected  for  more  than  three  years  to 
take  any  steps  in  it,  when  certain  creditors  intervened,  praying  to  be  allowed  to  pros- 
ecute the  action  on  the  ground  that  the  plaintiff  was  about  to  abandon  it  for  the  par. 
pose  of  defrauding  them.    The  latter  subsequently  attempted  to  discontinue,  but  hte 
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motion  waa  ovenuled.  Held,  that  the  prescription  of  one  year  established^by  art. 
1989  of  the  Civil  Code  is  inapplicable  to  the  claim  of  the  interveners,  who  do  not 
seek  to  revoke  any  contract  or  act  of  any  kind,  but  simply  to  intervene  in  an  action 
for  the  protection  of  their  rights. 

Affbal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
deZf  J. 

Hoffman^  for  the  appellant. 

F,  B.  Conrad  and  /.  C  Clarke^  for  the  iatervenors. 

H.  D.  Ogden,  forKellar. 

McHenry^  for  Powell. 

Simon,  J.  The  judgment  appealed  from  in  this  case  by  the  da- 
tive testamenty  executor  of  the  estate  of  Sarah  Baum,  deceased, 
and  also  complained  of  by  John  Kellar,  the  original  plaintiff  in 
the  action,  decides,  that  said  John  Kellar  was  the  lawful  husband 
of  Sarah  Baum;  that  all  the  effects  possessed  by  said  Kellar  and 
the  deceased  are  commdn  acquests ;  and,  accordingly,  orders  that 
an  inventory  of  the  property  held  by  them  at  the  dissolution  of 
the  community  be  made  before  a  notary  public,  and  appoints 
two  appraisers  for  that  purpose. 

For  the  better  understanding  of  the  subject  in  controversy, 
it  is  first  necessary  to  advert  to  certain  facts  which  preceded 
the  death  of  ISarah  Baum,  which  happened  in  March,  1689 ;  to 
dispose  of  the  question  of  marriage  upon  which  this  suit  was  in- 
stituted; and  to  examine  the  course  of  conduct  of  the  plaintiff, 
with  regard  to  the  interest  by  him  claimed  in  the  community, 
since  the  decease  of  his  wife. 

The  evidence  shoi^s  fully  that  John  Kellar  and  Sarah  Baum, 
lived  together  as  husband  and  wife,  in  Shippingport,  Kentucky, 
in  or  about  the  year  1818,  and  subsequently,  after  having  been 
married  in  a  neighboring  State.  They  resided  at  that  place  un- 
til about  1821,  when  they  both  went  away,  and  it  was  generally 
understood  at  Shippingport  that  they  went  to  New  Orleans. 
Two  witnesses,  who  were  examined  in  Kentuck}',  prove  that 
they  were  present  at  the  marriage  ceremony,  and  that  it  took 
place  at  Clarksville,  in  Clark  county,  in  the  State  of  Indiana, 
opposite  to  Shippingport,  before  Jacob  Brookhart,  Esq.  who,  as 
the  witnesses  state,  was  acting  as  a  justice  of  the  peace  at  the 
time  of,  before,  and  after  said  marriage.     After  their  arrival  in 
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New  Orleans,  they  were  generally  considered  as  man  and  wife ; 
they  lived  together  in  the  same  house ;  one  of  the  witnesses  says 
he  was  always  in  the  habit  of  calling  Sarah  Baum,  **  Mrs.  Kellar ;" 
that  she  was  known  by  that  name ;  and  that  they  had  the  repu* 
tation  of  being  man  and  wife*  Another  witness  states  that  he 
became  acquainted  with  Kellar,  about  the  year  1827 ;  that,  about 
that  time,  he  came  down  the  river  with  Kellar  and  his  reputed 
wife ;  that  she  was  called  Mrs.  Kellar ;  and  that  he,  witness,  was 
introduced  to  her  as  his,  Kellar's,  wife.  She  lived  with  Kellar 
until  the  time  of  her  death ;  and  although  another  witness,  who 
proves  that  she  was  called  in  New  Orleans  "  Mrs.  Kellar,"  and 
that  he  heard  her  husband  call  her  by  that  name,  states  in  his 
testimony  that  she  was  not,  called  so  in  Louisville,  and  that  he 
thinks  she  was  not  married,  we  cannot  hesitate  to  say  that  the 
fact  of  the  marriage  of  Kellar  with  Sarah  Baum  is  fully  and  sat- 
isfactorily established  by  the  testimony,  and  that,  from  the  evi- 
dence, there  can  exist  no  doubt  of  her  being  Kellar's  wife  at  the 
time  of  her  death. 

It  is  clear,  therefore,  that  John  Kellar  was  the  head,  or  master 
of  the  community  which  had  legally  existed  between  him  and 
Sarah  Baum ;  that  said  community  was  dissolved  by  the  death 
of  the  wife,  in  March,  1839 ;  and  that  all  the  effects  and  property 
then  in  the  possession  of  the  spouses,  or  of  either  of  them,  are 
necessarily  presumed  to  belong  to  the  said  conununity.  Civil 
Code,  art  2374.  The  heirs  of  the  wife  had  the  privilege  of  re- 
nouncing the  partnership  or  community  of  gains,  to  exonerate 
themselves  from  the  debts  contracted  during  the  marriage  (Civil 
Code,  art.  2379) ;  but  the  husband,  being  the  head  and  master 
there6f,  could  never  do  so,  either  directly  or  indirectly. 

It  appears,  however,  that  sometime  before  the  death  of  his 
wife,  there  was  a  suit  brought  against  Kellar  for  a  debt  of  his 
contracting,  in  a  chaticery  court  in  Kentucky,  (the  record  of 
which,  though  produced  in  evidence  in  this  suit,  is  not  in  the 
record,)  in  which,  Kellar's  deposition  was  taken  to  disprove  his 
marriage  with  Sarah  Baum,  (this  deposition  is  not  in  the  record,) 
and  that  the  deceased  wrote  to  him  from  Louisville,  on  the  17th 
of  July,  1831,  the  following  instructions,  clearly  relating  to  said 
suit ;  '*  Mr.  D, . .,  has  sent  those  depositions  down  in  a  letter 
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directed  to  me,  and  I  want  you  to  go  to  the  office  and  take  the 
letter  out,  and  open  it,  take  the  depositions- to  D.  .  .,  and  you  and 
him  state  that  I  am  not  your  wife^  and  that  the  property  is  mineJ* 
This  letter,  which  wants  no  comment  as  to  the  object  for  which  it 
was  written,  shows  conclusively  that  Kellar's  deposition,  which 
has  not  been  furnished  to  us,  was  nothing  but  a  false  state- 
ment of  facts  which  he  knew  to  be  untrue ;  and  if  it  is  true  that 
he  swore  that  he  was  not  married  to  Sarah  Baum,  it  is  obvious 
that  his  only  object  was  to  comply  with  the  instructions  of  his 
wife,  for  thcpurpose  we  presume  of  protecting  his  property  from 
being  seized,  or  otherwise  taken  from  him.  Had  Kellar's  depo- 
sition been  before  us,  we  should  have  thought  it  our  duty  to 
disregard  it. 

But  it  further  appears  that  Kellar  soon  lost  sight  of  his  false 
deposition,  for  the  present  suit  was  instituted  by  him  on  the 
14th  of  May,  1839,  against  the  testamentary  executpr  of  the 
estate  of  Sarah  Baum,  for  the  purpose  of  claiming,  as  the  lauy- 
fvl  husband  of  the  deceased^  to  be  recognized  as  entitled  to  his 
share  of  the  community  property,  whether  in  his,  or  his  wife's 
name,  and  of  causing  an  inventory  thereof  to  be  made.  Kellar's 
petition  was  answered  by  the  testamentary  executor,  on  the 
28th  of  May,  1830,  denying  all  the  allegations  of  the  plaintiff's 
petition,  and  referring  to  the  suit  in  Kentucky,  as  evidence  of  his 
not  being  the  lawful  husband  of  the  deceased, /rom  his  own  de- 
daration  as  a  witness  therein,  &c.;  and  the  present  suit  remain- 
ed unacted  upon  on  the  docket  of  the  court  a  qua^  until  the  4th 
of  November,  1842,  when  the  New  Orleans  Canal  and  Banking 
Company,  being  creditors  of  the  plaintiff  Kellar,  by  virtue  of 
certain  judgments  duly  transferred  over  to  the  said  company, 
and  fearing  that  their  debtor,  who  was  in  insolvent  circumstan- 
ces, would  desist  from  prosecuting  his  action,  as  he  had  refused 
to  prosecute  the  same  by  taking  no  step  therein  for  more  than 
three  years  past,  obtained  leave  to  intervene  and  to  prosecute 
and  exercise  the  rights  of  their  debtor,  as  husband  and  partner 
in  community  of  Sarah  Baum,  contradictorily  with  the  testa^ 
mentary  executor  of  the  deceased,  and  with  the  tutor  of  her 
grand  child  and  only  heir,  and  prayed  that  Kellar  might  be  re- 
cognised as  the  husband  of  the  deceased,  and  joint  owner  of  the 
community  property,  &c. 
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On  the  17th  of  December,  1842,  Kellar  obtained  leave,  on 
motion,  to  discontinue  his  case ;  but,  on  a  subsequent  motion 
made  by  the  intervenors'  counsel,  and  on  his  showing  that,  at  the 
time  the  discontinuance  was  moved  for  and  granted,  the  suit 
was  under  seizure,  and  on  the  eve  of  adjudication  under  a  forced 
sale,  the  same  was  reinstated  on  the  docket,  and  the  order  to 
discontinue  was  annulled  and  rescinded.  The  interveners'  pe- 
tition was  answered  by  the  executor,  who  pleaded  the  general 
issue,  and  denied  specially  that  Kellar  was  ever  married  to  the 
deceased. 

On  the  16th  of  January,  1843,  the  interveners  filed  a  supple- 
mental intervening  petition,  in  which  they  set  up  that,  on  the 
17th  of  December  preceding,  they  purchased  at  sheriff's  sale,  at 
auction,  all  the  right,  title  and  claims  of  John  Kellar  to  the  pres- 
ent suit,  pretending  to  be  authorised,  by  virtue  of  said  purchase, 
to  procecute  his  said  rights  to  a  final  adjustment  and  termina- 
tion, and  praying  accordingly.  This  supplemental  petition  was 
also  answered  by  the  executor,  who  pleaded  the  general  issue, 
excepted  to  the  jurisdiction  of  the  court,  and  averred  that  the 
proceedings  under  which  the  sale  of  Kellar's  rights  was  made, 
were  illegal  and  irregular,  without  any  legal  advertisement  and 
appraisement,  ancLconsequently  null  and  void.  The  testamen- 
tary executor  subsequently  filed  a  plea  of  prescription,  said  to 
have  been  acquired  previous  to  the  filing  of  the  petition  of  inter- 
vention. 

The  record  further  shows  that,  on  the  8 1st  of  May,  1631,  a  suit 
was  brought  by  one  W.  T.  Huff,  against  John  Kellar,  in  the 
Commercial  Court,  based  upon  the  fact  of  the  defendant's  hav- 
ing employed  him  to  procure  the  proof  of  his,  Kellar^s,  having 
been  lawfully  married  to  Sarah  Baum,  in  Indiana,  and  of  his, 
plaintiff's,  having  succeeded  in  finding  the  necessary  evidence 
to  substantiate  Kellar's  claim  under  the  said  marriage,  claiming 
from  the  latter  the  sum  of  81,500,  as  a  just  compensation  for  his 
services,  according  to  a  written  agreement  filed  with  the  plain* 
tiff's  petition.  Said  petition  is  accompanied  by  a  certificate  and 
declaration  of  an  individual,  showing  the  marriage  of  Kellar 
with  Sarah  Baum,  in  Clark  county,  Indiana,  and  by  divers  let* 
ters  written  by  Kellar  and  his  counsel  to  the  claimant,  in  May, 
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June,  and  July,  1839,  disclosing  clearly  that  said  claimant  was 
employed  by  Kellar  for  the  purpose  of  procuring  the  evidence 
necessary  in  support  of  the  present  action,  and  also  that  the  cir« 
cumstance  of  Kellar's  deposition  given  in  the  chancery  suit  al- 
ready alluded  to,  was  the  principal  cause  of  his  abandoning  this 
suit.  He,  Kellar,  says  in  one  of  his* letters:  *^ From  its  tenor 
(alluding  to  his  affidavit)  1  have  given  up  the  marriage  action  alto^ 
gether^  and  have  now  taken  a  new  turn  upon  them,  which  wUl  place 
me  in  a  better  condition^  4^."  The  defendant's  answer,  filed  on 
the  10th  of  June,  1841,  pleaded  the  general  issue,  and  claimed  in 
reconvention  of  the  plaintifi*  the  sum  of  91,000;  and  nothing- 
shows  that  the  suit  was  ever  brought  to  trial. 

The  intervenors'  claim  under  the  sheriff's  sale,  as  shown  hj 
the  sheriff's  return  on  the  execution  which  issued  on  one  of  the 
judgments,  is  founded  on  the  adjudication  made  to  them  on  the- 
17th  of  December,  1842,  of  ^  all  the  right,  title  and  claims  of  John 
Kellar  in  and  to  a  certain  suit  now  pending  in  the  Court  of  Pro- 
bates, entitled  John  Kellar  v.  The  Succession  of  Sarah  Baum, 
no.  1280  of  the  docket  of  said  court,  for  the  sum  of  850,  which 
was  applied  to  pay  costs,  dz^c."  And  the  evidence  also  shows,, 
that  the  intervenors  became  the  transferrees  and  owners  of  the 
judgments  described  in  their  petition,  by  an  act  of  transfer  exe- 
cuted in  their  favor  by  one  Thomas  Powell,  on  the  5th  of  August, 
1841. 

After  this  exposition  of  the  pleadings  and  of  the  facts  disclosed 
by  the  evidence,  the  first  object  of  our  inquiry  grows  out  of  a 
bill  of  exceptions  taken  to  the  opinion  of  the  judge  a  quo,  who  per- 
mitted the  depositions  of  certain  witnesses,  taken  under  a  com- 
mission, to  be  read  as  evidence  on  behalf  of  the  intervenors.  The 
objections  were :  1st,  that  it  does  not  appear  that  the  witnesses 
were  sworn  before  a  person  qualified  to  administer  an  oath ;  and 
2nd,  that  Kellar  had  no  opportunity  of  cross  examining  the  wit- 
nesses. 

I.  The  commission  is  addressed  to  William  Hardin,  Esq.,  no- 
tary public,  or  any  other  judge,  or  justice  of  the  peace  in  the 
county  of  Floyd,  State  of  Indiana ;  and  the  testimony  was  taken 
by  the  said  William  Hardin,  who  states  in  his  certificate,  that 
"  the  witnesses  severally  subscribed  and  swore  to  their  respective 
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depasitums  before  me^  and  that  their  said  depositions  contain  their 
full  answers  to  all  and  singular  the  direct  and  cross  interroga^ 
tories,  &c.  We  have  often  held  that  when  a  commission  is  ad^ 
dressed  to  a  person  by  name,  in  another  State,  as  a  special  com-* 
missioner  to  take  depositions,  he  becomes  an  officer  of  the  court 
ad  hocy  and  that  this  dispenses  with  any  proof  of  his  qualification 
to  discharge  the  duties  imposed  on  him.  1  Mart.  N.  S.  187.  16 
La.  282,  321.  The  judge,  therefore,  did  not  err  in  receiving 
the  depositions  objected  to,  as  having  been  legally  taken. 

II.  We  agree  with  the  judge  a  quo  in  the  opinion,  that  the  facts 
intended  to  be  proved,  to  wit,  the  marriage  of  John  Kellar  with 
Sarah  Baum,  are  in  support  of  his  allegations  made  in  his  peti^ 
tion  as>  plaintiff,  and  that  he  cannot,  therefore,  be  viewed  as  a 
party  defendant. 

On  the  merits,  three  questions  have  been  raised  by  the  appel' 
lant's  counsel,  which  it  becomes  now  our  duty  to  examine.  It 
has  been  contended:  1st.  That  the  evidence  does  not  support 
the  allegations  contained  in  the  original  and  supplemental  pc 
titions  of  intervention. 

2nd.  That  the  supplemental  intervention  is  based  upon  a  new 
cause  of  action,  and  cannot  be  maintained. 

3rd.  That  the  plea  of  prescription  should  have  been  sustained.r 

I.  We  have  already  expressed  our  firm  opinion  that  the  mar- 
riage of  John  Kellar  with  Sarah  Baum,  deceased,  was  satisfac^ 
torily  established,  and  that,  from  the  evidence,  we  were  satisfied 
that  she  was  Kellar's  wife  at  the  time  of  her  death.  Indeed,  wer 
have  rarely  seen  a  case  in  which  the  main  fact  at  issue  be- 
tween the  parties,  was  more  satisfnctorily  made  out,  not  only 
from  the  direct  evidence  adduced  to  prove  it,  but  also  from  all 
the  other  circumstances  shown  by  the  defendant,  and  intended 
to  throw  doubt  upon  its  existence.  Here,  independently  of  the 
testimony  of  the  witnesses  who  were  present  at  the  marriage, 
ceremony,  the  conduct  of  the  husband  and  wife  in  relation  to  a 
suit,  in  which  it  was  deemed  necessary,  in  order  to  practice  a 
fraud,  not  only  to  deny  the  existence  of  the  marriage,  but  also  ta 
show  by  th6  deposition  of  one  of  them,  that  it  had  never  taken 
place,  has  had  the  effect  of  convincing  us  that  they  were  really 
married,  and  that  the  declaration  of  the  husband,  wa&  only  the 
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result  of  the  suggestion  of  his  wife,  and  of  a  scheme  by  them 
fonned  to  protect  their  property  from  seizore.  They  were 
married,  but  they  contrived  to  prove  that  they  were  not ;  and 
had  the  fact  of  marriage  not  existed,  where  was  the  necessity 
of  procuring  evidence  to  prove  a  negative  ?  The  appellant,  in 
endeavoring  to  rebut  the  appellees'  allegations  by  this  evi- 
dence, has  proven  too  much,  and  has  completed  the  proof  of 
his  adversaries,  so  far  even  as  to  show  that  John  Kellar's  con- 
duct in  that  transaction  is  a  good  and  sufficient  ground  to 
maintain  the  appellees'  intervention  in  this  suit,  and  to  justify 
their  allegations  of  fraud  on  which  their  original  petition  is 
based.  It  is  obvious  that  Kellar,  who  joined  the  appellant  in 
this  appeal,  and  who  therefore  complains  of  the  judgment  which 
declares  him  to  be  the  husband  of  the  deceased,  renews  in  this 
suit  the  attempt,  which  he  made  in  Kentucky,  to  screen  his 
property  from  the  pursuit  of  his  creditors,  under  the  false  pre- 
tence here  that  the  whole  belongs  to  his  wife's  succession.  His 
application  to  discontinue  his  cause  during  the  pendency  of  the 
intervention,  evinces  also,  on  his  part,  the  intention  of  depriving 
his  creditors  of  their  recourse  against  his  property,  as  he  un- 
doubtedly expected  that,  after  having  discontinued  his  action, 
the  appellees'  intervention  would  necessarily  be  dismissed;  but, 
at  the  time  of  his  attempt  to  discontinue,  his  litigious  rights 
were  under  seizure ;  they  were  about  being  sold ;  he  had  no 
further  control  over  them ;  and  the  judge  a  quo  very  properly 
rescinded  the  order  of  discontinuance  thus  illegally  obtained. 

We  think,  therefore,  that  the  interveners'  allegations  of  in- 
tended fraud  on  the  part  of  Kellar,  have  been  substantially 
made  out ;  that  they  had  a  right  to  intervene  for  the  purpose  of 
preventing  the  fraud,  having  shown  themselves  to  be  his  cre- 
ditors, and  in  danger  of  losing  their  rights  from  their  debtor's 
fraudulent  acts  (Civil  Code,  art.  1085) ;  and  that  all  the  allega- 
tions  contained  in  the  two  petitions  are  fully  supported  by  the 
evidence. 

It  has  been  urged,  that  the  appellees  have  not  proved  that 
they  have  legally  acquired  the  rights  of  Kellar,  and  that,  as  the 
regularity  of  the  proceedings  under  the  forced  alienation  were 
expressly  put  at  issue,  it  was  their  duty  to  show  their  legality 
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beyond  the  judgment,  writ  of  execution,  and  sheriff's  deed,  pro- 
duced in  evidence  in  support  of  their  said  rights.  We  think  the 
contrary.  The  appellees  having  shown  the  adjudication  made 
to  them  at  the  sheriff's  sale,  by  the  production  of  the  judgment, 
writ  oi  jLfa.^  and  sheriff's  return  and  deed,  these  were  prima 
facie  evidence  that  the  formalities  of  the  law  had  been  com- 
plied with,  and  it  was  the  duty  of  their  adversaries  to  prove 
that  they  were  not.  This  doctrine  has  been  repeatedly  and 
miiformly  recognised  in  our  jurisprudence.  3  La.  476.  5  lb. 
486.  9  lb.  542.  16  lb.  454.  18  lb.  526.  10  lb.  807.  2  Rob.  466. 
This  point,  however,  is  to  some  extent  immaterial,  as  the  she- 
riff's sale  relied  on  may  yet  be  disputed  by  Kellar's  creditors, 
and  even  by  Kellar  himself,  when  the  interveners  shall  attempt 
to  claim  possession  of  the  property,  by  virtue  of  said  sale,  con- 
tradictorily with  their  debtor,  or  with  their  co-creditors.  It  is 
not  the  main  basis  of  the  intervention,  which  we  rather  consi- 
der as  made  by  creditors  of  an  insolvent  for  the  protection  of 
their  rights ;  and  in  this  sense  only  can  we  take  the  sale  relied 
oxit^A  prima  facte  evidence  of  the  interveners'  right  to  interfere. 
II.  This  question,  though  hardly  insteted  on  in  the  argument, 
deserves  some  consideration.  It  is  true  the  supplemental  peti- 
tion of  interi'^ention  sets  up  new  matter,  based  upon  a  fact 
which  occurred  since  the  filing  of  the  original  petition ;  but  it 
does  not,  in  any  manner,  alter,  nor  change  the  substance  of  the 
original  demand,  to  wit,  that  Kellar  be  recognised  as  the  lawfid 
.husband  of  the  deceased  ;  it  only  shows  that  since  the  incep- 
tion of  the  suit,  the  plaintiff  had  perhaps  no  further  right  to 
prosecute  it  in  his  name,  and  that  his  rights  and  claims  had 
apparently  been  transferred  to  another.  But  the  action  remains 
the  same ;  it  operates  merely  a  change  of  parties,  for  whose 
benefit  it  is  to  be  acted  on ;  and  we  are  not  prepared  to  say 
that  if,  during  the  pendency  of  a  suit,  a  ^rd  person  aoquires 
the  right  of  the  plaintiff,  the  former  should  not  be  permitted  to 
intervene,  and  claim  that  the  suit  be  carried  on  in  his  name 
and  for  his  benefit  A  distinction  ought  clearly  to  be  made 
between  an  original  action,  and  one  by  interveption.  The  latter 
is  rather  an  incidental  demand,  the  cause  of  which  may  have 
originated  sinoe  the  original  one  was  substituted,  and  has  fw 
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it8  prindfpal  object  the  protection  of  the  rights  of  the  interven- 
ing party  against  the  acts  or  contrivances  of  the  original  par- 
ties, or  either  of  them,  and  even  the  exercise  of  a  right  contra- 
dictorily with  both.  Code  of  Practice,  art  364.  For  instance, 
if,  during  the  pendency  of  a  litigation  between  two  persons,  it 
happens  that  one  of  them  has  done  an  act  which  may  be  preju- 
dicial to  another^s  interest,  or  to  his  rights,  the  latter  has  a 
right  to  intervene,  though  the  cause  of  complaint  have  arisen 
since  the  inception  of  the  suit  So,  also,  if  the  third  party 
becomes  the  transferree  or  purchaser  of  a  litigious  right  before 
it  is  brought  to  a  final  adjustment,  he  has  necessarily  the  right 
of  intervening  to  claim  that  the  suit  be  carried  on  in  his  name. 
Here,  the  two  rights  existed  successively,  both  originating 
during  the  pendency  of  Kellar's  action ;  but  as  they  are  not 
inconsistent  with  each  other,  and  have  a  tendency  to  the  same 
result,  we  cannot  see  any  reason  why  the  last  cause  of  inter- 
vention should  be  disregarded.  The  authorities  relied  on  by 
the  appellant's  counsel,  10  La.  424  and  51G,  are  applicable  to 
an  original  action ;  but  we  cannot  say  that  they  should  govern 
an  intervention,  which,  in  most  cases,  presupposes  an  injury 
to  be  sustained  by  the  intervener  from  the  acts  of  the  original 
parties,  or  of  one  of  them,  during  the  pendency  of  the  original 
suit.  It  is  manifest  that  if  the  grounds  or  causes  of  intervention 
were  to  be  limited  to  those  existing  previous  to  the  institution 
of  the  main  action,  the  rights  of  intervening  parties  would  very 
often  be  defeated  and  sacrificed. 

HL  This  point  has  been  strenuously  urged  in  the  argument, 
but  we  think  it  untenable.  The  appellant's  counsel  appears  to 
consider  the  appellees' intervention  as  a  mere  revocatory  action, 
based  upon  article  1984  of  our  Code ;  and  he  has,  therefore,  con- 
tended, that  it  is  prescribed  by  the  lapse  of  one  year.  Civil 
Code,  art.  19§9.  Now,  supposing  the  intervention  to  have  been 
instituted  for  that  object,  what  is  the  contract  or  act  to  be 
revoked,  and  from  what  time  would  the  prescription  begin  to 
run  t  It  cannot  be  pretended  that  Kellar  has  ever  made  any 
formal  renunciation  of  his  rights  in  favor  of  any  one,  nor  that 
the  heirs  of  the  deceased  have  ever  acquired  any  right  under 
him,  to  his  portion  of  the  community  with  the  deceased.  As  we 
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have  already  8aid«  being  the  head  or  master  of  the  community, 
he  could  not  legally  renounce  it»  but  could  only  make  a  transfer 
of  his  rights.  Has  he  ev^r  done  so  7  At  the  time  the  origi- 
nal petition  of  intervention  was  filed,  his  suit  was  pending ;  it 
had  been  instituted  for  more  than  three  years ;  and  the  inter- 
veners complained  of  his  neglect  in  not  prosecuting  it»  as 
amounting  to  a  desistance  to  their  iNrejudice,  and  even  to  a 
renunciation  of  his  rights  to  the  property  of  the  community. 
But  it  is  nowhere  alleged  that  Kellar  ever  did  effectually 
renounce,  so  as  to  divest  himself  of  his  rights,  in  favor  of  the 
appellant :  he  merely  neglected  to  avail  himself  of  the  action 
which  he  had  instituted ;  such  neglect  might  have  become  pre- 
judicial to  the  exercise  of  the  rights  of  his  creditors,  who  had  ' 
good  reasons  to  believe  that  he  intended  to  defraud  them.  But 
there  is  a  vast  difference  between  a  fraud  committed  passively 
by  a  debtor  in  not  exercising  the  legal  rights  from  which  his 
creditors  could  be  benefitted,  and  the  active  fraud  which,  hav- 
ing the  effect  of  divesting  him  of  his  rights  or  property  in  favor 
of  a  third  person,  gives  rise  to  the  revocatory  action.  This 
results  from  the  very  terms  of  article  1984,  which  says:  "Not 
only  contracts  which  dispose  of  property  9  but  all  others  (contracts) 
which  are  made  in  fraud  of  creditors,  &c.,  come  within  the  pro- 
visions of  this  section.  The  renunciation  of  a  succession  or  other 
right  of  property  f  the  relecue  of  a  dd)t  without  payment^  or  any 
other  act  of  this  kind^  may  be  avoided  by  creditors ;"  &c.  Here, 
again,  no  contract  or  act  of  any  kind  was  ever  performed  or 
executed  by  Kellar;  none  such  is  sought  to  be  annulled  or 
revoked  by  the  interveners;  the  executor  cannot  set  up  any 
title  to  his  portion  of  the  community  by  virtue  of  any  transfer 
made  to  him ;  Kellar's  portion  never  ceased  to  be  vested  in 
him;  and  if,  having  neglected  to  prosecute  his  suit,  on  the 
17th  of  December,  1842,  goring  the  pendency  of  the  interven- 
tion, he  attempted  fraudulently  to  discontinue  his  demand,  it 
was  no  cause  for  a  revocatory  action,  but  simply  a  good  and 
legal  ground  to  authorize  his  creditors  to  complain,  and  to 
intervene  in  the  action  for  the  protection  of  their  rights.  By 
the  terms  of  article  1985,  the  interveners  were  authorized  to 
exercise  all  the  rights  which  their  debtor  could,  for  recovering 
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possession  of  the  property  to  which  he  might  be  entitled,  in 
order  to  make  the  same  available  for  the  payment  of  their 
debts.  These  rights  the  debtor  had  never  explicitly  abandoned 
until  the  17th  of  December,  1842,  when  he  moved  for  a  discon- 
tinuance of  this  snit.  His  refusal,  or  neglect  to  prosecute  his 
rights,  cannot  date  but  from  the  time  of  his  motion,  as  until 
then  the  suit  was  pending  in  his  name  and  for  his  benefit ;  and 
considering  also,  that  the  object  of  the  refusal  was  not  to  decline 
accepting  an  inheritance  to  the  prejudice  of  his  creditors,  but  only 
to  decline  claiming  possession  of  property,  the  title  to  which 
was  in  him  for  one-half,  as  master  of  the  community  to  which 
he  could  not  validly  renounce,  we  are  of  opinion  that  the  plea 
of  prescription  was  properly  overruled. 

Upon  the  whole,  we  cannot  recognise  in  the  executor,  after 
the  fact  of  marriage  was  ascertained,  any  right  to  dispute  and 
controvert  the  intervener's  legal  pretensions.  As  representing 
the  succession  of  Sarah  Baum,  he  is  entitled  to  the  one-half  of 
the  property  belonging  to  the  community,  and  to  nothing  more^ 
the  other  half  belongs  to  John  Kellar,  or  perhaps  to  the  pur- 
chasers of  his  rights ;  and  we  cannot  see  any  valid  reason  why 
the  executor  should  have  taken  upon  himself  to  complain  of  the 
judgment  appealed  from,  any  further  than  with  regard  to  the 
original  matter  at  issue  between  him  and  the  surviving  hus- 
band. He  pretends  to  be  entitled  to  the  whole,  notwithstand- 
ing the  proof  of  marriage.  This  sounds  very  much  like  collu- 
sion between  him  and  Kellar,  for  the  purpose  of  depriving  the 
interveners  of  their  just  rights  against  their  debtor.  Kellar 
became  the  executor^s  co-appellant ;  but  we  feel  authorized  by 
the  record  to  say,  that  this  looks,  on  the  part  of  the  executor, 
like  an  attempt  to  assist  him  in  the  fraud  which  he  intended  to 
perpetrate,  and  that  such  conduct  cannot  receive  any  sanction 
at  our  hands. 

Judgment  affirmed. 
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Jl^^j  Rowland  G.  Hazard  v.  Thb  Agricultuiial  Baitk  of  Missisaipn. 

|llo'  881  A  final  jodgment  rendered  in  another  State  between  the  eame  paitiei,  where  both 

were  befoie  the  ooart,  will 'be  coacloare  between  theniion  an  appUeatbn  to  render 
the  judgment  ezecatoiy  here.  Theplaantiffcaanet  be  called  upon  again  fbrpnof 
of  hii  demand. 

The  law  antbortzee  thoee  whoeo  intereste  may  be  affected  by  an  action  pending 
between  odien,  to  interrene,  and  join  one  of  the  partiee,  or  oppose  both ;  but  they 
cannot  be  compeUed  to  do  ao.  C.  P.  369,  390.  Act  7  April,  1896,  a.  10.  They  may 
inatitate  a  eeparaie  action  againet  either,  or  both  of  the  parties  litigant  C  FI  391. 
But  ahould  any  of  their  rights  be  lost  or  impaired,  io  oonseqoenoe  of  their  neglect 
or  failure  to  interyene,  after  notice  of  the  proceedings  likely  to  afiect  them,  they 
must  bear  the  consequences. 

A  garnishee  is  but  a  stakeholder ;  he  has  nothing  to  do,  hot  to  take  eaie  of  himself. 
He  cannot  interfere  between  the  plaintiff  and  deiondant,  nor  others  claiming  whaX 
he  holds  or  owns,  bat  must  pay  to  whomsoever  the  court  may  order  him. 

Where  a  debt  due  to  defendants  by  a  note  secured  by  mortgage,  had  been  transfened 
to  third  persons  by  a  notarial  act  recorded  in  the  office  of  the  parish  judge,  but 
before  notice  of  the  transfer  was  given  to  the  maker  of  the  note,  the  debt  was 
attached  by  a  creditor  of  defendants,  the  attochmg  craditor  will  be  entitled  to  be 
paid  by  preference  oat  of  the  proceeds. 

Debts  due  to  a  foreign  corporation  may  be  attached. 

Where  a  petitioner  alleges  that  defendants  are  indebted  to  him  in  a  certain  sum,  for 
which  he  had  recovered  judgment  against  them  in  another  State,  and  prays  that 
they  may  be  cited  to  answer,  for  judgment,  and  for  an  attaehroent,  and  he  siAse- 
qnently  obtains  an  order  rendering  the  foreign  judgment  exeoutoiy  in  this  Stato,  he 
may  have  the  latter  order  annulled,  on  motion,  ex  parte;  and  where  defendants 
appear  and  answer  to  the  merits,  without  excepting  to  the  previous  prooeedingih 
any  irregularities  will  be  considered  as  waived. 

Appeal  from  the  Conimercial  Court  of  New  Orleans,  WatiSf  J. 
The  plaintiff  represented  that  he  had  obtained  a  judgment, 
in  a  court  of  the  State  of  Mississippi,  against  the  d^ndants, 
a  oorporatioa  created  by  a  law  of  that  State,  for  the  snm  of 
$7,778  23,  with  interest  and  costs,  and  prayed  that  the  bank 
might  be  cited,  and  judgment  rendered  against  it  for  the 
araoont  so  ascertained  to  be  due.  He  further  represented,  that 
one  Samuel  Lambdin  is  largely  indebted  to  the  defendants,  and 
prayed  that  he  might  be  made  a  garnishee,  and  ordered  to 
answer  certain  interrogatories ;  and  that  so  much  of  the  debt 
due  by  him  as  should  be  necessary  to  satisfy  plaintiff's  claim 
might  be  sequestered^  and  applied  to  the  payment  thereof. 
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On  the  2l8t  March,  1843,  the  day  on  which  the  petition  was 
ffled,  an  attachment  was  taken  out,  which  was  served  on  the 
same  day,  ^  by  attaching  all  the  rights,  lands,  moneys,  &c.  of 
defendants  in  the  hands  of  Mr.  Lambdin."  On  the  7th  of  June 
following,  plaintiff  filed  a  transcript  of  the  Mississippi  judg- 
ment ;  and  an  order  was  entered,  making  ^  the  said  judgment 
executory  in  the  State  of  Louisiana,"  and  decreeing  that  '*  axij 
property  of  the  said  defendants  found  therein  be  seized,  and 
sold,  to  satisfy  the  said  judgment  and  costs  of  suif 

On  the  18th  July,  1843,  Lambdin  filed  his  answers  to  the 
interrogatories  propounded  by  the  plaintiff,  in  which  he  states 
that  he  had  no  property  of  the  defendants  in  his  possession;  but 
that  one  William  Bisland  and  himself  were  indebted,  in  tclido^ 
to  the  defendants  for  the  amount  of  a  promissory  note,  signed 
by  them,  and  dated  dt  Vidalia,  the  1 3th  of  December,  1842, 
made  in  favor  of  the  President,  Directors  and  Company  of  the 
Agricultural  Bank  of  Mississippi,  and  for  the  amount  of  a  bond 
given  by  Bisland  and  himself  for  the  payment  of  interest  on  the 
note  at  the  rate  of  eight  per  cent  a  year,  from  the  13th  Decem- 
ber, 1842;  until  paid.  He  adds,  ^  that  the  note  was  transferred 
by  the  defendants  to  Brown,  Brothers  &  Co.,  on  the  15th  of 
December,  1842,  by  an  act  of  record  in  the  office  of  the  parish 
judge  of  the  parish  of  Concordia ;  but  that  he  did  not  know  of 
the  transfer  till  notified  by  Tyler  and  Henderson,  trustees,  on 
the  fith  of  April,  1843."   This  notice  is  annexed,  in  these  words: 

^  Samuel  H.  Lambdin,  Esq.  ^  Natchez,  Sept.  4, 1843. 

^Sir: — ^We  understand  that  you  have  been  garnisheed  as  a 
debtor  of  the  Agricultural  Bank  of  Mississippi.  We,  therefore, 
as  trustees  of  Brown,  Brothers  &  Co.,  do  hereby  inform  you, 
that  the  note  given  to  the  board  of  directors  of  the  said  bank 
,by  William  Bisland  and  Samuel  H.  Lambdin,  for  942,425  87, 
dated  Idth  December,  1842,  does  not  belong  to  the  said  bank, 
but  is  the  property  of  Brown,  Brothers  &  Co.,  together  with  the 
mortgage  by  which  it  is  secured,  and  that  the  said  note  and 
mortgage  are  by  us  held,  as  the  trustees  of  the  aforesaid  Brown, 
Brothers  6l  Co.,  &c.  &c.    Respectfully  yours. 


**  J.  D.  Ttlbb, 

"  Thos.  Hbnderson, 


I  Trustees:' 
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Lambdin's  answers  to  the  interrogatories  were  annexed  to  a 
petition,  in  which,  after  reciting  the  nature  of  his  debt  to  the 
bank,  he  prays  that  he  may  be  allowed  to  intervene;  that 
Brown,  Brothers  &  Co.,  through  their  agent  residing  in  New 
Orleans,  may  be  cited  to  appear  and  assert  any  rights  they  may 
have,  or,  on  failing  to  do  so,  be  debarred  from  ever  afterwards 
setting  up  any  claim  or  title  to  the  note  and  bond  sued  on. 

Brown,  Brothers  &  Co.  having  excepted  to  answering,  their 
exception  was  overruled  on  the  27th  January,  1843,  the  court 
ordering  them  to  answer  within  a  time  fixed,  and  **  to  assert 
their  rights  as  against  Lambdin,  or  be  concluded  by  the  judg- 
ment which  may  be  rendered  in  the  case.** 

Two  days  after,  on  the  20th  of  January,  on  motion  of  the 
counsel  for  Lambdin,  contradictorily  with  plaintiflf's  counsel, 
the  order  rendered  on  the  7th  of  June  preceding,  ^  making  the 
judgment  on  which  this  action  was  instituted  executory,  was 
annulled,  as  having  been  made  through  error,  the  original  peti- 
tion calling  for  a  citation,  answer  and  judgment.'' 

The  defendants  answered  by  denying  that  the  court  has 
jurisdiction,  that  any  property  has  been  attached,  or  that  plain- 
tiff owns  or  possesses  the  notes  originally  sued  on,  and  requiring 
their  production. 

Brown,  Brothers  &  Co.  answered,  by  alleging'that  the  defend- 
ants are  indebted  to  them  in  a  sum  exceeding  the  amount  of 
Bisland  and  Lambdin's  note ;  that  that  note  was  delivered  to 
them  to  secure  them  against  any  loss  on  account  of  said  debt, 
as  stated  in  an  act  of  subrogation  from  the  Agricultural  Bank, 
executed  at  Vidalia,  15th  December,  1842.  They  deny  plain- 
tiff's right  to  attach,  and  require  that  he  produce  the  notes  on 
which  he  obtained  judgment  They  also  pray  for  a  judgment 
against  Lambdin  for  $42,425  87,  with  interest,  &c.,  being  the 
whole  amount  of  the  note  executed  by  Bisland  and  himself. 

Brown,  Brothers  &  Co.  annexed  to  their  answer  a  copy  of  a 
notarial  act  executed  before  the  parish  judge  of  Concordia,  on 
the  15tfa  December,  1842,  by  J.  D.  Tyler,  as  president,  on  behalf 
^  of  the  Agrictdtural  Bank,  which,  after  reciting  that  the  defend- 
ants are  largely  indebted  to  Brown,  Brothers  &  Co.,  declares, 
**  that,  in  order  the  more  fully  to  secure  the  said  Brown,  Brothers 
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&  Co.  against  any  loss  or  damage/'  &a,  **  the  said  J.  D.  T^Ier, 
president,  &c.,  does  by  these  presents  specially  assign,  transfer* 
pledge  tmd  deliver  unto  the  said  James  Brown,  for  the  purpose 
of  securing  the  debts  due  by  said  Agricultural  Bank  to  the  said 
Brown,  Brothers  &  Co.,  a  certain  promissory  note  for  the  sum 
of  #42,425  87,  drawn,  in  solido^  by  William  Bisland  and  Samuel 
H.  Lambdin,  of  Adams  county,  Mississippi,  dated  at  Vidalia 
the  13th  day  of  December,  1842,  and  payable  to  the  order  of 
the  President,  Directors  and  Company  of  the  Agricultural  Bank 
of  Mississippi,  on  the  13th  of  December,  1843,  at  the  banking- 
house  of  said  bank  at  Natchez,  which  said  note  is  the  consider- 
ation of  a  certain  mortgage  executed  by  said  Bisland  and 
Lambdin,  By  authentic  act  passed  before  the  judge  of  the  parish 
of  Concordia  on  the  13th  day  of  December,  1842,  and  paraphed 
by  the  said  judge  to  identify  it  therewith,  which  said  act  is  duly 
recorded  in  the  office  of  said  judge ;  and  the  said  president,  &c* 
further  declared,  that  he  doth  hereby  subrogate  th^  said  Brown, 
Brothers  &  Co.  to  all  the  rights  of  mortgage  which  he  may 
possess  under  said  act  from  Lambdin  and  Bisland." 

la  a  sort  of  replication,  termed  by  the  counsel  **  an  answer  to 
the  petition  of  Brown,  Brothers  &  Co.,"  the  plaintiff  denied  that 
any  assignment  had  ever  been  made  by  the  bank  to  Brown, 
Brothers  &  Co.;  averred  that  any  such  transfer  was  forbidden 
by  the  laws  of  Mississippi ;  that  no  notice  of  a  transfer  was 
ever  given  to  Lambdin,  or  Bisland,  until  sifter  the  attachment ; 
that  the  bank  was  insolvent  at  the  date  of  the  alleged  transfer; 
and  that  such  transfer,  if  ever  made,  was  never  accepted  by 
Brown,  Brothers  &  Co. 

It  was  admitted  on  the  trial,  that  the  Agricultural  Bank  was 
indebted  to  Brown,  Brothers  &  Ca  in  the  sum  of  $446,856  61, 
on  the  80th  November,  1843 ;  that  they  received  from  the  bank 
a  large  amount  of  bills  receivable  and  other  assets,  the  nominal 
value  of  whioh  was  greater  than  the  amount  of  the  debt,  but 
that  enough  had  not  been  realized  to  pay  said  debt,  and  that 
the  bank  still  owes  them  a  sum  greater  than  the  amount  in 
dispute  in  this  suit ;  that  no  new  consideration  was  given  to  the 
bank  for  the  alleged  transfer  of  the  claim  against  Bisland  and 
Lambdin,  which  was  subsequent  to  the  receipt  of  the  said  bills 
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receivable ;  that  judgments  for  a  large  amount  have  been  ren- 
dered against  the  bank  in  Mississippi,  on  which  executions  have 
been  issued,  and  returned,  by  the  sheriff  of  Natchez,  nulla  bona; 
and  that  the  bank  suspended  specie  payment  in  1840,  and  has 
not  since  resumed.  It  was  admitted  that  the  common  law  pre- 
vails in  Mississippi,  modified  by  statutes ;  and  it  was  agreed 
that  the  laws  of  that  State  might  be  read  in  evidence. 

The  plaintiff  introduced  in  evidence  the  record  of  his  suit 
against  the  bank  in  Mississippi,  with  the  execution  issued 
thereon  and  return ;  Lambdin's  answers  to  the  interrogatories; 
the  letter  from  Tyler  and  Henderson,  notifying  Bisland  of  the 
transfer  of  his  note ;  and  an  act  passed  before  the  parish  judge 
of  Concordia,  on  the  13th  of  August,  1842;,  pledging  and  mort- 
gaging to  James  Brown,  acting  on  behalf  of  Brown,  Brothers 
&  Co.,  certain  lands,  slaves  and  other  assets,  in  consideration  of 
certain  arrangements  made  by  them,  and  for  the  purpose  of 
securing  the  payment  of  the  debt  due  to  them  by  the  bank. 

Brown,  Brothers  &  Co.  offered  in  evidence  thf5  notarial  act 
annexed  to  their  answer. 

There  was  a  judgment  below  against  the  plaintiff  as  in  case 
of  nonsuit,  from  which  he  appealed. 

Barker,  for  the  appellant. 

Peyton  and  /.  W.  Smith,  on  the  same  side.  The  attachment 
should  be  maintained.  Serjeant  on  Attachment,  75.  Gibson  r. 
Huie,  14  La.  132.  Defendants  could  not  have  transferred  the 
note  under  the  laws  of  Mississippi.  See  Hyde  et  al  v.  Planter^ 
Bank  of  Mississippi,  decided  in  this  State,  in  July,  1844,  and 
Payne  et  al  v.  Baldwin,  decided  by  the  High  Court  of  Errors  and 
Appeals  of  Mississippi,  in  November,  1844.  Nor,  consequently, 
under  the  laws  of  this  State.  Frazer  et  al.  v.  Wilcox  et  al.,  4  Rob- 
inson, 517.  The  payees  of  the  note  being  a  corporation  disabled 
by  law  from  transferring  the  note  at  the  time  it  was  made,  or 
since,  it  never  became  negotiable,  and  could  not  pass  by 
endorsement  and  delivery. 

The  contract  under  which  Brown,  Brothers  &  Co.  claim,  was 
one  of  pledge.  Civil  Code,  arts.  3100, 3102.  It  was  void,  for  it 
does  not  appear  that  the  person  who  signed  for  the  corporation 
was  authorized  to  do  so  by  the  directors.  Ibid,  art.  3117.    Nor 
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could  the  corporation  have  made  such  a  contract,  being  dis- 
abled by  law.  The  pledgee  never  assented  to  the  contract 
till  after  the  attachment.  Nor  vras  the  note  delivered.  Ibid, 
arts.  3119,  3120.  Nor  endorsed.  Ibid,  arts.  3123,  3128.  Chap- 
man's Syndic  v.  ShelUm,  2  La.  277.  The  insolvency  of  the  bank 
rendered  the  pledge  void.  Civil  Code,  arts.  1965, 1989. 

Any  irreguUtrities  growing  out  of  the  order  making  the  Mis- 
sissippi judgment  executory,  were  waived  by  the  answers  to  the 
merits.  The  bank  had  not  lost  all  control  over  the  debt  at  the 
time  of  the  attachment,  as  the  pledge  had  not  then  l)een 
accepted.    Civil  Code,  art.  1974. 

jL.  Pierce^  for  the  defendants,  and  Brown,  Brothers  &  Co. 
The  attachment  was  abandoned  by  the  prayer  to  render  the 
Mississippi  judgment  executory.  The  plaintiff  has  nothing  to 
do  with  the  legality  of  the  transaction  between  defendants  and 
Brown,  Brothers  &  Co.  17  La.  555.  1  Rob.  435.  2  Rob.  99. 
The  bank  had  lost  all  control  over  the  debt,  and  plaintiff  cannot 
be  in  a  better  situation  than  the  bank  itself.  7  Mart.  N.  S.  137. 
2  Rob.  253.  Brown,  Brothers  &  Co.  were  illegally  called  in  by 
the  garnishee.  Hazard  must  bring  a  direct  action  against 
them,  attach  the  debt  in  their  hands,  and  enjoin  the  negotiation 
of  the  note;  there  would  then  be  bond  and  security  for  damages. 

Garlahd,  J.  The  plaintiff  having  obtained  a  judgment  in 
the  Circuit  Court  of 'Adams  county,  Mississippi,  against  the 
Agricultural  Bank,  a  corporation  located  in  that  county  and 
State,  for  the  sum  of  97,778  23,  with  interest  thereon  at  the 
rate  of  eight  per  cent  per  annum,  from  the  14th  of  December, 

1842,  and  costs,  issued  an  execution  thereon,  which  was  re- 
tamed  ^  no  property  found";  whereupon  he  brought  a  copy  of 
the  recordt  and  instituted  a  suit  thereon  in  .the  Conunercial 
Court,  by  attachment,  making  Samuel  H.  Lambdin  a  gar- 
nishee, to  whom  various  interrogatories  were  propounded,  for 
the  purpose  of  ascertaining  whether  or  not  he  was  indebted  to 
the  defendants.  The  attachment  was  served  on  the  21st  March, 

1843,  and  the  garnishee  cited  personally  the  same  day. 

On  the  7th  June,  1843,  a  judgment  was  rendered  and  signed 
by  the  judge  of  the  Commercial  Court,  in  which  it  is  stated 
that,  upon  the  production  and  filing  of  a  duly  certified  copy  of 
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the  record  and  proceedings  in  the  Circnit  Court  of  Adams 
county  in  the  case  mentioned,  it. was  therefore  ordered  that  the 
said  judgment  in  favor  of  the  plaintiff,  against  the  defendants, 
be  made  executory  in  the  State  of  Louisiana,  for  the  sum 
therein  mentioned,  with  interest  and  costs,  and  that  any  pro- 
perty of  said  defendants  that  can  be  found,  be  seized,  and  sold 
to  satisfy  the  same. 

In  July,  1843,  Lambdin  appeared  by  counsel,  and  answered 
the  interrogatories  propounded  to  him.  He  says  that  he  has 
no  property  belonging  to  the  defendants  in  his  possession,  but 
that  he  and  one  William  Bisland  are  indebted  to  said  defend** 
ants,  for  which  debt  theyi  on  the  13th  of  December,  1842,  gave 
their  note,  in  scUdo^  to  the  President,  Directors  and  Company  of 
the  Agricultural  Bank  of  Mississippi,  for  the  sum  of  #42,425  87, 
payable  twelve  months  after  date,  at  the  said  bank,  in  Natchez ; 
and  that  they  also  gave  a  bond  at  the  same  time,  jointly  and 
severally,  promising  to  pay  interest  on  the  above-mentioned 
sum,  at  eight  per  cent  per  annum,  from  the  date  aforesaid.  He 
further  answered,. that  the  note  and  bond  had  been,  on  the  15th 
December,  1842,  by  an  act  of  record  in  the  office  of  the  parish 
judge  of  the  parish  of  Concordia,  transferred  to  Brown,  Brothers 
&L  Co.;  but  that  he  did  not  know  of  such  transfer  or  assignment 
at  the  time  of  the  service  of  the  attachment  in  this  case,  nor  for 
some  time  subsequently,  when  he  was  notified  of  it  by  Messrs. 
Tyler  &  Henderson,  trustees,  on  the  5th  April,  1843,  as  will 
more  fully  appear  by  a  letter  annexed  to  the  answers,  which 
letter  bears  date  Sept,  4,  1848.  With  thes^  answers  Lamb- 
din  files  what  his  counsel  calls  a  petition  of  intervention,  in 
which  he  states  the  fact  of  being  cited  as  garnishee,  and  his 
indebtedness  as  set  forth  in  his  answers ;  also  the  assignment 
of  his  note  to  Brown,  Brothers  &  Co.;  and  he  prays  that  they 
be  cited,  by  their  agent,  Samuel  Nicholson  of  New  Orleans,  to 
interplead  and  assert  their  rights,  and  if  they  fail  to  do  so,  after 
legal  notice,  that  they  be  forever  debarred  from  asserting  any  ^ 
right  or  title  to  the  note  and  bond  described,  and  that  he  be 
preserved  harmless  from  their  neglect  to  appear  and  answer 
as  required.  Brown,  Brothers  &  Co.  were  cited«  and  filed  an 
exception  to  the  jurisdiction  of  the  court,  averring  that  they 
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ooaUl  not  be  compelled  to  intervene  in  the  action,  nor  could 
their  rights  be  prejudiced  by  any  judgment  that  could  be  ren- 
dered ;  but  the  court  overruled  their  objections  and  compelled 
diem  to  answer,  although  they  are  not  residents  of  the  State. 

On  the  29th  January,  1844,  on  motion  of  the  counsel  of 
Lambdtn,  the  garnishee,  and  contradictorily,  as  it  is  stated, 
with  the  counsel  for  the  plaintiff,  the  court  ordered  that  the 
judgment,  given  on  the  7th  June,  184^  making  the  judg- 
ment on  which  this  suit  is  brought  executory,  be  annulled,  the 
same  having  been  made  through  error ;  and  it  was  also  ordered, 
diat  counsel  be  appointed  to  represent  the  defendants,  and  that 
time  be  given  them  to  conrespond  and  answer.  When  this  order 
was  entered,  the  defendants  were  not  represented,  nor  had 
Brown,  Brothers  &  Co.  answered  to  the  merits.  The  counsel 
appointed  by  the  court  to  represent  the  defendants,  shortly  after 
this,  answered  by  a  general  denial ;  and,  a  short  time  after,  the 
defendants  appeared  by  counsel,  and,  virithout  any  exception  to 
what  had  been  previously  ordered  or  decreed,  alleged  that  the 
oourt  had  no  jurisdiction,  as  no  property  of  defendant's  had 
been  attached,  it  is  further  denied  that  the  plaintiff  owned 
the  notes  originally  sued  on,  and  their  production  is  required. 
A  few  days  after  this  answer  was  filed.  Brown,  Brothers  &  Co. 
answered  that  defendants  were  largely  indebted  to  them,  and 
that  the  note  of  Lambdin  and  Bisland  was  delivered  to  secure 
diem  against  loss  on  account  of  said  debt,  and  for  purposes 
more  fully  stated  in  an  annexed  act  of  subrogation  from  the 
bank  to  them,  passed  in  the  parish  of  Concordia,  on  the  15th 
December,  1842.  To  this  answer  the  plaintiff  replied,  by  deny- 
iag  that  any  assignment  was  made  as  alleged.  He  says  the 
laws  of  the  State  in  which  the  bank  is  situated,  and  by  which 
it  was  incorporated,  forbid  any  such  transfer  or  assignment  as 
is  set  up ;  that  said  transfer  was  made  without  authority  from 
the  boMd  of  directors,  and  that  no  notice  was  given  of  it  to 
Lambdin  previous  to  the  attachment;  that  the  bank  was  in 
insolvent  circumstances,  and  that  the  alleged  transfer  was  an  im- 
proper attempt  to  give  a  preference  to  one  creditor  over  another, 
and  that  Brown,  Brothers  &  Co.  have  never  accepted  it 

At  the  trial,  it  was  admitted  that  the  Agricultural  Bank  was 
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indebted  to  Brown,  Brothers  &  Co.  upwards  of  9446,000,  with 
interest,  and  had  received  at  Natchez  a  large  amount  in  bills 
receivable  and  other  assets,  the  nominal  amount  of  which  was 
much  greater  than  the  indebtedness,  but  that  not  enough  had 
been  collected  to  pay  them,  and  that  the  bank  was  at  the  time 
owing  them  much  more  than  the  amount  of  Lambdin  and  Bis- 
land*s  note ;  that  the  transfer  of  this  note  was  subsequent  to 
the  transfer  of  the  otl^^r  bills  receivable,  and  that  no  new 
consideration  was  given  for  it;  that  judgments  to  a  large 
amount  had  been  rendered  against  the  bank  in  Mississippi, 
upon  which  executions  were  issued,  and  returned  ^  nulla  frono"; 
and  that  payments  in  specie  were  suspended  in  1840,  and  never 
since  resumed.  It  was  further  admitted,  that  the  conunon  law 
prevails  in  Mississippi,  with  statutory  modifications;  and  it  was 
agreed  that  the  printed  statutes  of  that  State  shall  be  used  in 
the  inferior  and  Supreme  Court 

The  plaintiff  gave  in  evidence  a  duly  certified  copy  of  the 
record,  judgment  and  execution  in  his  iavor,  rendered  in  Mis- 
sissippi, the  answers  of  Lambdin  to  the  interrogatories,  and  the 
notice  of  Tyler  and  Henderson,  trustees,  to  him  of  the  assign- 
ment of  his  and  Bisland's  note ;  also  the  first  transfer  of  bills 
receivable  and  assets  from  the  bank  to  8rown«  Brothers  &  Co., 
passed  before  the  parish  judge  of  Concordia,  in  August,  1842. 
In  behalf  of  Brown,  Brothers  &  Co.,  the  act  passed  on  the  15th 
December,  1842,  assigning  and  pledging  to  them  the  note  of 
Lambdin  and  Bisland,  as  additional  security  for  the  debt  owing 
to  said  assignees,  was  given  in  evidence.  The  court  below, 
after  a  full  statement  of  the  facts,  and  consideration  of  them 
and  other  topics,  concluded  that  there  was  ^  no  other  way  to  get 
rid  of  this  entangled  business  except  on  the  technical  rule,  that 
the  plaintiff  has  a  recognition  of  his  judgment  and  an  order  for 
its  execution,  and  his  application  for  these  is  an  abandonment 
of  his  attachment,  and  this  order  has  not  been  properly  an- 
nulled.'' For  this  reason  principally,  and  incidentally  because 
the  note  was  transferred  before  it  became  due,  and  because 
there  is  nothing  to  impeach  the  validity  of  the  assignment,  such 
being  valid  in  Mississippi,  where  it  will  not  be  interfered 
with  in  favor  of  non-resident  creditors ;  and  further,  because 
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the  Statute  which  prohibits  the  transfer  by  banks  of  their  rights 
and  credits,  was  made  in  favor  of  debtors,  and  the  only  relief 
they  have  is  to  plead  the  same  in  abatement  when  sued  by  a 
transferree,  the  court  gave  a  judgment  of  nonsuit  against  the 
plaintiff,  saying  that,  if  the  statute  forbidding  assignments  is  of 
any  avail,  it  avails  against  the  attempt  of  the  plaintiff  to 
acquire  a  right  to  the  debt  owing  by  Lambdin,  by  citing  him 
a  garnishee.    From  this  judgment  the  plaintiff  has  appealed. 

The  judge  of  the  inferior  court  complains  very  much  of  the 
management  of  this  cause,  and  the  confusion  produced  by  it ; 
but  it  appears  to  have  been  plain  enough  until  he  allowed  the 
application  of  Lambdin  to  cite  in  Brown,  Brothers  &  Co.,  and 
persisted  in  keeping  them  in  court,  in  spite  of  their  exception  to 
his  "  Briarean  jurisdiction^  as  he  calls  it.  There  were  before 
the  court  a  plaintiff,  with  a  demand  liquidated  by  a  judgment 
not  open  for  investigation;  a  corporation  located  in  another 
State,  as  defendants ;  and  a  garnishee  making  no  objection  to 
being  drawn  into  the  cause,  and  answering  under  oath  that  he 
was  a  large  debtor  of  the  defendants,  but  stating,  by  way  of 
precaution,  that  he  had,  since  he  was  cited  as  garnishee,  been 
notified  of  an  assignment  of  the  note  he  owed,  of  which  he  had 
DO  previous  knowledge. 

As  between  the  plaintiff  and  defendants,  the  demand  of  the 
former,  is  sufiiciently  established  by  the  record  and  judgment  of 
the  Circuit  Court  of  Adams  county.  It  is  conclusive  between 
the  parties,  both  being  before  the  court,  and  a  verdict  and  judg- 
ment having  been  given  upon  the  issues  made.  The  defendants 
have  no  right  to  go  behind  that  judgment,  and  again  put  the 
plaintiff  upon  proof  of  his  demand.  The  garnishee  admits  that 
he  gave  his  note  to  the  defendants,  for  a  much  larger  sum  than 
the  plaintiff  claims,  and  interposes  no  obstacle  to  a  judgment, 
if  it  be  so  rendered  as  to  protect  him,  in  the  payment  of  it,  from 
future  liability.  Lambdin  acted  correctly,  in  stating  in  his 
answer  the  notification  to  him  of  the  transfer  of  the  note  to 
Brown,  Brothers  &  Co.,  and  in  requesting  that  they  should  be 
notified  of  the  proceedings  against  him.  He  would  be  liable  to 
pay  a  second  time,  if  any  injury  should  result  from  his  with- 
holding the  information ;  but  the  court  below  was  wrong  in 
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compelling  Brown,  Brothers  &  Co.  to  assert  their  claim  to  die 
note  of  Lambdin  and  Bisland  in  a  manner  they  did  not  wish,  and 
before  a  tribunal  not  of  their  selection.  They  had  notice  that  a 
legal  proceeding  was  pending  which  might  serioasly  affect 
their  rights  ttnd  interests.  If  they  choose  to  stand  by,  and  not 
assert  their  claims,  they  do  so  at  their  peril ;  and  it  is  not  the 
duty  of  the  court  to  force  them  to  the  assertion  of  them.  The 
law  authorises  persons  whose  interests  may  be  affected  by  a 
suit  pending  between  other  parties,  to  intervene  in  such  suit, 
and  join  one  of  the  parties,  or  oppose  both;  but  it  does  not 
compel  them  to  do  it.  Code  of  Practice,  arts.  380,  890,  and 
amendments  thereto.  They  have  a  right  to  institute  their  sepa- 
rate suit  against  either,  or  both  of  the  parties  litigant  (Ibid,  art. 
301) ;  and  if  any  of  their  rights  have  been  lost  or  impaired,  by 
their  neglect,  after  notice  of  the  proceedings  likely  to  affect 
them,  the  loss  is  the  result  of  their  own  misconduct  or  inatten- 
tion. We  are,  therefore,  of  opinion  that  the  court  erred,  in  over- 
ruling the  exception  of  Brown,  Brothers  &  Co.  Whenever  they 
think  proper  to  pursue  Lambdin  on  the  note  alleged  to  have 
been  assigned  by  the  defendants,  he  may  oppose  to  them,  not 
only  the  statute  of  the  State  of  Mississippi  declaring  it  illegal 
for  any  bank  to  assign  its  assets,  and  abate  their  smt ;  but  he 
can  also  set  up  his  notice  to  them  of  the  proceedings  in  this 
case,  and  their  refusal  or  neglect  to  take  care  of  their  rights 
when  they  were  in  danger.  This  court  has  more  than  once 
decided,  that  a  garnishee  is  but  a  stakeholder  between  other 
parties.  He  can  do  nothing  more  than  take  care  of  himself, 
and  not  become  liable  for  more  than  he  really  owes,  or  is  bound 
for.  He  cannot  interfere  between  the  plaintiff  and  defendant, 
or  others  setting  up  claims  to  what  he  has  in  his  hands,  but 
must  pay  to  whomsoever  the  court  may  order  him.  4  Robinson, 
517.  14  La.  511.  19  La.  405.  It  is  also  well  settled  by  nume* 
rous  decisions  of  this  court,  that  so  long  as  no  notice  is  given 
of  the  assignment  of  the  debtor's  claims  against  a  third  person, 
such  claims  are  liable  to  be  attached.  In  this  case,  it  is  not  pre* 
tended  that  any  notice  of  the  assignment  of  Lambdin  and  Bis- 
land's  note  was  given,  until  after  the  formeir  was  cited  as  a 
garnishee.     The  notice  is  dated  subsequently  to  the  attach* 
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ment,  and  in  it  Tyler  and  Henderson  state  that  they  are  in- 
formed that  an  attachment  had  been  levied,  €md,  therefore,  they 
give  the  notice.    This  is  clearly  insufficient. 

The  counsel  for  the  defendants  contends  that  an  attachment 
cannot  lie  against  a  foreign  corporation.  We  do  not  think  there 
is  any  weight  in  the  objection.  Our  reports  contain  numerous 
cases  of  the  kind ;  and  our  jurisprudence  on  that  point  is  too 
well  settled  to  require  further  argument.  He  further  says  that 
the  suit  cannot  be  maintained,  because  nothing  is  attached; 
that  the  bank  disclaims  any  right  to  the  note,  and  has  put  it 
beyond  its  control ;  and  that  the  plaintiff  cannot  reach  it,  as  he 
cannot  have  any  greater  rights  than  the  bank  has.  If  this  doc- 
trine were  admissible,  it  would  be  very  easy  for  every  debtor  to 
defeat  the  claim  of  his  creditor,  by  making  a  fraudulent  assign- 
ment. But  the  counsel  does  not  seem  to  recollect  that  the 
assignment  made  by  the  bank  was  not  valid  and  complete 
against  third  persons,  until  notice  had  been  given  to  the  debtor. 
The  note  was  not  beyond  the  control  of  the  bank  in  fact, 
because  it  has  never  gone  out  of  the  possession  of  Tyler,  who 
was  the  president  of  the  institution. 

The  judge  below  held  that,  as  he  had  made  the  judgment 
rendered  in  Mississippi  executory  in  this  State,  it  dissolved  the 
attachment,  said  order  not  having  been  legally  annulled,  where- 
fore he  nonsuited  the  plaintiff.  In  this,  we  think,  the  court 
erred.  In  the  first  place,  we  think  that  said  order  could  be,  and 
was,  properly  annulled.  If  it  were  any  thing  at  all,  it  was  a 
judgment  in  favor  of  the  plaintiff,  never  executed.  It  was  his 
property,  and  he  could  consent  to  its  being  annulled  if  he 
thought  proper.  We  suppose  that  the  court  below  thought 
there  were  grounds  for  annulling  it,  when  the  order  was  made ; 
and  no  one  has  ever  complained  of  it,  until  the  judge  made  it 
the  means  of  escaping  from  the  position  in  which  he  was  placed. 
The  defendants  appeared  by  counsel  long  after  the  two  orders 
were  made,  and  pleaded  to  the  merits,  taking  no  exception  to 
any  previous  proceeding  in  the  case.  This,  we  think,  is  a 
waiver  of  any  previous  irregularities  in  the  case.  As  to  the 
validity  of  the  assignment,  we  do  not  consider  it  necessary  to 
decide  further  than  we  have  already. 
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It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Commercial  Court  be  annulled  and  reversed,  and  that  the 
plaintiff,  Rowland  G.  Hazard,  do  recover  of  the  Agricultural 
Bank  of  Mississippi  the  sum  of  seven  thousand  seven  hundred 
and  ninety-one  dollars  and  twenty-three  cents,  with  interest  at 
the  rate  of  eight  per  centum  per  annum  on  the  sum  of  seven 
thousand  seven  hundred  and  seventy-eight  dollars  and  twenty- 
three  cents,  part  thereof,  from  the  14th  day  of  December,  in  the 
year  1842,  with  costs  in  both  courts;  and  it  is  further  ordered 
and  decreed,  that  the  garnishee,  Samuel  H.  Lambdin,  do  pay  to 
the  plaintiff,  out  of  the  funds  in  his  hands  owing  to  the  defend- 
ants, the  aforesaid  sum  of  seven  thousand  seven  hundred  and 
ninety-one  dollars  and  twenty-three  cents,  with  interest  as 
above  stated,  and  costs ;  and  that  an  execution  issue,  as  on  an 
ordinary  judgment,  against  said  Lambdin,  in  case  he  does  not 
pay  said  sum,  with  interest  and  costs ;  so  much  of  the  costs  oj^ 
this  appeal  as  relates  to  Brown,  Brothers  &  Co.,  to  be  paid  by 
the  appellant.*    • 

*  L.  Pierce^  for  a  re-hearing.  An  attachment  will  not  lie  against  a  foreign 
corporation.  JWcQween  v.  Middleton  Insurance  Co.,  1 1  Johns,  pp.  6, 7.  The  arti- 
cles of  the  Code  of  Practice  show  that  such  a  writ  will  lie  only  against  natural 
persons.  Great  reliance  has  been  placed  on  the  act  of  the  legislature  of  Missis- 
sippi forbidding  the  transfer  of  notes  by  the  bank ;  but  this  objection  comes  with 
bad  grace  from  a  plaintiff  who  endeavors,  by  pleading  a  local  statute,  made  to 
prevent  one  creditor  from  obtaining  an  advantage  over  the  others,  to  obtain  the 
assistance  of  our  laws  in  securing  such  an  advantage  for  himself.  Admitting 
that,  since  the  decisions  in  that  State,  the  law  itself  must  be  regarded  as  consti. 
tutional  in  Mississippi,  are  the  courts  of  Louisiana  bound  to  carry  it  into  effect  ? 
Are  we  to  maintain  all  the  prohibitory  laws  of  Mississippi,  and  to  treat  as  a  nullity 
an  act  of  pledge  executed  here,  because  forbidden  there  ?  The  Browns  are  not 
prohibited  from  obtaining  security  in  Louisiana  for  a  just  debt,  because  forbidden 
by  Mississippi  to  do  so  witliin  her  limits. 

But  the  contract  between  the  bank  and  Brown,  Brothers  &  Co.,  was  not  a 
violation  of  the  laws  of  Mississippi.  It  was  not  such  a  transfer  as  is  forbidden 
by  the  law  of  that  State,  but  simply  a  pledge.  Hazard  should  have  brought  a 
cUrect  action  against  Brown,  Brothers  &  Co.  to  annul  the  pledge  as  illegal. 
Where  title  in  third  persons  is  sought  to  be  divested,  recourse  must  be  had  to  a 
direct  action  of  revocation.  17  La.  559.  1  Rob.  437.  Holmes  v.  Remserij  20 
Johns.  229. 

The  court  have  decided  that  Brown,  Brothers  &  Co.  could  not  be  compelled  to 
engage  in  this  controversy ;  yet  it  has  ordered  Lambdm  to  pay  to  the  plaintiff,  to 
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Sally  Miller  v.  Louis  Belmonti. 

Penmis  of  color  are  presumed  to  be  free.  Per  Curiam  :  Slavery  is  an  exception  to 
the  condition  of  the  great  man  of  mankind,  and,  except  as  to  Africans  in  the  slave- 
holding  States,  the  presmnption  is  in  favor  of  freedom,  and  the  burden  proof  is  on 
him  who  claims  the  colored  person  as  a  slave. 

Appeal   from  the  District  Court  of  the  ^Pirst  District,  Buchan- 

QUf  J. 

BuLLARD,  J.  The  plaintiff  sues  for  her  freedom,  on  the  ground 
that  she  was  born  free,  and  of  European  parentage.  She  asserts 
that  her  father  was  Daniel  Miller,  and  her  mother  Dorothea 
Miller ;  that  they  emigrated  from  Germany  in  1817  or  1818, 
with  herself,  and  two  other  children ;  that  her  mother  died  upon 
the  passage,  and  her  father  soon  after  their  arrival.  She  sets 
forth  in  her  petition  many  things  connected  with  her  biography, 
and  that  of  her  father,  which  are  unsupported  by  evidence,  and 
which  we  regard  as  wholly  immaterial  to  the  great  question 
which  the  pleadings  present,  to  wit,  whether  the  plaintifl  be 
white  and  free,  or  a  slave — liberay  vd  non. 

The  original  defendant,  Belmonti,  asserts  that  she  is  his  slave, 
purchased  by  him  from  John  Fitz  Miller,  whom  he  calls  in  as 
warrantor. 

the  pfrejndice  of  their  rights.  If  Brown,  Brothers  &  Co.  were  not  compelled  by 
law  to  appear  and  defend  themselves,  the  whole  proceedings  in  this  attachment 
were,  as  to  them,  res  inter  alios,  and  they  camiot  be  concluded  thereby.  The 
record  shows  that  Lambdin  and  Bisland's  note  was  an  ordinary  negotiable  note, 
not  yet  due  when  **  assigned,  transferred,  pledged  and  delivered"  by  the  bank  to 
Brown,  Brothers  &,  Co.  If  this  act  was  an  absolute  transfer,  the  note,  being 
within  the  custom  of  merchants,  was  transferrable  without  delivery  or  notice. 
But  it  was  really  and  plainly  a  pledge ;  and  by  article  3128  of  the  Civil  Code, 
notice  was  unnecessary.  The  pledge  has  been  declared  void  on  the  assumption 
that  the  note  never  passed  out  of  the  hands  of  the  president  of  the  Agricultural 
Bank.  The  record  shows  that  the  contrary  was  the  fact.  By  the  act  itself  the 
note  is  expressly  stated  to  have  been  transferred  and  delivered.  The  fact  tliat 
Tyler  appears  to  have  been  subsequently,  with  one  Henderson,  the  agent  of 
Brown,  Brothers  &  Co.,  and  that  the  note  was  then  in  their  possession,  is  not 
incansistent  with  the  declarations  of  the  notarial  act  as  to  the  delivery  of  the  note* 
The  fiict  that  Tyler  had  been,  at  a  former  period,  president  of  the  bank,  did  not 
incapacitate  him  from  becoming  the  agent  of  Brown,  Brothers  &  Co. 

Re-hearing  rrfused. 
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The  warrantor  pleads  that,  in  August,  1822,  one  Anthony 
Williams,  then  of  Mobile,  left  with  him  a  certain  mulatto  girl, 
then  named  Bridget,  and  about  twelve  years  old,  whom  he  claim- 
ed as  his  slave,  and  represented  to  be  a  mulattress  and  slave  for 
life.  That  having  made  an  advance  of  one  hundred  dollars,  to 
be  reimbursed  on  the  sale  of  said  girl,  he  afterwards  sold  her  to 
his  mother,  Mrs.  Canby,  by  whom  she  was  raised  as  a  domestic, 
and  who  retained  her  until  1834,  when  she,  with  her  children, 
were  sold  back  to  him  ;  and  afterwards,  in  1838,  were  by  him 
sold  to  Belmonti,  the  defendant.  He  avers  that  the  same  Bridget 
is  now  plaintiff  in  this  case,  suing  by  the  name  of  Sally  Miller ; 
that  he  never  knew  of  her  until  she  was  left  with  him  for  sale, 
in  1822 ;  that  he  believed,  and  still  does  believe  her  to  be  a  mu- 
lattress, of  African  descent,  and  a  slave  for  life.  That  he  is 
entirely  ignorant  of  all  the  allegations  in  the  petition.  He  sets 
forth  other  matters  touching  hLs  liability  as  warrantor,  which  it 
is  not  necessary  to  repeat. 

The  District  Court,  not  being  satisfied  that  the  plaintiff  had 
shown  herself  entitled  to  her  freedom,  dismissed  her  petition,  and 
she  appealed. 

The  first  enquiry  which  engages  our  attention  is,  what  is  the 
color  of  the  plaintiff?  In  questions  of  this  kind  much  weight 
is  given  to  that  consideration.  Ever  since  the  case  of  AdeUe  v. 
Beauregard^  in  the  Superior  Court,  as  early  as  1810,  it  has  been 
the  settled  doctrine  here,  that  persons  of  color  are  presumed  to 
be  free.  Slavery  itself  is  an  exception  to  the  condition 
of  the  great  mass  of  mankind,  and,  except  as  to  Africans 
in  the  slave-holding  States,  the  presumption  is  in  favor  of 
freedom,  and  the  burden  of  proof  is  upon  him  who  claims  the 
colored  person  as  a  slave.  In  that  case,  the  court  remarked : 
'^  Persons  of  color  may  have  descended  from  Indians  on  both 
sides,  from  a  white  parent,  or  mulatto  parent,  in  possession  of 
their  freedom.  Considering  how  much  probability  there  is  in 
favor  of  the  liberty  of  these  persons,  they  ought  not  to  be  de- 
prived of  it  upon  mere  presumptions,  more  especially  as  the  right 
of  holding  them  in  slavery,  if  it  exists,  is,  in  most  instances, 
capable  of  being  satisfactorily  proved."     1  Mart.  183. 

The  same  principle  was  recognised  in  the  cases  of  The  l^ate  v 
Cecil  (2  Mart.  208),  and  Pilii  v.  Lallande  et  d.  (7  lb.  N.  S.  649)- 
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Nor  is  it  peculiar  to  our  jurisprudence.  In  the  highest  court 
of  the  State  of  Virginia,  it  is  a  well  settled  rule  of  law ;  and  a 
person  of  the  complexion  of  the  plaintiff,  without  evidence  of 
descent  from  a  slave  mother,  would  be  releetsed  even  on  a 
habeas  corpus.     1  Henning  and  Munford,  134. 

The  proof  in  the  record  of  the  complexion  of  the  plaintiff  is 
very  strong.  Not  only  is  there  no  evidence  of  her  having  de- 
scended from  a  slave  mother,  or  even  a  mother  of  the  African 
race ;  but  no  witness  has  ventured  a  positive  opinion,  from  in- 
spection, that  she  is  of  that  race.  She  is  evidently  a  Irunette^ 
but  Gen.  Lewis,  one  of  the  most  intelligent  and  candid  witnesses 
on  the  part  of  the  defendant,  who  had  known  her  long,  says  she 
is  as  white  as  most  persons ;  but  that  he  has  seen  slaves  as  bright 
as  the  plaintiff.  He  adds,  that  he  always  thought  she  had  some- 
thing resembling  the  colored  race  in  her  features,  but  this  opinion  . 
may  have  been  induced  by  the  fact,  that  he  had  always  seen  her 
associating  with  persons  of  color.  He  also  testifies  to  her  re- 
semblance to  another  female  then  in  open  court,  shown  to  be  a 
German,  and  a  kinswoman  of  the  lost  daughter  of  Daniel  Miller. 

Being  satisfied  that  the  presumption  is  clearly  in  favor  of  the 
the  plaintiff,  it  is  next  proper  to  enquire,  how  far  that  presump- 
tion has  been  weakened,  or  fortified,  or  repelled  by  the  testimony, 
of  numerous  witnesses,  in  the  record. 

If  a  number  of  witnesses  had  sworn,  that  the  plaintiff  is,  in 
their  opinion,  the  daughter  of  a  particular  colored  person,  who 
was  in  fact  a  slave,  or  reputed  such,  and  an  equal  number  of 
witnesses  had  testified  to  their  belief,  that  she  is  identical  with 
a  child  who  arrived  here,  with  her  family  from  Germany,  more 
than  a  quarter  of  a  century  ago,  so  far  as  her  age  and  other  par- 
ticulars could  be  ascertained  after  that  lapse  of  time,  and  judging 
from  color  and  family  resemblance,  we  might  hesitate  in  coming 
to  a  conclusion  as  to  who  the  plaintiff  is — ^whether  she  be,  in 
fact,  the  child  so  long  lost  sight  of,  or  a  slave.  But  such  is  not 
the  case  here.  Those  who  maintain  the  hypothesis  of  her  sla- 
very throw  no  light  upon  her  origin,  or  her  birth.  She  is  first 
known  in  the  condition  of  a  slave,  at  the  age  of  nine  or  ten 
years,  separated  from  her  mother,  left  for  sale  by  a  stranger  by 
the  name  of  Williams,  who  has  not  since  been  heard  of,  and  first 
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sale  as  such,  for  ought  that  appears  in  the  record,  by  the  defend- 
ant's warrantor,  acting  as  the  agent  of  Williams.  Her  own 
statements  on  the  subject,  so  far  as  they  are  of  any  value,  while 
they  show  that  she  did  not  seek  this  controversy,  and  was  appa- 
rently contented  with  her  condition,  make  no  allusion  to  her 
parentage,  unless  it  be  to  the  Indian  race ;  and  when  she  allud- 
ed to  the  fact  of  having  come  over  the  lake,  or  of  being  sold  by 
a  negro  trader,  it  is  impossible  to  say  whether  she  alludes  faintly, 
as  a  dim  reminiscence,  to  her  voyage  over  the  Atlantic,  or  to  her 
being  brought  here  from  Mobile.  On  the  contrary,  those  who 
maintain  the  proposition  that  the  plaintiff  is  the  person  she  as- 
sumes to  be,  and  is  free,  have  something  more  positive  and 
certain.  It  is  shown,  beyond  all  controversy,  that  a  child,  bear- 
ing that  name,  and  about  the  same  age,  arrived  here  from 
Germany,  in  1818,  with  her  father,  a  brother  and  a  sister ;  that 
her  mother  died  at  sea — ^her  father  and  brother  not  long  af- 
ter their  arrival ;  and  that  the  two  daughters  disappeared ;  that 
after  a  lapse  of  more  than  twenty  years,  the  plaintiff  was  dis- 
covered by  a  woman  by  the  name  of  Carl,  who  died  before  the 
trial,  and  was  recognised  by  her  relatives  as  the  same  lost  child. 
Numerous  witnesses  swore  positively  to  their  undoubting  con- 
viction of  her  identity.  But  the  proof  does  not  stop  at  mere 
family  resemblances  and  recognitions.  It  is  shown  by  evidence 
which  is  not  impeached,  that  the  lost  child  had  certain  natural 
marks,  or  moles,  on  the  inside  of  her  thighs.  The  plaintiff  was 
examined  by  eminent  members  of  the  medical  profession,  who 
certify  to  the  existence  of  precisely  such  congenital  marks 
upon  her  person,  and  that  it  is  impossible  they  could  be  produc- 
ed by  any  known  means. 

But  the  principle  which  the  court  adopted  in  the  case  of  AdeUe 
▼•  Beauregard,  is  combatted  in  the  briefs  of  the  counsel  for  the 
appellees,  who  contend  that  it  is  inapplicable  to  such  a  case  as 
this ;  and  they  urge  upon  us  the  doctrine  of  the  Spanish  law  as 
found  in  the  8d  Partida,  14th  title,  5th  law,  which  declares, 
that  ^*  when  the  plaintiff  in  a  case  alleges,  that  he  is  free,  and 
brings  a  suit  for  his  freedom  against  his  master,  who  holds  him 
in  his  power  and  claims  him  as  his  slave,  and  the  master  pro- 
duces any  title,  document,  or  other  proof,  to  show  that  he  had 
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possession  of  the  plaintiff,  in  good  faith,  and  not  by  force  or  fraud, 
it  will  be  incumbent  on  the  plaintiff  to  prove  that  he  is  free,  or 
that  the  master  has  taken  possession  of  him  by  force  or  fraud ; 
for  if  he  can  prove  neither,  he  ought  to  remain  a  slave  in  the 
power  of  his  master,  as  the  latter  had  shown  a  just  title  to  the 
possession  of  him." 

Such  a  principle  may  have  been  thought  reasonablein  Spain, 
where  it  is  believed  slavery  was  not  confined  to  the  negro  race, 
and  where,  consequently,  the  distinction  of  color  was  of  less  im- 
portance than  with  us ;  but  even  there,  it  is  not  so  clear,  that 
the  fair  and  florid  complexion  of  the  natives  of  the  north  of 
Spain,  would  not  weigh  as  a  presumption  in  favor  of  liberty, 
in  the  absence  of  all  proof  of  birth  from  a  slave  mother,  and 
especially  when  the  title  of  the  master  orignated,  as  has  been 
shown  in  this  case.  Williams  authorises  the  sale  of  a  child 
apparently  white,  at  a  time  when  the  law  forbade  the  sale  even 
of  a  slave  child,  separately  from  her  mother,  under  the  age  of 
ten  years,  and  thus  imposed  upon  Miller,  who,  it  is  to  be  presum- 
ed, acted  in  good  faith,  and  in  relation  to  whom,  we  are  bound 
to  say,  that  the  allegations  in  the  petition  tending  to  his  pre- 
judice, are  wholly  unsupported ;  and  if  we  could  adopt  the 
views  of  the  counsel,  and  were  convinced  that  the  proof  of  all 
those  allegations  was  essential  to  the  recovery  of  the  plaintiff, 
we  should  pronounce  against  her.  But,  we  repeat,  that,  in  oilr 
opinion,  they  are  wholly  immaterial,  and  that  the  only  question 
is,  whether  the  plaintiff  was  bom  free.  Upon  that  point,  even 
if  the  presumption  were  against  her,  she  has  gone  far  to  prove 
that  she  is  the  identical  child  of  Daniel  Miller.  It  has  been 
said  that  the  German  witnesses  are  imaginative  and  enthusias- 
tic, and  that  their  confidence  ought  to  be  distrusted.  That  kind 
of  enthusiasm  is,  at  least,  of  a  quiet  sort,  evidently  the  result  of 
profound  conviction,  and  certainly  free  from  any  taint  of  worldly 
interest,  and  is  by  no  means  incompatable  with  the  most  perfect 
conscientiousness.  If  they  are  mistaken  as  to  the  identity  of  the 
plaintiff;  if  there  be  in  truth  two  persons  about  the  same  age, 
bearing  a  strong  resemblance  to  the  family  of  Miller,  and 
having  the  same  identical  marks  from  their  birth,  and  the  plain- 
tiff is  not  the  real  lost  child,  who  arrived  here  with  hundreds  of 
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others  in  1818,  it  is  certainly  one  of  the  most  extraordinary 
things  in  history.  If  she  be  not,  then  nobody  has  told  who 
she  is. 

After  the  most  mature  consideration  of  the  case,  we  are  of 
opinion  that  the  plaintiff  is  free,  and  it  is  our  duty  to  declare  her 
to  be  so. 

It  is»  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  reversed ;  and  ours  is,  that  the  plaintiff  be 
released  from  the  bonds  of  slavery,  that  the  defendant  pay  the 
costs  of  the  appeal,  and  that  the  case  be  remanded  for  further 
proceedings,  as  between  the  defendant  and  his  warrantor.* 

F,  JET,  and  W.  S.  Vpton^  and  Roselius,  for  the  appellant. 

MicoUf  Camm^  and  GrymeSy  for  the  defendant  and  warrantor. 

*  Micou  and  Canon,  for  a  re-hearing.  The  opinion  of  the  court  in  this  case 
has  extended  the  force  of  a  mere  presumption  far  beyond  the  limit  of  any  pricM* 
decision.  ThQ  general  rule  of  law  is  that  the  plaintiflf  must  prove  his  case.  The 
3d  Partida,  tit.  14,  law  5,  creates  an  exception. 

In  suits  for  freedom,  the  mere  possession  and  claim  of  the  master,  was  not  con- 
sidered presumptive  proof,  throwing  the  onus  probandi  on  the  plaintiff;  but  if 
"  the  master  produce  any  title,  document  or  other  proof,  to  show  that  he  had  poe- 
session  in  good  faith,  and  not  by  force  or  fraud,  it  toUl  then  be  incumbent  on  the 
plaintiff  to  prove  that  he  is  free,"  &c.  1  Moreau  and  Carleton's  Translation,  p. 
177. 

In  the  case  of  Adelle  v*  Beauregard,  1  Martin  183,  the  court  was  called  upon  to 
decide,  upon  which  party  the  onus  lay.  The  plaintiff  relied  upon  the  law  of  the 
Partida,  already  quoted,  and  the  court  decided  that  as  she  was  a  woman  of  color 
and  not  a  negro,  she  was  entitled  to  the  benefit  of  the  law,  and  required  the  de- 
fendant to  show  his  title. 

In  the  case  of  Mary  v.  Morris,  7  La.  139,  the  court  said:  '<The  plaintiff  being, 
from  color  and  possession  of  defendant,  presumed  to  be  a  slave,  the  burthen  of 
proving  her  freedom,  devolved  on  her." 

The  principal  recognised  in  these  two  decisions,  restricts,  instead  of  extending, 
the  rule  laid  down  in  the  Partidas.  That  rule  is  in  terms  applicable  to  all  suits 
for  freedom.  The  evident  inclination  of  the  court  is,  to  restrict  it  to  suits  for 
freedom  in  which  the  plaintiff  is  a  colored  person,  and  not  a  negro ;  apparently  con- 
sidering the  presumption  arising  from  the  fact  of  being  a  negro,  coupled  with  the 
possession  of  the  defendant,  sufficient  to  put  the  plaintiff  upon  his  proof. 

Nor  do  the  cases  ofPUiS  v.  Lalande,  7  Martin  N.  S.  649,  and  Hawkins  v.  Varii' 
wickle,  6  lb.  N.  S.  430,  conflict  with  the  principle  thus  established.  In  one  of 
these  cases,  the  question  arose  T^ollaterally ;  a  witness  being  presented,  objection 
was  made  that  she  was  a  slave.    The  court  decided  that,  being  in  the  enjoyment 
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of  freedom,  she  was,  prima  facie^  to  be  considered  free ;  and  this  court,  on  appeal, 
held  the  opinion  correct,  the  bill  of  exceptions  not  showing  that  the  witness  was  a 
negro. 

In  the  other  case,  the  suit  being  for  property  claimed  by  the  phuntiflT,  the  de- 
fendant pleaded  that  plaintiff  was  a  slave.  The  court  held  that  the  suit  not  being 
one  for  freedom,  bot  brought  by  a  person  in  the  ei^oyment  of  it,  the  burthen  of 
proving  slavery,  was  on  the  party  who  alleged  it 

Before  the  repeal  of  the  Spanish  law,  in  suits  for  freedom,  the  plaintiff  if  a  col- 
ored persQO,  was  not  put  upon  his  proof,  until  the  defendant  had  shown  good  fiuth. 

With  this  requisition  the  defendants  in  this  suit  have  fully  complied.  They 
show  a  possession  of  twenty  three  years  standing,  under  written  titles,  and  the 
strongest  presumptive  evidence,  from  the  position  in  society  and  circumstances  of 
the  parties,  that  they  were  in  good  fiuth.  They  have  th^iefore  fully  complied 
with  the  law  of  the  third  Partida,  and  vnth  the  opinions  of  the  court  based  upon 
that  law,  and  have  fairly  placed  the  burden  of  procuring  freedom  upon  the 

plaintiff 

But  the  Spanish  law  has  been  repealed.  *  The  special  exception  to  the  rule 
that  the  pkiintiff  must  prove,  has  ceased  to  exist  The  law  declares  in  general 
terms,  and  without  exception,  that  the  plaintiff  must  produce  his  witnesses  and 
evidence  in  support  of  his  demand,  and  that  the  defendant  is  not  called  upon  until 
the  plaintiff  has  closed  his  case.    Code  of  Practice,  arts.  476,  477. 

This  court  has  since  applied  this  principle  to  a  suit  for  freedom. 

The  opinion  was  pronounced  by  the  present  senior  judge,  who  commences  by 
stating  that,  **  the  plaintiff  is  a  person  of  color,  and  sues  her  aunt  for  the  purpose 
of  establishing  her,  and  her  childrens'  claim  to  freedom."  The  interveners  weie 
also  persons  of  color,  and  the  plaintifl^  though  held  by  them  as  a  slave,  claimed  to 
be  their  relation.  The  court  below  having  instructed  the  jury  that  the  interven- 
ers were  not  bound  to  show  their  tide,  this  court  said :  "  On  a  full  consideration  of 
the  case,  this  court  is  ofx>pinion,  that  the  instruction  was  correct  A  slave  can- 
not stand  in  judgment  for  any  other  purpose  than  to  assert  hb  freedom.  He  is 
not  even  allowed  to  contest  the  titie  of  the  person  holding,  or  claiming  him  as  a 
dave."    Berardv,  Berardj  9  La.  168. 

Whether  we  consider  the  law  of  the  Partida  in  force  or  not,  the  onus  lies  upon 
the  plaintiff  in  this  case.  If  tiie  rule  of  the  Partida  is  no  longer  law,  then  the 
plaintiff  as  such  must  make  out  her  case. 

If  the  rule  remain  in  force,  the  defendant  has  shown  good  fiuth  by  adducing  his 
titie,  proving  the  payment  of  a  fiiir  price,  and  calling  his  vendor  in  warranty ;  thus 
throwing  back  upon  the  plaintiff  the  burden  of  proof. 

If  the  court  should  be  of  opinion  that  the  warrantor  was  also  obliged  to  show 
his  titie  before  demanding  any  proofs  from  the  plaintiff,  he  has  done  so,  by  pro- 
ducing a  titie,  which,  beyond  doubt,  he  received  in  good  fiiith.  See  also  the  case 
of  iS^vtUe  V.  Cftr^ten,  6  Martin,  276. 

Re-hearing  refused. 
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John  Wilcox  v.  His  Creditors. 

A  plea  of  compensation  la  in  the  nature  of  a  demand,  and  should  be  accompanied 
with  a  specification  of  the  particular  amount  expected  to  be  compensated,  of  the 
manner  in  which  the  party  who  claims  the  benefit  of  it  acquired  a  rig-ht  thereto, 
and  with  every  circumstance  of  time  and  place  which  ought  to  be  given  in  other 
demands. 

A  syndic  of  the  creditors  of  an  insolvent,  though  himself  an  attorney  and  coaDselkN* 
at  law,  may  procure  the  aasistance  of  counsel  in  cases  in  which  he  needs  it  He  is 
a  judge  of  the  necessity ;  and  where  the  value  of  the  services  is  proved,  and  it  m 
not  shown  that  such  assistance  was  improperly  sought,  the  fees  of  the  counsel  mxuA 
be  paid  out  of  the  estate  surrendered. 

Prescription  is  interrupted  by  a  ce99io  bonorum  made  by  the  debtor. 

One  who  has  loaned  money  to  an  insolvent,  before  his  surrender,  for  the  purpose  of 
satisfying  a  judgment  obtained  against  him,  should  prove  the  loan  and  subrogation 
and  the  receipt  of  the  money  by  tbfe  judgment  creditor,  by  a  notarial  act  C.  C.  3156 
^  2.  But  where  the  loan  and  subrogation  were  proved  by  authentic  act,  and  parol 
evidence  was  admitted  in  the  lower  court,  without  objection,  to  establish  the  pay- 
ment to  the  creditor,  it  will  be  too  late  to  object  to  the  nature  of  the  proof  of  pay- 
ment, after  appeal. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
arif  J. 

O.  B.  Duncan  and  Barker^  for  the  appellants, 

Hennent  syndic,  j^ro  se. 

Emerson^  for  the  appellee,  Thompson. 

McHenry^  appellee, />ro  se. 

Martin,  J.  Chester  Clark,  Thomas  Hunt  and  Wells  Phillips, 
trustees  of  the  New  York  creditors,  and  Josiah  Barker,  are  ap- 
pellants in  this  case. 

Barker  complains  that  the  court  erred  in  disallowing  his  claim 
for  $88,  paid  by  him  on  a  note  filed,  and  in  rejecting  proof  of 
compensation  of  the  claim  of  the  New  York  creditors ;  and 
that,  in  the  event  of  this  claim  being  disallowed,  the  court  erred 
in  rejecting  the  balance  of  888  52,  due  him  for  commissions. 
He  complains  of  an  allowance  of  tl^^OO  to  McHenry,  for  coun- 
sel fees,  because  the  parties  interested  were  present ;  the  syn- 
dic did  not  require  the  aid  of  counsel ;  and  McHenry  was 
counsel  for  some  of  the  parties  in  the  case ;  for  the  further 
reasons,  that  the  property  mortgaged  before  the  failure  ought 
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not  to  be  exhausted  for  this  purpose  ;  and  because  the  allowance 
is  extravagant,  and  ought  to  be  reduced. 

The  trustees  of  the  New  York  creditors  claim  the  rejection  of 
every  allowance  to  Barker,  McHenry,  and  Hester  Matilda 
Thompson.  The  claim-  of  McHenry  was  opposed  on  the  same 
ground  as  that  taken  by  Barker.  Those  of  Barker  and  Thomp- 
son, as  being  unsupported  by  evidence,  and  barred  by  prescrip- 
tion. 

Barker's  counsel  has  called  out  attention  to  a  bill  of  excep- 
tions, which  he  took  to  the  opinion  of  the  court,  on  the  rejection 
of  the  evidence  offerred  to  support  the  plea  of  compensa- 
tion. It  does  not  appear  to  us  that  the  court  erred.  This  was 
an  effort  to  reject  the  claim  of  the  New  York,  creditors,  on  the 
ground  that  it  was  extinguished  by  compensation.  The  District 
Court  thought  the  plea  too  vague  and  indistinct ;  that  the  cre- 
ditors ought  to  have  been  informed  of  the  nature  of  the  compen- 
sation intended  to  be  proven,  in  order  to  prepare  themselves  with 
evidence  to  disprove  it.  The  plea  of  compensation  is  in  the 
nature  of  a  demand,  and  ought  to  be  accompanied  with  a  specifi- 
cation of  the  particular  amount  expected  to  be  compensated,  the 
manner  in  which  the  party  who  claims  the  benefit  of  it  acquired 
a  right  thereto,  and  with  every  circumstance  of  time  and  place 
which  ought  to  be  given  in  other  demands. 

The  claim  of  McHenry  is  opposed  on  the  ground  that  the 
syndic  is  a  practising  attorney  of  the  court  in  which  the  pro- 
ceedings on  the  failure  are  instituted ;  that  he  did  not  need  the  ad- 
vice or  assistance  of  counsel ;  that  the  sum  allowed  is  extrava- 
gant ;  and  that  McHenry  was  employed  by  some  of  the  parties 
in  the  case,  who  had  an  interest  adverse  to  those  whom  the  sjn- 
dic  was  bound  to  protect.  We  are  of  opinion  that  a  syndic, 
although  he  be  an  attorney,  may  procure  the  assistance  of  coun- 
sel in  cases  in  which  he  needs  it ;  that  he  is  a  judge  of  the  neces- 
sity ;  and  that,  in  the  present  case,  there  is  no  evidence  that 
the  aid  of  McHenry  was  not  properly  sought.  The  proposition 
that  he  was  of  counsel  for  a  party,  or  parties,  who  had  an  in- 
terest adverse  to  that  which  the  syndic  was  bound  to  protect,  is 
not  established  by  proof.  It  is,  indeed,  shown  that  he  was 
appointed  curator  of  some  minors  having  such  an  interest ;  but 
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the  appointment  did  not  take  place  until  the  termination  of  the 
suits  in  which  he  was  employed  by  the  syndic.  Respectable 
members  of  the  bar  attest  that  the  charge  is  not  an  incorrect 
one. 

We  have  not  been  enabled  by  this  appellant  to  discover  in  the 
evidence  anything  in  support  of  his  two  small  claims  for  com- 
missions and  disbursements. 

What  we  have  said  on  the  opposition  of  Barker  to  the  claim 
of  McHenry,  renders  it  unnecessary  to  speak  of  it  on  the  oppo- 
^tion  of  the  New  York  creditors. 

Their  opposition  to  Barkers  claim  is  unsupported,  and  the 
plea  of  prescription  thereto  ciannot  avail,  as  the  insolvent  made 
a  surrender  of  his  property  within  a  year  or  two  after  any  part 
of  it  was  demandable. 

Hester  Matilda  Thompson's  claim  is  on  a  subrogation  of  a 
judgment  obtained  by  Bundy  against  Wilcox,  as  a  lender  of  the 
amount  of  that  judgment  to  Wilcox  for  the  payment  thereof.* 
The  loan  is  established  by  a  notarial  act.  So  ought  to  have  been 
the  receipts  by  Bundy.  If  this  had  been  done,  the  subrogation 
would  have  been  perfect.  The  payment  to  the  creditor  is  proven 
by  parol.  Civil  Code,  art.  2156  §  2.  These  appellants  might 
have  opposed  the  introduction  of  parol  evidence  to  show  that 
the  amount  of  the  judgment  had  been  received  by  Bundy,  the 
creditor,  and  they  cannot  complain  in  this  court  that  it  was 
received.  The  plea  of  prescription  cannot  avail,  for  the  reasons 
given  in  the  case  of  Barker. 

Judgment  affirmed. 

*  The  loan  and  act  of  Babrogation  were  made  on  the  l^t  of  Jannaiy,  1837. 
Wilcox  made  his  soirender  in  1839. 


JULY,  1845.  840 


\ 


ThoniBOii,  Execntor,  v.  Mylne. 


UrM 
117   284 


MuBBAT  Menzies  Thomson,  ExecutoF  of  the  last  will  of  George      n^     3^, 


B.  Milligan,  deceased,  v,  Wujjam  Craio  Mylne. 

By  an  act  9ou9  seing  privi^  signed  by  both  parties,  regUitered,  on  proof  by  a  witoen  of 
the  MipiiatDrea  of  the  partiea,  in  a  notary's  office,  and  subsequently  recorded  in  the 
office  of  the  parish  judge  of  the  parish  in  which  the  land  was  situated,  D.  &  Co. 
agreed  to  sell  to  the  plaintiff  one  third  of  a  plantation,  with  the  slaves,  etc.  thereon, 
fior  a  certain  sum,  payable  in  seyen  yearly  instahnents,  the  latter  binding  himself, 
should  any  amount  remain  unpaid  at  the  end  of  the  seven  years,  to  give  a  special 
mortgage  on  the  property  for  such  balance,  with  interest  from  that  time.  The  con- 
tract stipulated,  that  the  plaintiff  should  reside  on  the  plantation,  and  manage  it  for  a 
fixed  salary ;  that  the  supplies  should  be  furnished  by  D.  &  Co.,  and  the  crops  sold  by 
them,  and  that  the  proceeds  of  the  sales,  after  deducting  expenses,  should  be  consid- 
ered the  annual  product  of  the  plantation,  one  third  of  which  should  be  placed  to  the 
credit  of  the  plaintiff;  that  the  contract  should  continue  for  seven  years,  renewable 
if  agreeable  to  all  parties,  but  if  a  dissolution  should  take  place,  the  value  of  the  pro- 
perty to  be  fixed  for  settlement  by  mutual  appraisement,  or  by  public  sale ;  that  plahi- 
tiff  should  pay  one  third  of  what  may  be  expended  on  certain  proposed  improve- 
ments, with  interest,  from  the  date  of  the  advance  by  D.  &  Co.  of  the  necessary  sum, 
until  plaintiff's  share  be  paid;  and  that  M  the  agreement  should  be  ngulaily  com- 
pleted before  a  notary  as  soon  as  possible.''  Held^  that  the  act  was  not  merely  a 
pramiseto  sell,  but  an  absolute  sale,  which  vetted  the  ownership  of  one  third  of  the 
plantation,  slaves,  etc.,  in  the  plaintiff,  from  its  date,  the  vendors  beoommg  his  credi- 
tors liar  the  price ;  that  the  term  of  seven  years  was  stipulated  only  in  reference  to 
the  duration  of  the  partnexship ;  and  that  the  declaration  that  the  agreement  should 
be  completad  as  soon  as  possible  before  a  notary,  was  not  an  essential  condition  of 
the  contract,  but  a  mere  provision  for  sscuring  regular  evidence  of  the  convention. 
A  sale  is  complete  between  the  parties  as  soon  as  there  exists  an  agreement  for  the  (ft>- 
ject  and  the  price,  though  the  olgect  be  not  yet  delivered,  nor  the  price  paid.  C.  C. 
2414, 3431.  And  such  a  sale  has  effect  agamst  third  persons  from  the  date  of  its 
registry  m  the  office  of  a  notary,  and  the  actual  delivery  of  the  thing  sold.  C.  C, 
S943, 3417. 

\  A  promise  to  sell  amounts  to  a  sale  when  thero  exists  a  reciprocal  consent  of  both  par- 

\  ties,  as  to  the  thmg  and  the  price.  CC.3437. 

Where  a  partner  in  a  particular  partnership,  entitled  to  an  undivided  third  of  certain 
immovable  property,  peimits  his  copartner  to  mortgage  the  whole  for  the  payment 
of  an  in£vidual  debt  of  the  latter,  he  may  be  estopped  from  disputing  the  mortgage ; 
but  toch  permission  will  not  amount  to  a  renunciation  of  h»  tatle,  nor  to  an  ac- 
knowledgment of  the  mortgagor's  title  to  the  whole  of  the  property. 
A  District  Court  has  jurisdiction  of  an  action  by  the  executor  of  a  deceased  partner 

agamst  the  survivor,  for  a  settlement  of  the  partnership  accounts. 
A  balance  due  by  the  succession  of  one  of  the  memben  of  a  particular  partnenhip  to 
bis  copartner,  for  the  price  of  his  share  m  a  plantation  cultivated  by  them  in  part- 
nership, is  not  a  partnenhip  debt  to  be  satisfied  out  of  the  partnership  property.    The 
survivor  is  not  a  creditor  of  the  partnership,  but  of  his  deceased  partner. 
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The  jaiiediction  of  District  Courts  extends  to  the  liquidation  of  claims  against  succes- 
sions when  pleaded  in  compensation  or  reconvention,  so  far  as  the  conflicting  claims 
extinguish  each  other ;  but  for  any  balance  ascertained  to  be  due  to  the  defendant 
he  must  resort  to  the  court  in  which  the  succession  was  opened,  that  his  rank  may 
be  ascertained  contradictorily  with  the  other  creditors,  and  his  claim  placed  in  its 
proper  place  on  the  tt^leau  of  distribution. 

Appeal  from  the  District  Court  of  the  First  District,  Buchanr 

This  case  grew  out  of  the  following  agreement,  and  presented 
the  question  whether  the  instrument  itself  amounted  to  an  ab- 
solute sale,  vesting  a  title  to  one  third  of  the  property  in  Milli- 
gan,  from  its  date.  A  full  statement  of  the  pleadings  and  evi- 
dence will  be  found  in  the  opinion  of  the  court,  infra. 

^  Agreement  betwixt  Messrs.  Dennistoun  &  Co.  on  the  one 
part,  and  6.  B.  Milligan  on  the  other. 

1st.  Dennistoun  &  Co.  agree  to  sell  to  G.  B.  Milligan  one 
third  of  the  sugar  plantation  they  own,  situated  near  the  English 
Turn  on  the  other  side  of  the  river,  with  all  the  slaves,  build- 
ings, utensils,  &c.,  thereon,  or  appertaining  thereto,  for  fifty-two 
thousand  dollars,  payable  in  one,  two,  three,  four,  five,  six  and 
seven  years,  in  equal  instalments,  without  any  interest  until  the 
end  of  the  contract ;  and  on  whatever  sum  may  be  then  unpaid, 
G.  B.  Milligan  to  pay  six  per  cent  interest  per  annum,  with 
special  mortgage  of  the  property  until  the  whole  is  paid. 

2d.  It  is  understood  tliat  ten  slaves  and  six  manumitted  ne- 
groes, owned  by  G.  B.  Milligan,  are. to  remain  on  the  estate 
to  assist  in  its  cultivation,  and  be  fed  and  clothed  as  the  other 
negroes  on  the  plantation,  at  the  general  expense. 

3d.  It  is  understood  that  G.  B.  Milligan  will  reside  upon 
the  plantation  and  devote  his  attention  wholly  and  exclusively 
to  its  cultivation  and  improvement ;  that  he  shall  receive  from 
the  concern  an  annual  salary  of  one  thousand  dollars,  and  have 
the  privilege  of  what  the  plantation  may  yield,  for  his  own  use ; 
but  his  expenses  otherwise  to  be  borne  by  himself. 

4th.  The  supplies  requisite  for  the  plantation  to  be  furnished 
by  Dennistoun  &  Co.,  and  a  commission  thereon  of  2^  per  cent, 
as  well  as  on  all  sums  they  may  lay  out,  to  be  charged ;  the  crop 
of  sugar  to  be  sold  by  them  charging  a  commission  of  2  J  per 
cent,  as  well  as  on  the  proceeds  of  any  wood,  stock,  or  other  pro- 


JULY,  1845.  861 


Thomson,  Executor,  v.  Mylne. 


dace  that  may  be  sold ;  an  annual  statement  to  be  made  out ;  aud 
the  proceeds  of  the  sales,  after  deducting  the  current  expenses^ 
to  be  considered  the  annual  product  of  the  plantation,  one  third 
of  which  to  be  placed  to  the  credit  of  6.  B.  Milligan,  and  the 
remaining  two  thirds  to  the  credit  of  Dennistoun  &  Co. 

5th.  That  this  contract  shall  exist  for  seven  years ;  at  the  end 
of  which  period,  if  agreeable  to  all  parties,  be  renewed ;  but  if  a 
dissolution  should  take  place,  the  value  of  the  property  to  be  fix* 
ed  for  settlement  by  mutual  appraisement,  or  by  public  sale. 

6th.  In  case  the  proposed  sugar  house  and  other  buildings  are 
erected,  and  additional  negroes  purchased,  6.  B.  Milligan  to 
pay  one  third  of  whatever  sums  may  be  laid  out,  bearing  inter- 
est at  six  per  cent  per  annum  from  the  date  of  the  money  being 
advanced  by  Dennistoun  &  Co.,  until  his  share  is  paid. 

7th.  This  agreement  will  be  regularly  completed  by  a  notary 
public  as  soon  as  possible.  Signed  in  duplicate.  New  Orleans, 
this  sixteenth  day  of  March,  1828. 

(Signed)  Dbnnistoun  &  Co. 

G.  B.  MjuaqaxJ* 

EtutiSj  for  the  plaintiff. 

D.  Segkers^  for  the  interveners*  The  agreement  was  not  a 
mere  promise  to  sell ;  it  was  an  actual  sale  to  Milligan  of  one 
third  of  the  plantation.  Civil  Code,  art.  2414.  The  sale  was 
perfect  as  soon  as  the  agreement  was  signed.  lb.  2431.  There 
was  no  occasion  to  comQlete  it  before  a  notary.  Troplong,  Yente, 
vol.  1,  pp,  191, 103,  no.  119.  It  had  full  effect  against  third  per- 
sons from  its  registry  in  the  notary's  office,  and  in  the  office  of 
the  parish  judge.  Civil  Code,  arts.  2417,  2242.  Acts  of  1810,  ch. 
25,  p.  60,  s.  7.  Delivery  is  proved  by  the  agreement  itself.  Mil- 
ligan, who  had  resided  on  the  plantation  before  the  sale,  contin- 
ued to  do  so  after.  Previously  to  the  sale  he  possessed  for  his 
employers ;  afterwards  he  possessed  two  thirds  for  Dennistoun 
&  Co.,  and  the  remaining  third  for  himself,  animo  dommi. 

The  promise  to  sell  amounts  to  a  sale  in  this  case.  Civil  Code, 
arts.  2414,  2415, 2437.  Troplong,  Contrat  de  Vente,  vol.  1,  pp. 
193,  194.  Troplong,  p.  160,  quotes  Portalis  who  says :  '*  La  pro- 
mes9e  de  vente  %)aut  vente  lorsqu*U  y  aura  consentement  ridproque 
des  deux  parties  sur  la  chote  et  sur  leprix.    On  trauve  effective^ 
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metU^en  pareU  cas^UnUcequiest  de  la  mbstance  duc(mtrat  de  vente. 
Next  he  quotes  Cochin,  who  says:  **  11  est  de  principe  qu^on  n'est 
pasmoins  li6  par  une  acte  que  Ton  r6dige  et  que  Ton  signe  soi- 
m6me,  que  par  ceux  qui  se  font  en  presence  des  notaires.  Si, 
par  Facte  m^me,  on  s'oblige  4  en  passer  un  autre  pardevant 
notaires,  I'acte  pour  cela  n'est  pas  un  simple  projet,  c'est  seule- 
ment  une  forme  plus  authentique  que  Ton  promet  d'y  lyouter, 
mais  dont  on  pent  se  passer.  * 

II  a  6t€  mille  fois  jug6  qu'une  promesse  de  passer  contrat  de 
vente  6tait  obligatoire,  quoiqu'il  n'y  eut  aucun  contrat  pass6 
en  consequence,  et  qu'il  suffisait  pour  cela  que  la  promesse  con- 
tint  les  conditions  essentielles  de  la  vente,  guhstantiaUa  con^ 
tractils. 

Cochin  ajoute:  'Ce  n'est  pas  une  simple  promesse  de  passer 
contrat,  c'est  un  acte  parfait  par  lui-m6me,  qui  contient  une 
obligation  pr^sente,  absolue,sans  retour,  et  a  laquelle  on  a  seule- 
ment  ajout6  la  promesse  de  le  cimenter  par  un  acte  devant 
notaires,  si  la  Dame  de  M6zieres  (I'acqu^reur)  le  r^damait." 

Merlin,  after  stating  the  doctrines  which  prevailed  on  this  sub- 
ject in  France  previous  to  the  Code  Napoleon,  and  the  questions 
which  arose  thereunder,  adds :  '^Le  Code  Civil  a  rendu  eette 
question  sansobjet  en  adoptant  I'opiniondes  docteurs  qui  assim- 
ilaient  la  promesse  de  vendre  a  une  vente  effective.  La  pro- 
messe devendre  vaut  vente,  lorsqu'il  y  a  consentementr^ciproque 
des  deux  parties  sur  la  chose  et  le  prix.''  C.  N.  art.  1589,  (La. 
Code,  art.  3437.)  Merlin,  Repertoire,  verbo  Vente,  §  7,  tome  36, 
p.  84.     Edition  de  Bruxelles. 

The  defendant  and  his  partners  have  recognised  the  owner- 
ship of  the  one  third  by  Milligan,  by  allowing  him  in  their 
accounts  one  third  of  the  revenue  of  the  plantation,  and  by 
stipulating  that  they  should  have  their  commissions  on  the  sale 
of  the  crops,  &c.;  which  would  have  been  a  useless  stipulation, 
had  the  plantation,  and  consequently  the  crop,  been  exclusively 
their  own. 

Any  claim  of  the  defendant,  or  his  vendors,  against  the  suc- 
cession of  Milligan,  must  be  settled  before  the  court  in  which 
his  succession  was  opened,  contradictorily  with  the  other  cred- 
itors.   Milligan's  alleged  tacit  assent  to  the  mortgages  given  by 
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Myliie  to  the  Union  Bank,  might  have  estopped  him  {torn  deny- 
ing the  title  of  the  Union  Bank,  when  opposed  by  the  Bank ;  but 
it  conid  not  conclude  him  when  opposed  by  Mylne. 

Briggs  and  Qrymes^  for  the  appellant  The  letter  written  by 
M illigan  to  A.  Dennistoun*  at  the  tune  of  Hill's  death,  (at  p.  850 
poBt)  shows  the  nature  of  the  arrangement,  contemplated  by  the 
parties  to  the  agreement,  subsequently  entered  into.  If  this  agree- 
ment were  an  actual  sale,  the  provision  of  the  fifth  clause  were 
useless,  for  Milligan,  being  a  proprietor,  as  weU  as  Dennistoun, 
was  entitled  to  enforce  a  judicial  partition.  If  it  was  intended 
that  Milligan  should  become  a  proprietor  from  the  date  of  the 
agreement,  why  did  his  vendor  provide  for  a  mortgage  to  be 
taken  at  the  end  of  the  seven  years?  The  instrument  was  a 
mere  agreement  to  form  a  partnership,  the  whole  capital  of 
whidi  was  famished  by  defendant's  vendor.  A  partner  may 
be  a  creditor  of  the  partnership.  Civil  Code,  art  2835 ;  and  by 
art  2794,  the  partnership  assets  are  liable  to  partnership  credi- 
tors in  preference  to  others.  Purdy  v.  Hood^  5  Martin,  N.  S.  1  aO. 
See  Gow  on  Partnership,  and  Story  on  the  same  subject,  p.  135. 
The  eases  of  iVii^Aan  v.  Gardere  (11  La.  264) »  and  Bernard^  Syn/- 
die  V.  Dufour  (17  La.-  598),  are  not  inconsistent  with  the  position 
here  contended  for.  In  construing  the  expression,  promes9e  de 
vemte  vaut  venUj  no  commentator,  nor  any  decision,  has  ever 
gone  the  length  of  decreeing  title,  without  a  performance  of  the 
conditions  subscribed  to.  Had  Milligan  died  within  a  few 
months  after  the  execution  of  the  agreement  of  the  16th  of 
March,  1828,  and,  unknown  to  Dennistoun  &  Co.,  largely  in- 
debted, would  the  court  have  decreed  the  property  to  belong  to 
his  creditors,  when  not  a  dollar  had  been  advanced  by  the  de- 
ceased ?  In  this  case,  as  in  that  of  MiUaudon  v.  Sylvestre,  8  La. 
262,  the  parties  contemplated  the  formation  of  a  partnership. 
Milligan  was  entitled,  should  he  subsequently  elect  so  to  do,  to 
become  interested  in  the  capital  on  certain  conditions ;  and  the 
words  of  conveyance,  or  of  promise  to  convey,  must  be  control!^ 
ed  by  the  spirit  and  evident  meaning  of  the  instrument. 

SmoK,  J.  The  object  of  this  action,  which  is  instituted  by  the 
testamentary  executor  of  the  late  George  B.  Milligan,  is  three- 
fold :  He  seeks,  first,  to  obtain  the  partition,  in  kind  or  otherwise, 
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of  a  sugar  plantation,  slaves,  &c.  which,  he  alleges,  belong  fiir 
one  third  to  the  succession  of  the  deceased,  the  other  two 
thirds  belonging  to  the  defendant.  2d.  To  compel  said  defend- 
ant to  account  for  the  crops  o(  sugar  and  mcrfasses  made  on  the 
said  plantation  since  the  decease  of  the  testator,  and  also  for  the 
nett  proceeds  of  the  Crop  on  hand  at  the  time  of  said  decease* 
received  by  defendant,  and  never  accounted  {or.  dd.  To  obtain 
a  settlement  and  liquidation  of  the  partnership  concerns^  and  of 
all  the  transactions  growing  out  of  the  same,  and  a  judgment 
against  the  defendant  for  the  portion  thereof  due  to  the  succes- 
sion, &c. 

The  defendant,  after  pleading  the  general  issue,  admitted  the 
existence  of  the  agreement  alluded  to,  and  set  up  in  the  plain- 
tiff's petition  as  the  basis  and  origin  of  his  title,  as  executor,  to 
the  one  third  by  him  claimed,  bearing  date  the  16th  of  March, 
1828,  but  denied  that  the  deceased  derived  any  right  imd^,  or 
by  virtue  of  the  same,  except  that  of  calling  for  its  conxpletion 
by  an  act  of  sale,  on  the  terms,  and  on  the  fulfilment  of  the  con- 
ditions therein  contained.  He  further  averred  that  those  con- 
ditions have  never  been  complied  with  by  the  testator ;  that  the 
latter  acquiesced  in  the  sale  of  the  premises  to  the  respondent ; 
and  that  it  was  well  understood  that  his  said  rights  should  be 
perfected  on  the  fulfillment  of  his  part  of  the  said  agreement. 
That  said  deceased  is  indebted  to  him,  defendant,  as  vendee  of 
Alexander  Dennistoun,  assignee  of  Dennistoun  &  Co.,  on  this  ae- 
count,  in  the  sum  of  837,050  29,  with  interest ;  that  he  never 
disputed  the  testator^s  right  to  call  for  title  to  his  portion  of  the 
plantation,  &c,  on  the  payment  of  the  balance  due  on  the 
price,  but,  on  the  contrary,  is  ready,  on  such  payment,  to  make 
the  necessary  conveyance.  He,  therefore,  prays  for  judgment 
against  the  succession  for  the  balance  due ;  for  a  partition  of  the 
property,  by  a  sale  thereof,  &c. ;  and  for  satisfaction  of  his  claim 
out  of  the  proceeds  of  such  sales,  &c. 

The  widow  and  heirs  of  David  Urquhart,  deceased,  stating 
themselves  to  be  creditors  to  a  large  amount  of  Milligan's  suo- 
cJ^ssion,  intervened  in  the  action  for  the  protection  of  their  rights, 
alleging  that  the  plaintiff,  who  sues  as  executor,  has,  in  his  own 
personal  name,  an  adverse  interest  in  the  issue  of  the  cause,  he 
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being  a  partner  of  the  defendant.  They  assert :  1st.  That  the 
agreement  of  the  16th  of  March,  1828,  was  a  perfect  and  com- 
plete sale,  binding  on  the  vendors  and  on  the  defendant,  who  ac- 
quired subsequently,  having  been  duly  recorded  in  the  office  of 
the  judge  of  the  parish  of  Plaquemines,  on  the  24th  of  June,  1830. 
2d.  That  the  deceased  has  been  in  the  open  and  undisturbed  pos- 
session, as  owner,  of  his  undivided  third  of  the  property,ever  since 
the  date  of  the  contract ;  that  he  always  complied  with  the  con- 
ditions of  the  agreement,  resided  on  the  place,  and  devoted  his 
attention  to  its  cultivation  and  improvement ;  and  that  the  six- 
teen hands,  referred  to  in  the  second  article  of  the  contract,  were 
constantly  kept  on  the  plantation,  and  still  remain  there,  to  as- 
sist in  its  cultivation,  &c.  3d.  and  4th.  That  the  matters  in  con- 
troversy relative  to  any  claim  set  up  by  the  defendant,  or  his 
vendor,  against  the  estate  of  the  deceased,  as  also  to  the  settle- 
ment of  the  balance  alleged  to  be  due  by  the  deceased  on  the 
price  of  the  sale,  are  within  the  exclusive  jurisdiction  of  the 
Court  of  Probates  of  the  parish  of  Plaquemines,  which  court 
alone  has  the  right  to  settle  and  liquidate  such  claims,  to  enquire 
into  their  validity,  and  to  order  their  classification  on  the  tableau 
of  distribution  of  the  assets  of  the  estate  according  to  their  rank. 
6th.  That  the  defendant,  for  his  own  benefit,  has  incumbered 
the  property  with  three  several  mortgages  in  favor  of  the  Union 
Bank  of  Louisiana,  amounting  together  to  981,420,  with  inter- 
est; and  is  bound  to  clear,  at  his  own  expense,  the  succession's 
third  part  of  the  said  property  from  the  incumbrances  by  which 
it  may  be  affected.  The  interveners  further  say,  that  they  join 
in  the  averments  of  the  plaintiff's  petition,  and  pray  that  a  par- 
tition of  the  whole  property  may  be  made  by  a  sale  thereof,  &c. ; 
that  by  the  same  judgment  the  defendant  be  ordered  to  account 
to  the  succession  for  its  interest  in  the  crops ;  and  that  the  defen- 
dant's claims  set  up  against  said  succession  be  dismissed  for 
want  of  jurisdiction,  reserving  to  the  defendant  the  right  of  hav- 
ing his  said  claims  settled  and  liquidated  by  the  Court  of  Pro-^ 
bates,  contradictorily  with  the  other  creditors  of  the  deceased,  &c. 
This  intervention  was  answered  by  the  defendant,  pretty  much 
on  the  same  grounds  as  those  set  forth  in  his  original  answer, 
bat  further  alleging  that  the  agreement  referred  to  was  intend- 
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ed  for  the  contracting  of  a  partnership  between  the  parties 
thereto ;  that  said  partnership  was  dissolved  by  the  death  of  the 
deceased ;  that  the  mortgages  with  whi^h  the  estate  is  incom- 
bered,  were  given  with  the  knowledge  and  consent  of  Milligan ; 
and  thaty  by  the  terms  of  the  agreement,  the  deceased  had  a 
right,  at  the  expiration  of  seven  years,  to  call  for  specific  per- 
formance on  securing,  by  mortgage  of  the  partnership  premises, 
any  amount  which  might  be  still  due,  or  to  dissolve  the  partner- 
ship itself.  He  admits  his  liability  to  account  for  the  profits  up 
to  the  period  of  the  testators  death,  but  denies  his  being  bound 
for  profits  subsequently  accrued ;  and,  finally,  avers  that  he  is 
still  willing  to  make  title  to  the  succession,  on  being  paid  the 
amount  which,  at  the  time  the  partnership  was  dissolved,  was  to 
be  contributed  by  the  deceased. 

Under  these  pleadings,  the  case  was  tried  contradictorily  with 
the  interveners,  and  the  judge  a  quo  being  of  opinion  that  one 
third  of  the  premises  in  partnership  belonged  to  Milligan's  suc- 
cession, but  that  the  defendant  must  be  referred  to  the  Probate 
Court  of  Plaquemines  for  a  settlement  of  his  claims  against  said 
succession,  declaring,  however,  in  the  meem  time,  that  they  con« 
stitute  no  lien  upon  the  property,  ordered  a  division  thereof  to  be 
made  between  the  parties,  in  proportion  to  their  respective  in- 
terests, the  mode  of  partition  to  be  subject  of  an  ulterior  decree ; 
and  from  this  judgment  the  defendant  has  appealed. 

The  interveners  have  prayed  in  their  answer  to  this  appeal, 
that  the  judgment  appealed  from  may  be  so  amended  as  to  al- 
low to  the  succession  of  the  deceased,  its  pn^rtion  of  the  crop 
existing  at  the  time  of  the  death  of  the  testator,  as  per  inventory 
made  at  the  time  of  its  opening ;  as  also  its  proporti<m  of  aU  the 
subsequent  crops  raised  on  the  plantation  since  tibie  decease  of 
Milligan  until  the  present  time. 

The  fhcts  exhibited  by  the  record,  are  mainly  these:  In  a  let- 
ter addressed  by  the  deceased  to  Alexander  DeimiBtoan,  bearing 
date  3Tth  December,  1826,  after  the  death  of  one  Hill,  the  for- 
mer parlAer  of  the  firm  of  Denntetonn,  Hill  &  Go.,  the  deceased 
conummicates  his  ideas  upon  the  nature  and  extent  of  an  ar- 
rangement which  had  been  contemplated  by  the  parties,  but 
which  had  never  been  executed ;  and  he  expresses  his  readiness 
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to  acquiesce  in  whatever  views  the  change  of  circumstances  re- 
sulting from  Hill's  death  may  have  induced  in  the  mind  of  Den- 
Bistoun,  He  says  he  was  to  be  interested  one  third  in  the  pur- 
chase of  the  plantation  at  what  it  cost,  allowing  five  per  cent 
interest,  &c.,  and  expresses  his  views  upon  the  interest  he  was 
to  have  in  acquiring  a  proportion  of  the  property,  &c.  See  letter, 
p.  859/xtf^. 

Nothing  was  done,  however,  on  these  propositions  until  the 
16th  of  March,  2828,  when  an  act  under  private  signature  was 
executed  by  Dennistoun  &  Co.  on  the  one  part,  and  6.  B.  Milli- 
gan  on  the  other,  in  which  it  was  stipulated:  1st.  Thca  Dennis 
txmn  4"  Co.  agree  to  sell  to  MiUiganj  one  thirdqf  the  sugar  plania^ 
tion  they  oum  4^,  with  all  the  slaoes^  ^.  for  fifty  tux)  thousand  dol^ 
barSf  payable  in  ane^  two^  three,  four,  five f  six  and  seven  years,  m 
eqwdinstalments,  toithout  any  interest  until  theendofihe  contract; 
and  on  whatever  sum  may  be  then  unpaid,  MiUigan  to  pay  six  per 
cent  interest  per  annum,  with  special  mortgage  on  the  property,  untU 
ike  whole  is  paid.  2d.  Ten  slaves  and  six  manumitted  negroes, 
owned  by  MiUigan,  to  remain  on  the  estate  to  assist,  4^.  3d.  Mil- 
ligan  to  reside  on  the  place,  and  to  manage  it  fcnr  a  salary  of 
•1,000  a  year.  4th.  The  supplies  to  be  furnished  by  Dennis- 
toun &  Co.  &c ;  the  crops  of  sugar  to  be  sold  by  them,  and  the  pro- 
eeeds  of  the  sales,  after  deducting  the  expenses,  to  be  considered 
the  annual  product  of  the  plantation,  one  third  of  which  to  be  placed 
to  the  credit  of  MiUigan,  4^.  5th  The  contract  to  exist  for  seven 
yearSf  at  the  end  of  which  period,  if  agreeable  to  all  parties,  to 
be  renewed ;  but  if  a  dissolution  should  take  place,  Ae  value  of 
ibeproperty  to  be  fixed  for  settlement,  by  mutual  appraisement,  or  hy 
public  sale.  6tlL  MiUigan  to  pay  one  third  of  whatever  sums  may 
be  laid  outj  in  case  the  proposed  svgar  house  and  other  buildings  are 
erectedand  additional  negroes  purchased,  said  third  to  bear  interest 
at  six  per  eent  per  annnm,  from  the  date  of  the  money  being  ad. 
vaaced  by  Dennistoun  &  Co.,  untU  his  share  is  paid.  And  7tfa. 
His  agreement  wiU  be  regularly  completed  before  a  notary pubUcae 
toon  as  possible.  This  act  was  regularly  registered  in  a  notary 
pablie's  office  in  New  Orleans,  on  the  80th  of  October,  1828,  un- 
der the  declaration  on  oath  of  a  witness  proving  the  signatures 
cf  the  parties ;  and  was  also  recorded  in  the  office  of  the  judge 
of  the  parish  of  Plaquemines,  on  the  24th  of  June,  1830. 
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The  partnership  went  on  according  to  the  contract,  and  con- 
tinued even  after  the  expiration  of  the  seven  years ;  but*  during 
its  existence  or  operation,  the  defendant,  and  M*  M.  Thomson, 
being  the  attorne3rs  in  fact  of  their  partners,  passed  and  execut- 
ed a  notorial  act,  on  the  24th  of  May,  1836,  in  which  they  gave 
to  each  other  a  mutual  power  of  attorney  and  a  mutual  substi- 
tution to  the  powers  of  their  constituents,  by  virtue  of  which  the 
defendant,  on  the  30th  of  August,  1836,  sold  to  himself,  by  au- 
thentic act,  the' plantation,  slaves,  &c.,  for  the  sum  of  •120,000. 

In  February  and  April,  1837,  and  in  January,  1839,  the  defend- 
ant executed  three  acts  of  mortgage  on  the  whole  premises,  in 
favor  of  the  Union  Bank  of  Louisiana,  to  secure  large  amounts 
loaned  to  him  by  the  bank,  the  last  of  which  mortgages  was  ac- 
cepted by  Milligan,  as  president  of  said  bank,  and  who  was  an 
officer  of  the  Union  Bank,  either  as  president  or  director,  through 
the  whole  period  embraced  by  the  three  mortgages. 

Milligan  died  in  March,  1841,  and  an  inventory  of  his  estate 
having  been  made  in  April  following,  his  third  interest  in  the 
premises  was  put  thereon  as  a  part  of  his  succession,  as  also  his 
proportion  of  the  preceding  crop  of  sugar  and  molasses.  The 
same  had  also  been  put  on  the  inventory  made  after  the  death 
of  his  wife,  in  1832. 

It  is  further  admitted  in  the  record,  that  Milligan  resided  on 
the  premises  since  the  16th  of  March,  1828,  till  the  time  of  his 
death.  That  during  this  period,  he  superintended  the  cultiva- 
tion and  improvement  of  the  plantation.  That  the  sixteen  hands 
mentioned  in  the  second  article  of  the  agreement,  or  the  survi- 
vors, have  been  constantly  kept  there  since  its  date,  and  still 
continue  there,  for  assisting  in  grinding  the  crop.  That  the  de- 
ceased resided  on  the  said  plantation  long  anterior  to  March, 
1828,  acting  as  manager  for  the  defendant's  vendors.  That  Mil- 
ligan's  succession  is  insolvent.  That  both  parties  claim  under 
the  same  title,  and  that  the  claim  of  the  contracting  party  vnth 
Milligan  is  not  contested,  nor  that  of  the  defendant  to  the  re- 
maining two  thirds ;  and  that  the  defendant  received  the  crop 
mentioned  in  the  inventory,  and  those  made  on  the  plantation 
since. 

The  record  contains  also  two  accounts  current,  produced  in 
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evidence  by  the  defendantt  the  first  of  which,  beginning;  16th 
March,  1820,  and  ending  16th  of  March,  1885,  shows  that,  du- 
ring that  period,  Milligan  teas  credited  with  his  third  of  the  pnh 
cteds  of  the  crops,  in  deduction  of  the  seven  instalments  by  him 
due  for  the  price  of  his  portion  of  the  property,  leaving  a  bal- 
ance then  against  him  of  987,506  58 ;  and  the  second,  showing 
also  the  credits  allowed  to  him/or  his  third  <tf  the  proceeds  of  the 
crops  from  the  year  1885,  \ip  to  the  time  of  his  death,  in  deduc- 
tion of  said  price ;  which  proceeds,  after  1840,  ceased  to  be  pla- 
ced to  his  credit  as  heretofore,  but  were  replaced  by  sums  al- 
lowed for  the  yearly  wages  of  his  negroes  till  the  80th  of  June, 
1844,  leaving  a  balance  due  by  the  succession  on  the  said  day, 
of  •35,000. 

Under  this  state  of  facts,  our  first  enquiry  necessarily  is  into 
the  title  set  up  by  the  testamentary  executor  of  the  deceased  to 
the  one  third  part  of  the  property  which  he  seeks  to  recover  for 
the  benefit  of  the  succession,  and  to  divide  contradictorily  with 
the  defendant,  who  pretends  that  the  agreement  above  recited 
is  not  a  complete  sale,  and  that  Milligan  never  acquired  under 
it  any  other  right  but  that  of  calling  for  its  completion,  on  his 
complying  with  the  terms  and  conditions  therein  stipulated. 

It  seems  to  us  that  it  cannot  be  doubted  that,  when  Dennis- 
toun  &  Go.  executed  the  agreement  under  consideration,  they 
intended  to  contract  a  partnership  with  the  deceased  for  the 
term  of  seven  years,  and  that,  for  that  purpose,  it  was  deemed 
important  and  necessary  that  Milligan  should  become  the  owner 
of  a  portion  of  the  property.  Indeed,  from  the  very  letter  of  De- 
cember, 1826,  relied  on  by  the  defendant,  it  is  manifest  that,  at 
that  time,  though  intimating  that  he  would  agree  to  any  ar- 
rangement which  Alexander  Dennistoun  should  think  proper  to 
adopt,  Milligan's  main  object  was  clearly  to  become  the  owner 
of  a  part  of  the  plantation,  and  to  be  interested  one  third  in  the 
purchase ;  and  that  said  letter  was  written  with  a  view  of  pro- 
posing to  the  firm  to  execute  the  same  arrangement  that  had  been 
originally  contemplated 'between  him  and  the  deceased  part- 
ner.*   The  agreement  of  1828  was  executed,  after  nearly  two 

*  ThA  material  parta  of  MilUgan'a  letter  are  mbjoined : 

In  adTertingr  to  the  death  of  Mr.  Hill,  he  aaya :  <*  Hia  commimioatioiis,  I  take  H  for 
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years  reflection  upon  the  subject  In  the  mean  time  the  deceas- 
ed acted  as  manager  for  the  defendant's  vendors,  and  his  inter- 
est was  then  fixed  at  one  third  in  the  property,  which  he  was 
subsequently  to  manage  and  superintend  for  his  own  benefit 
and  that  of  his  partners.  We  have  already  seen  that,  by  the 
terms  of  the  agreement,  Dennistoun  &  Co  agree  to  »eU  to  him 
for  a  fixed  price,  payable  in  equal  instalments,  at  seven  years' 
credit,  one  third  of  the  property  which  was  to  compose  the  stock 

granted,  have  fully  apprise  you  of  the  nature  of  my  engagement,  and  wiU  Toiy  mueh 
lesKu  the  delicacy  of  the  situation  in  which  1  am  aware  of  being  now  placed.  My 
object,  therefore,  in  addreasing  you,  at  present,  is  not  only  to  repeat  with  the  utmoat 
frankness  what  thatundentanding  was,  but  to  enable  you  also  to  fbnn  an  opinion  aa 
to  the  present  situation,  and  probable  revenue  that  may  be  reasonably  expected  ben- 
after  from  this  property.  With  regard  to  the  original  purchase  nothing  can  be  sng- 
gested,  I  am  sore,  that  is  not  already  known  to  you.  It  was  made  immediately  ailor 
the  two  fine  crops  of  1819  and  1820 — ^the  most  productive  yet  known  in  Louisiana, 
and  which,  by  coming  in  succeamon  and  united  with  the  high  prices  of  sugar  at  that 
period,  had  the  effect  of  poshing  property  of  this  description  far  beyond  its  value ; 
added  to  which,  the  moment  was  additionally  inauspicions,  as  the  proprieton  of  fine 
estates  were  then  too  well  satisfied  with  the  coltivation  to  think  of  abandoning  it,  and 
all  others  that  changed  owners  were  at  most  extravagant  rates,  and,  where  revenue 
was  neceeeary  from  the  purchase  io  complete  the  payments,  have  long  since  ended  in 
rain. 

**  I  arrived  here  a  few  months  only  after  Mr.  Hill  had  taken  posaession  of  the  plan- 
tation, but  long  enough  for  lum  to  have  discovered  the  trouble  and  inoonvenienoe 
of  directing  such  property  at  a  distance — indeed,  without  residing  on  on  it,  and  the 
impossibility  of  finding  an  overseer  who  could  supersede  the  necessity  of  his  devot- 
ing to  it  a  large  portion  of  his  time  and  attention.  I  was  here  with  a  few  negroea, 
with  a  view  of  purchasing  land  and  attending  to  its  cultivation.  The  peculiar  posi- 
tion m  which  were  respectively  placed  made  an  arrangement  desirable  to  both,  and 
there  was  no  difficulty  in  our  coBiing  at  once  to  an  understanding,  which  we  believed 
was  founded  upon  reciprocal  benefit  and  could  not  fail  to  prove  advantageous  to  all 
parties.  I  was  to  be  intereeted  one-third  in  the  purchase,  at  what  it  cost,  allowing 
interest  at  five  per  cent  for  the  first  year  on  account  of  the  smalbiess  of  the  orofH^ 
which  was  then  from  the  unusual  severity  of  die  winter,  but  without  our  knowing  it, 
nearly  destroyed — and  afterwards  at  seven,  till  the  whole  amount  was  paid ;  placing 
my  negroea  on  the  property  at  a  valuation  to  be  agreed  upon,  with  the  exception  of  six 
I  reserved,  but  who  were  also  to  be  put  into  the  crop,  and  for  whose  labor  |^500  per 
annum  was  to  be  allowed — and  devoting  myself  exclusively  to  the  direction  of  its  man- 
agement, for  which,  in  lieu  of  expenses,  I  was  allowed  by  the  concern  an  annual  salary 
of  $1,000,  the  agreement  to  continue  five  yeaia.  I  went  immediately  io  work,  and 
certainly  under  the  impression  that  crops  could  at  once  be  made ;  and  had  the  place 
answered  my  expectations,  I  am  very  certain,  notwithstanding  the  unfavorable  seaaong 
that  followed,  the  result  would  have  been  widely  difibrent.    At  that  time  Mr.  Hill  and 
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iiit partnership ;  that  his  third  interest  in  the  ownership  of  said 
prc^erty  is  recognized  throughout  the  act ;  that  he'was  to  add  to 
his  portion  a  certain  number  of  slaves  and  hands,  to  contribute 
for  one  third  to  the  expenses  incurred  thereafter  by  the  erect' 
ion  of  buildings  and  purchasing  of  additional  negroes,  and  to  be 
credited  with  one  third  of  the  nett  proceeds  of  the  crops.  It  is 
true,  the  seventh  clause  stipulates  that  the  agreement  is  to  be 
regularly  completed  before  a  notary  public ;  but  this  was  not  made 


myself  were  wholly  unaware  how  much  was  required,  both  in  labor  and  money,  to  pat 
the  plantation  into  proper  operation ;  it  had  been  established  for  the  cultivation  of 
sugar  only  the  year  before,  and  although  everything  was  new  everything  was  unfin- 
shed  and  incomplete,'*  &«.  After  going  into  details  of  difficulties,  he  says:  **  It  was 
of  course  soon  evident  to  me,  after  becoming^acquamted  with  the  extent  and  resources  of 
the  plantation,  that  although  in  the  end  it  might  afford]a  good  interest  for  the  capital 
invested,  yet,  as  it  was  imposBible  to  extend  it  on  the  scale  we  had  in  contemplation, 
it  emUd  offer  no  mdueement  ao  a  optcutationia  a  person  situated  as  I  was,  reZyin^r 
abnoot  entirely  upon  permnuU  exertions  to  make  property  productive^  and  expecting 
a  result  which,  under  the  existing  arrangement,  I  plainly  foresaw  in  no  event  could 
be  realised.  Being  perfectly  persuaded  that  the  motive  which  had  dictated  the  offisr 
to  me  had  nothing  in  view  but  what  was  founded  on  mutual  adventage,  I  had  no  he- 
sitation in  communicaUng  my  impiessions  to  Mr.  Hill,  who  was  too  juet  not  to  admit 
their  force  ;  but  he  was  unwilling  that  any  change  should  take  place  till  all  the  im- 
provements were  completed  and  the  estate  further  tested,  hoping  that  m<we  was  to  be 
placed  to  unfavorable  seasons,  than  to  want  of  resources  and  extent  He  however 
proposed  recommending  its  being  disposed  of,  and,  if  aji^proved  of  on  your  side,  a  more 
desirable  purchase  made.  In  the  meantime  he  assured  me,  /  might  feel  no  appro* 
henoionM  with  reopect  to  the  intereet  I  had  agreed  to  tait«,  which  was  an  affiur  of 
entire  indifference,  the  arrangement  having  no  other  object  than  to  secure  my  personal 
<  attention  to  its  management ;  that  if  the  property  was  not  sold,  /  should  always  he  at 
liberty  to  take  the  intereet  already  offered  me  at  a  fair  valuation,  or,  if  more  desirable, 
a  compensation  should  be  made  for  the  labor  of  my  negroes,  as  well  as  for  my  per- 
sonal services.  With  this  understanding  I  was  satisfied  ;  the  original  agreement  was 
therefore  never  executed,  no  valuation  of  the  negroes  took  place,  and  things  have  since 
remained  on  that  footing." 

After  statins;  his  disappointments  in  the  purchase  of  additional  land,  he  goes  on  j 
«<  This,  therefore,  was  the  moment  we  had  looked  forward  to  as  offering  a  good  oppor- 
tunity to  realize  our  intentions ;  and  I  have  no  doubt  a  qwcnlation  could  have  been 
made  in  the  course  of  this  spring,  by  which  not  only  all  losses  would  have  been  re- 
trieved but  a  bright  and  almost  certain  reward  offered  for  future  exertions,  Sneb 
hopes  and  calculations  on  my  part  are  of  course  entirely  defeated  by  the  untimely 
death  of  Mr.  Hill.  I  can  no  longer  indulge  ^the  expectation,  that  without  him  yoa 
eonld  think  of  embarking  further  in  a  business  from  which  hitherto  you  have  had  so 
little  reason  to  be  setisfied,  and  whieh  elone  would  have  been  authorised  upon  the 
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a  condition  of  the  contract,  necessary  to  make  it  perfect  in  its 
essential  requisites ;  it  was  for  the*  purpose  of  making  regular 
the  evidence  of  the  convention  which  the  parties  conceived 
would  be  more  regular,  if  it  was  put  in  the  shape  of  a  notarial 
act ;  and  this  was  to  be  done  as  soon  as  possible^  that  is  to  say, 
whenever  the  parties  should  be  ready  to  go  before  a  notary  pub- 
lie.  This  might  have  been  done  the  next  day,  for  it  was  not 
necessary  to  wait  until  the  expiration  of  the  seven  years,  for  the 
completion  of  the  contract ;  the  sale  was  absolute  and  defini- 
tive, and  the  seven  years  were  only  stipulated  as  being  the  pe- 
riod of  the  duration  of  the  partnership,  at  the  end  of  which,  if 
dissolved,  the  value  of  the  property  was  to  be  fixed/or  settlement 
(and  necessarily  for  partition),  by  mutual  appraisement  or  by 
public  sale ;  and  Milligan  was  to  furntish  a  special  mortgage  on 
his  share  of  the  property  (then  ascertained),  to  secure  the  pay- 
ment of  the  balance  then  remaining  due  on  the  price,  with  inter- 
est, until  the  whole  should  be  paid.  Is  seems  to  us,  therefore, 
that  the  sale  was  complete,  and  that  the  ownership  of  one  third 
of  the  premises  became  vested  in  Milligan  from  the  date  of  the 
agreement;  the  vendors  being  simply  his  creditors  for  the 

ianction  of  hia  judgment  and  the  importance  of  his  pretwnce.  As  long  as  there  was 
a  prospect  of  extending  our  planting  interest  and  of  making  our  operations  profitable  to 
you,  and  an  object  to  me,  /  have  remained  aatUfied  and  conUnted  in  my  employment 
The  connection  was  one  so  highly  respectable  as  to  affi>rd  both  pride  and  gratification, 
and  the  personal  intercourse  that  grew  out  of  it  was  not  only  attended  with  pleasure 
but  had  long  been  cemented  by  the  most  intimate  and  disinterested  friendship.  Had 
fate  not  ordained  the  melancholy  event  which  I  shall  long  deplore,  you  would  hare 
been  spared  the  pain,  and  I  the  embarrassment,  of  this  communication.  But  as  it  u 
impossible  for  me  to  know  what  may  now -be  your  intentions  with  regard  to  this  pro- 
perty, I  have  only  to  express  my  hope  that,  in  any  arrangements  you  may  think  pro- 
per to  make,  you  will  be  satisfied  so  far  as  I  am  concerned,  with  the  understanding 
I  have  endeavored  to  explain." 

After  details  of  the  then  state  of  the  plantation,  he  concludes : 
**  I  shall  feel  extremely  anxious  until  I  am  acquainted  with  your  intentions,  and  un^ 
tU  I  have  made  eome  permanent  arrangements  for  the  future.  I  must  request  as 
early  a  reply  to  this  letter  as  your  convenience  will  permit  I  am  aware  the  subject  is  <me 
with  which  you  cannot  be  familiar,  and  I  am  therefore  far  from  asking  or  expecting  of 
you  any  positive  decision  my  sole  motive  is  to  call  your  attention  to  the  subject,  as 
I  can  have  no  hope  of  scemg  you  here,  that  such  instructions  may  be  given  as  yoa 
may  consider  just  and  proper.  In  the  meantime  you  may  rest  perfectly  assured  that 
your  interest  under  my  charge  wttt  receive  the  m^t  unremitted  attentunu^ 
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amount  of  the  price,  but  being  also  divested  of  their  title  to  the 
third  by  them  transferred  and  sold  to  their  new  co-partner. 

Now,  art.  2414  of  the  Civil  Code  requires  that  three  circum- 
stances should  concur  to  the  perfection  of  the  contract  ofsak^  to  wit^ 
the  thing  soldy  the  pricey  and  the  consent.  By  art.  2431,  **  the  sale  is 
considered  to  be  perfect  between  the  parties j  and  the  property  is  of 
right  acquired  to  Hie  purchaser  with  regard  to  the  seller ^  as  soon  as 
there  exists  an  agreement  for  the  object  and  for  the  price  thereof^ 
although  the  object  has  not  yet  been  delivered^  nor  the  payment  made.^ 
Ai)d  with  regard  to  third  persons,  such  sale,  under  arts.  2417  and 
2242,  has  its  full  effect  against  them  from  the  day  of  its  being  re- 
gistered in  the  office  of  a  notary  and  the  actual  delivery  of  the 
thing  sold.  Here,  the  parties  had  agreed  upon  the  thing  sold, 
and  on  the  price  to  be  paid  by  the  purchaser ;  they  had  consent- 
ed to  the  purchaser's  considering  the  property  sold  as  his  from 
the  date  of  the  act,  and  to  his  applying  to  the  payment  of  the 
price  the  proceeds  of  its  annual  product ;  the  act  was  duly  re- 
corded as  required  by  law,  and  the  tradition  or  delivery  of  the 
thing  sold  had  clearly  taken  place,  by  the  stipulation  that  the 
vendee  was  to  reside  on  the  plantation  and  devote  his  attention 
wholly  and  exclusively  to  its  cultivation  and  improvement.  He 
was,  therefore,  possessing  the  property  for  two  thirds  for  his  co- 
partners, and  for  one  third  for  himself,  and  continued  to  possess 
it  in  the  same  manner  until  the  time  of  his  death.  The  agree- 
ment was  not  a  simple  promise  to  sell,  but  was  a  perfect  sale;  in 
which,  again,  the  vendors,  agreeing  to  sell  the  one  third  of  the 
property,  the  purchaser  agreed  on  his  part  to  pay  the  sum  of 
$52,000  as  the  price  thereof  But  could  it  be  considered  only  as 
a  **promesse de  vente^'  art.  2437  of  our  Code,  informs  us  that  it 
amounts  to  a  sale  when  there  exists  a  reciprocal  consent  of  both  par- 
tieSf  as  to  the  thing  and  the  price ;  and,  therefore,  it  must  have  the 
same  effect.  See  Troplong,  vol.  1,  pp.  193,  194,  no.  130,  in  which 
this  doctrine  is  fully  reviewed;  and  Merlin,  R6pert.  verba  Vente, 
§  7.  There  is  a  vast  distinction  to  be  made  between  this  case 
and  that  of  Millaudon  v.  SUvestre^  8  La.  262,  relied  on  by  the 
defendant's  counsel,  anc^  to  the  record  of  which  we  have  been 
referred.  There,  the  object  of  the  action  was  to  dissolve  the 
partnership,  to  liquidate  the  partnership  affairs,  and  to  recover 
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whatever  sums  of  money  might  appear  to  be  due  to  the  plaintiff 
on  such  liquidation  and  settlement ;  the  sale  of  one  half  of  the 
partnership  property  from  MUlaudon  to  Silvestre  vxu  maintained^ 
with  the  vendor's  privilege ;  the  setle  subsequently  made  to  a 
third  person  of  the  same  property,  was  declared  collusive  and 
fraudulenit ;  and  the  plaintiff  was  allowed  to  recover  the  sum  due 
him,  out  of  the  proceeds  of  the  sale  in  Mock  of  the  whole  part- 
nership property,  without  any  regard  to  the  collusive  sale  made 
in  consequence  of  the  omission  to  record  the  act  of  partnership 
under  which  the  property  was  claimed.  Here,  there  is  no  fraud 
alleged  against  any  of  the  parties ;  the  interveners  only  seek  to 
maintain  the  sale  for  the  benefit  of  the  creditors  of  the  deceas- 
ed; the  contract  was  a  bona  fide  one,  and  it  must  be  governed 
by  the  ordinary  rules. 

In  corroboration  of  the  impression  which  the  agreement  under 
consideration  ha^  made  on  the  minds  of  this  court,  let  us  enquire 
a  little  further  into  the  subsequent  acts  of  the  parties.  What 
do  we  find  7  From  1S28,  the  partnership  premises  were  placed 
under  the  control  and  administration  of  the  deceased ;  and  the 
partnership  continued  to  be  in  operation,  not  until  the  expira- 
tion of  the  seven  years,  but  until  the  death  of  Milligan,  who, 
during  the  whole  of  this  period,  superintended  the  cultivation 
and  improvement  of  the  plantation  under  the  contract;  his 
slaves  and  other  hands  were  kept  there  all  the  time ;  and,  his 
vendors,  and  subsequently  the  defendant,  having  charge,  under 
said  contract,  of  the  sale  of  the  crops,  one-third  of  the  nett  pro- 
ceeds thereof,  continued,  even  after  the  expiration  of  the  time, 
to  be  placed  to  his  credit,  so  as  to  be  imputed  to  the  payment 
of  the  purchase  money.  This  course  was  pursued  until  1840. 
In  March,  1841,  the  partnership  was  dissolved  by  the  death  of 
Milligan,  and  then  the  credits  ceased,  although  the  defendant 
continued  to  raise  crops  on  the  partnership  plantation,  with  the 
same  slaves  and  hands,  and  acted  in  the  administration  and 
management  thereof  as  the  negotiorum  gestor  of  the  representa- 
tives of  the  deceased.  If  the  sale  was  not  complete,  why  was 
one-third  of  the  crops  yearly  accounted  for  to  the  deceased  7 
Why  was  he  charged  in  the  accounts,,  not  only  with  the  instal- 
ments of  the  price,  but  also  with  his  third  of  the  balance  of  the 
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money  advanced  for  improvements?  The  defendant  became* 
in  1836,  the  purch^er  of  the  property,  but  he  could  not  acquire 
any  greater  interest  or  right  than  his  vendors  had,  to  wit,  two- 
thirds  of  the  premises;  and  he  only  paid  $120,000,  which  is 
really  a  value  adequate  to  the  extent  of  said  interest.  Every 
thing  shows  that  the  title  of  the  deceased  to  the  one  undivided 
third  of  the  property,  far  from  having  ever  been  contested,  was 
always  recognized  and  respected  by  his  co-partners,  and  even 
by  the  defendant,  until  the  institution  of  this  suit. 

With  regard  to  the  fact  that  the  whole  property  was  mort* 
gaged  by  the  defendant  to  the  Union  Bank,  to  the  knowled^ 
and  with  the  consent  of  the  deceased,  we  cannot  see  how  this 
could  in  any  manner  affect  his  title  to  the  third  portion  of  the 
premises  claimed  in  this  action.  The  mortgagor  was  his  part- 
ner ;  he  was  largely  indebted  to  the  Union  Bank ;  the  share  of 
the  deceased  was  undivided;  and  it  is  not  extraordinary  that  he 
should  have  consented  to  mortgage  his  own  property  to  secure 
a  debt  which  he  did  not  owe,  but  which  had  been  contracted  by 
a  person  in  whose  welfare  and  prosperity  he  was  greatly  inter- 
ested. It  is  true,  the  doctrine  has  been  often  recognized,  that, 
if  a  man,  having  a  title  to  an  estate,  which  is  offered  for  sale, 
and  knowing  his  title,  stands  by  and  encourages  the  sale,  or 
does  not  forbid  it,  and  thereby  induces  another  person  to  pur- 
chase the  estate,  his  silence  may,  under  the  circumstances,  have 
the  effect  of  making  the  sale  binding  upon  him.  1  Story  on 
Equity,  §  385.  3  Rob.  332.  5  Rob.  518.  This  doctrine  is  not 
applicable  to  the  situation  of  the  parties  to  this  suit.  It  would 
only  be  applicable  if  an  attempt  was  made  by  the  representa- 
tives of  the  deceased  to  dispute  the  mortgages,  when  sought  to 
be  enforced  by  the  Union  Bank ;  and  we  are  not  prepared  to 
say  that  the  silence  of  the  deceased  when  the  mortgages  were 
given,  ought  to  be  so  construed  as  to  infer  from  it  that  it  was,  on 
his  part,  a  renunciation  of  his  title,  or  an  acknowledgment  of 
the  defendant's  right  and  title  to  the  whole. 

With  this  view  of  the  principal  question,  we  must  come  to  the 
conclusion  that  Milligan,  on  the  16th  of  J^arch,  1828,  became 
the  owner  of  one  undivided  third  part  of  the  premises;  that  said 
third  formed  and  constituted  his  interest,  or  share,  in  the  part- 
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nership  stock,  then,  subsequently,  and  until  his  death,  under  his 
management  and  administration  for  the  benefit  of  the  concern ; 
that  the  price  thereof  was  to  be  paid,  and  was  partly  paidy  out 
of  the  nett  proceeds  of  the  crops;  that  he  never  ceased  to  be  the 
owner  of  his  interest,  which  belonged  to  him  at  the  time  of  his 
death ;  and  that,  the  same  being  now  a  part  of  the  property 
belonging  to  his  succession  and  inventoried  as  such,  the  plain- 
tiff and  the  interveners  have  a  right  to  demand  that  a  partition 
of  the  partnership  property,  until  now  in  a  state  of  indivision, 
be  made  in  the  manner  provided  for  by  law.  This  was  ordered 
by  the  court  below,  and,  we  think,  very  correctly. 

But  the  present  action  goes  further,  and  it  now  becomes  our 
duty  to  enquire  into  the  plaintiff's  and  the  intervenors'  demand 
for  the  settlement  and  liquidation  of  the  partnership  concerns. 
It  is  clear  that  the  partnership  was  dissolved  by  the  death  of 
Milligan,  and  that,  at  that  time,  its  assets  and  general  affairs 
were  subject  to  be  divided  and  settled  according  to  the  rights  of 
the  parties  thereto.  The  defendant  and  surviving  partner  con- 
tinued, however,  to  manage  the  property,  to  make  crops  on  the 
plantation,  and  to  receive  the  proceeds  of  these  crops ;  he  acted 
as  the  negotiorum  gestor  of  his  deceased  partner's  representa- 
tives, and,  as  such,  became  bound  to  account  to  them  for  the 
product  of  their  share  in  the  crops.  He  has  no  right  to  keep 
these  proceeds,  but  should  impute  the  portion  thereof  belonging 
to  Milligan's  succession  to  the  extinguishment  of  the  balance 
which  may  be  due  on-  the  price  of  the  property ;  and,  for  that 
purpose,  we  think  the  court  a  qua  has  sufficient  jurisdiction ; 
and  that  this  case  ought  to  be  remanded,  to  liquidate  the 
amount  which  the  succession  may  be  entitled  to,  as  proceeding 
from  the  crop  which  was  inventoried  after  the  death  of  the 
deceased,  as  also  from  all  the  subsequent  crops  made  on  the 
plantation  until  the  partition  of  the  property. 

With  regard  to  the  defendant's  claim  against  the  estate  of  his 
deceased  partner,  for  the  balance  which  may  remain  due  on  the 
price  of  his  share  in  the  premises  in  partnership,  we  cannot 
agree  with  his  learned  counsel,  that  it  should  be  considered  as 
a  partnership  debt,  to  be  satisfied  out  of  the  partnership  pro- 
perty.   It  is  true  that  article  2794  of  our  Code  says,  that  pari- 
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nership  assets  are  liable  to  social  debts^  in  preference  to  individual 
creditors^  and  that,  by  the  2835tA  article^  a  partner  may  be  a  creditor 
of  the  partnership ;  but  here  the  defendant  is  not  a  creditor  of  the 
partnership;  he  is  merely  the  creditor  of  his  deceased' partner, 
entitled  to  exercise  the  rights  which  he  may  have  against  his 
property,  contradictorily  with  all  the  other  creditors  of  the 
insolvent  estate.  It  is  true,  also,  that  the  share  of  the  deceased 
in  the  partnership  property  was  purchased  from  the  defendant's 
vendors,  with  the  view  of  its  forming  a  part  of  the  pattnership 
stock ;  but  such  undivided  portion  was  Milligan's  separate  pro- 
perty, with  regard  to  his  co-partner,  though  held  in  partnership 
with  him,  and  could  only  be  liable  by  preference  to  the  payment 
of  the  debts  due  to  the  creditors  of  the  firm^  who,  under  art.  2794 
above  quoted,  have  a  righj;  to  be  paid  out  of  the  partnership 
assets,  in  preference  to  the  creditors  of  the  individual  partner. 
This  is  the  purport  of  the  case  relied  on,  in  5  Mart.  N.  S.  630, 
where  the  question  was  presented  in  support  of  a  claim  set  up 
by  intervention  by  one  partner  against  the  other,  in  a  suit  insti- 
tuted by  attachment  against  the  latter,  and  which  claim  was 
based  upon  the  fact  of  the  intervenor's  having  advanced  the 
funds  with  which  the  adventure  had  been  undertaken ;  and  it 
was  decided,  that  said  intervener  was  the  creditor  of  the  firm 
for  whose  benefit  the  funds  had  been  advanced,  and  that  he  was 
entitled  to  his  right  of  preference.  The  distinction  is  a  very 
obvious  one.  Here,  again,  the  property  was  not  purchased  for 
the  benefit  of  the  partnership,  but  only  for  the  individual  benefit 
of  Milligan ;  and  it  seems  to  us  clear,  that  his  vendor,  as  such, 
cannot  pretend  to  set  up  his  claim  as  being  a  debt  of  the  firm  to 
be  paid  out  of  the  partnership  assets.  In  the  case  of  Nathan  v. 
Oardercj  11  La.  265,  a  similar  question  was  presented,  and  it  was 
held,  that  notes  given  by  one  of  the  partners  for  his  share  of  the 
price  of  slaves  purchased  by  the  partnership^  was  not  a  partnership^ 
but  a  private  debt  So,  it  was  decided  in  the  case  of  Bernard  v. 
Dufoury  17  La.  506,  where  the  question  was  fully  investigated; 
and  in  the  case  of  Millaudon  v.  Silvestre,  so  much  relied  on, 
8  La.  202,  the  plaintiflT  was  allowed  to  recover  after  payment 
of  the  partnership  debts,  and  after  having  set  aside  a  fraudulent 
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sale  and  mortgage  of  a  portion  of  the  partnership  property.  See, 
also,  the  case  of  Morgan  v.  jETt^  Creditcrs^  8  Mart.  N.  S.,  609. 

It  results,  therefore,  that  the  defendant,  as  an  individual  cre« 
ditor  of  the  deceased,  is  entitled  to  oppose  his  claim  as  a  reooii- 
ventkmal  one^  against  the  plaintiff's  demand  for  the  proportion 
of  the  crops  due  to  the  succession ;  that,  as  we  said  in  the  case 
of  Bayne  v.  jPox,  5  Rob.  2,  the  jurisdiction  of  the  District  Court 
may  extend  to  the  liquidation  of  claims  against  successions  set 
up  by  reconvention  or  compensation,  so  far  as  the  two  claims 
set  up  against  each  other  may  be  extinguished ;  but  that,  after 
having  ascertained  and  liquidated  the  balance,  if  any,  that  may 
be  due  to  the  defendant,  his  said  balance  ought  to  be  referred 
to  the  Court  of  Probates  of  the  parish  of  Plaquemines  for  classi- 
fication according  to  his  rights,  and  there  to  be  ranked  on  the 
tableau  of  distribution  of  the  insolvent  estate,  contradictorily 
with  all  the  other  creditors.  The  court  a  qua  was  without 
jurisdiction  in  such  matters,  and  properly  refused  to  pronounce 
judgment  thereon. 

We  shall,  therefore,  abstain  from  expressing  any  opinion 
upon  the  question,  whether  the  balance  that  may  be  due  to  the 
defendant  is,  or  is  not,  secured  by  mortgage  and  privilege  on  the 
property  sold  to  the  deceased,  and  whether  his  said  mortgage 
and  privilege  have  been  duly  preserved,  as  this  question  must 
first  be  brought  to  its  solution  before  the  Probate  Court,  contra- 
dictorily with  the  creditors  of  the  deceased,  on  the  filing  of  the 
tableau  of  distribution  by  the  testamentary  executor. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  so  far  as  it  goes,  be  afiirmed ;  but  it  is  further 
ordered  and  decreed  that  this  case  be  remanded  to  the  court 
below,  for  further  proceedings  in  the  partition  of  the  partner- 
ship property,  and  in  the  settlement  and  liquidation  of  the  part- 
nership concerns,  and  of  the  crops  which  the  defendant  is  bound 
to  account  for  as  negotiorum  gestor^  for  the  purpose  of  liquidat- 
ing the  balance,  if  any,  that  may  be  due  to  the  defendant, 
according  to  the  legal  principles  recognised  in  this  opinion; 
reserving  to  said  defendant  his  right  to  prosecute  his  claim  for 
such  balance  before  the  Probate  Court,  in  due  course  of  law ; 
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the  costs  of  this  appeal  to  be  borne  by  the  appellant,  and  those 
in  the  court  below  to  be  paid  by  the  parties  interested  in  the 
partition,  in  proportion  to  their  respective  interests.* 

♦  Briggs  and  Grymes,  for  a  rehearing.  The  intervenors  have  contended  that 
the  agreement  referred  to  was  in  effect  a  sale,  absolute  in  all  its  attributes ;  that, 
on  Milligan's  death,  the  property  formed  a  part  of  his  succession,  was  correctly 
inventoried  as  sach,  and  that  tlie  vendor  or  his  representatives  ^  must  go  to  the 
Probate  Court,  and  claim  against  a  succession  confessedly  insolvent,  and  co- 
ordinately  with  its  general  creditors,  any  amount  of  the  purchase  money  yet 
unpaid ;  and  that  the  vendor,  in  whose  possession  it  has  since  remained,  is  bound 
to  account  for  the  crops  made  up  to  date ;  one-third  of  these  also  belonging  to  the 
succession  of  the  purchaser. 

What  was  the  action  of  the  parties  to  the  agreement  subsequent  to  its  execu- 
tion 7  Milligan,  who,  as  is  shown  by  his  letter,  was  then  a  manager  of  the  estate, 
continued  to  reside  there,  and  the  plantation  was  worked,  as  it  had  been  before, 
under  hb  superintendence.  Nothing  can  be  gathered  from  any  acts  of  the  par- 
ties calculated  to  elucidate  the  matter,  till  Milligan  (with  the  view  to  relieve  his 
property  from  the  general  mortgage  aflbcting  it  in  favor  of  his  minor  child,)  settled 
the  succession  of  his  deceased  wife,  and  substituted  a  special  mortgage  on  pro- 
perty held,  we  believe,  in  common  with  his  deceased  father-in-law,  for  the  one 
which  by  law  affected  all  he  possessed.  In  the  inventory  then  taken,  he  ranks, 
as  his  separate  property,  one-third  part  of  the  plantation  in  question — but  he  does 
not  offer  it  as  security.  The  articles  of  agreement  were  recorded  by  Milligan 
in  the  parish  of  Plaquemines,  on  the  4th  June,  1830.  On  the  24th  May,  1836, 
Mylne  and  Thomson,  the  resident  commercial  partners  of  Alexr.  Dennistoun, 
(who  had,  under  a  judgment  of  the  District  Court,  become  the  sole  proprietor  of 
the  plantation,)  deposited  with  A.  Mazureau,  notary,  a  power  authorising  them 
jointly  or  severally  to  sell  to  themselves,  or  either  of  them,  or  any  other  person, 
all  r^  estate  belonging  to  Alexr.  Dennistoun.  On  the  30th  August  of  the  same 
year,  Mylne,  the  defendant,  under  this  power,  became  the  purchaser  of  the  land 
and  slaves,  the  property  in  question,  by  an  act  which  recites  the  judgment  by  virtue 
of  which  Alexr.  Dennistoun  became  sole  proprietor,  and  which  act  was  passed 
before  the  same  notary,  and  was,  as  well  as  all  the  others,  introduced  as  evidence 
hy  the  counsel  of  the  intervenors,  Mylne,  owner  of  the  plantation  under  this  act,  so 
&r  as  the  legal  effect  of  language  could  make  him,  applied,  on  the  19th  of  July, 
1836,  to  the  Union  Bajok^  of  which  MiUigan  was  then  a  director  j  and  who,  as  it  is 
admitted  by  the  adverse  party,  u>as  present  at  the  board,  and  pro^red,  as  security 
for  1300  shares  of  its  stock,  the  whole  plantation  under  the  title  just  recited. 

On  the  13th  February  of  the  same  year,  Mylne  mortgages  (still  as  proprietor 
of  the  whole)  the  plantation  to  the  same  bank,  to  secure  more  stock ;  and  oli 
the  4th  of  January,  1839,  he  grants  a  third,  still  on  the  whole  plantation  and 
slaves,  reciting  the  two  preceding  mortgages ;  and  the  mortgage  is  accepted  on 
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lekaifqf  the  bank,  and  signed  by  MUligan  himself,  as  president  of  the  institution. 
Milligan  died  on  the  16th  of  March,  1841 .  This  is  all  which  can  be  evoked  from 
the  condact  of  the  parties  towards  elucidating  the  difficulties  in  the  interpretation 
of  the  articles  of  agreement. 

The  question,  therefore,  resolves  itself  into  this:  Was  the  agreement  a  sale,  or 
waarit  an  agreement  to  give  to  Milligan,  as^he  more  than  once  expresses  it,  an  in- 
terest  on  certain  terms  and  conditions  on  his  part,  to  be  complied  vnth  before  that 
interest  could  be  converted  into  ownership.  We  contend  that  it  amounted  only 
to  the  latter.  The  counsel  for  the  interveners  contends  that  it  is  a  promise  to  sell, 
clothed  with  all  the  formalities  of  a  sale,  and  good  as  such  under  the  article  which 
declares  that  la  promesse  de  rente  vaut  vente> 

Article  2431  of  the  Civil  Code,  identical  with  article  1583  of  the  Code  Napo- 
lk>n,  declares  that  the  sale  is  considered  perfect  between  the  parties,  and  the 
property  of  right  acquired  to  the  purchaser,  with  regard  to  the  seller,  as  soon 
as  there  exists  an  agreement  for  the  object,  and  for  the  price  thereof,  although 
the  object  has  notjyet  been  delivered,  nor  payment  made;  and  article  2437 
(1689  Code  Napoleon)  that  a  promise  to  sell  amounts  to  a  sale,  when  there 
exists  a  reciprocal  consent  of  parties  as  to  the  thing  and  the  price  thereof:  but 
that,  to  have  its  effect  either  between  the  comtractuig  parties,  or  with  regard  to 
other  persons,  the  promise  to  sell  must  be  vested  with  the  same  formalities  as 
are  prescribed  in  articles  2414  and  2416,  concerning  sales,  in  cases  where  the 
law  directs  that  the  contract  be  committed  to  writing. 

Toullier,  vol.  9,  Preuve  Testimoniale,  c.  6,  sec.  2,  No.  91,  in  conunenting  on 
the  1689th  article  of  the  Code  Napoleon,  the  2437th  of  our  Code,  declares  that 
an  act,  whether  under  private  signature  or  not,  containing  a  mere  promise  to 
sell,  is  not  proof  of  a  sale,  but  is  a  contract  requiring  another  to  perfect  it ;  but  that 
this  supplementary  act  may  be  presumed,  where  subsequent  possession  is  given 
or  obtained.  But  this  possession  is  evidently  of  necessity  a  subsequent  one,  or 
it  is  clear  the  presumption  will  not  arise ;  in  other  words,  it  must  amount  to  an 
act  posterior  to  an  agreement  to  do  another  act,  by  which  it  would  naturally 
seem  to  follow  that  the  condition  upon  which  the  promise  had  been  made  had 
been  fulfilled,  and  that  which  had  been  executory  only,  became  a  contract  exe- 
cuted ;  a  presumption,  as  Toullier  says,  so  strong  that  the  Code  has  made  it 
legal.  *^  La  promesse  de  vente  vaut  vente,  dit  Particle  1689,  lorsqu'il  y  a  con- 
aentement  r^ciproque  des  deux  parties  sur  la  chose  et  sur  le  prix."  To  which, 
however,  he  says  must  be  added,  *'  si  la  promesse  de  vente  est  suivie  de  tradition 
on  de  possession,  sans  quoi  il  est  certain  que  la  promesse  de  vente  ne  pent 
avoir  les  m^mes  efi^ts  que  la  vente."  He  then  asks,  No.  92 :  ^  Why,  then,  has 
the  1689th  article  of  the  Code  Napoleon  enounced  that  a  promise  to  sell  is 
equivalent  to  sale,"  and  answers  that,  anterior  to  the  Code,  jurists  were  divided 
In  their  opinions  as  to  the  nature  of  the  right  acquired  under  a  promise  to  sell, 
aoine  holding  that  it  gave  the  right  to  claim  specific  performance,  and  some  that 
the  remedy  was  in  damages  only;  that  the  conunisaion  charged  with  the 
Ibrmation  of  the  Code  adopted  the  former  opinion,  without  perceiving  that  the 
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doctrine  was  inexact  onder  the  modern  principles  which  govern  the  transfers  of 
property,  and  which  provide  that  property  is  acquired  and  tranrferred  by  the  ^ect 
of  converUiony  especially  sale^  aUhough  the  euhject  cfthe  contract  may  not  have  been 
delivered.  ^  Ainsi  la  premiere  vente,  qnoique  non  suivie  de  tradition,  pr^vaut 
toajours  sur  la  seconde,  mdme  suivie  de  tradition,  parce  que  le  Tendenr,  n'a 
pu  transferer  iin  droit  qu'il  n'ayait  pins."  Whilst,  on  the  cbntraiy,  he  saya 
that  a  posterior  sale  is  valid  against  an  agreement  to  sell,  even  evidenced  by 
authentic  act,  because  the  property  remaining  in  the  vendor,  he  could  transfer 
it  to  a  purchaser  in  good  faith,  leaving  the  original  vendee  under  promise  to  his 
remedy  in  damages,  unless  his  acceptance  was  accompanied  by  subsequent  pos- 
session, which,  as  has  been  stated  before,  would  raise  a  presumption  that  the 
contract  in  fieri  had  been  by  subsequent  proceedings  converted  into  one  in  esse ; 
and  he  adds,  that  if,  prior  to  a  sale  to  a  third  party,  any  opposition  to  my  taking 
possession  should  be  made  by  my  vendor,  it  could  not  be  maintained  on  my 
proving  that  /  had  paid  the  price,  or  oflered  on  the  spot  to  pay  it — "  puisqu'en 
vertu  de  sa  promesse  je  suis  autoris^  it  le  contraindre  de  me  passer  contrat,  et  de 
me  livrer  Th^ritage."    What  says  Troplong  7  (VenU,  No.  130.) 

^  Mais  Tarticle  1589  aptril  voulu  que  la  simple  promesse  de  vendre  valAt  vente, 
en  ce  sens  que,  comme  la  vente,  elle  mit  la  choee  auz  risques  de  I'achetenr  et 
I'en  rendit  de  plein  droit  propri^taire  ? 

"  A  cette  question  je  r^pondrai  par  une  distinction.  Ou  la  promesse  de  vendre 
est  une  promesse  de  passer  nnxontrat  ajout^e  d  %me  vente  verbale,  ou  sotis  seing 
privi  dSfd  faite,  et  alors  le  risque  pdse  sur  Tacquersur  des  avant  la  redaction 
de  I'acte  authentiqoe,  car,  comme  le  dit  Cochin,  il  y  a  U  contnX parfaii^solu, 
sans  retour ;  ou  bien  la  promesse  de  vendre  ne  vient  s't^outer  d  aucune  convention 
pHsentCy  et  alors,  elle  ne  pent  pas  plus  transferer  de  plein  droit  la  propri^ti 
qu'elle  ne  faisait  dans  Tancienne  jurisprudence ;  car  le  Code  n'a  attribn^  4  la 
promesse  de  vente  que  le  caract^re  qu'elle  avait  dans  Pancien  droit  Le  nom  de 
Cochin,  invoqu^  par  M.  Portalis,  en  est  la  preuve  6  vidente.  M.  Gronier,  orateur  dn 
tribunat,  vient  la  confirmer,  lorsqu'il  dit :  '  L'usage  de  la  promesse  de  vendre  est 
auBi.ancien  que  la  vente.    II  n'y  avait  aucun  inconvenient  d  le  conserver.^ 

*'Ce  sentiment  estaussi  celui  de  M.  Toullier.  *U  est  bien  evident,  dit^l, 
que  la  simple  promesse  de  vendro  n'a  pas  VeSSdl  de  transferrer  la  propri^t^,  puisque 
celui  qui  promet  seulement  de  vendre  n*a  pas  la  volenti  de  s'en  d^pouiller 
actuellement.  II  ne  s'oblige  qu'&  la  transferer  par  un  nouveau  contrat  n^ces- 
saune  pour  cette  translation.  La  commission  chargee  de  la  redaction  du  projet 
de  Code  embrasaa  I'opinion  des  auteurs  qui  (dans  I'ancienne  jurisprudence)  pen- 
saientqueles  promesses  de  vente  obligeaient  pr^cis^ment  ^  passer  contrat  et  k 
livrer  la  chose.  Elle  s'exprime  dans  les  m^mes  termes  que  les  auteurs:  la  pro* 
messe  de  vente  vaut  ventCy  sans  s'apercevoir  que  cette  maxime  manquait  absolument 
d'exactitude,  sous  I'empire  des  nouveaux  principes,  qui  veulent  que  la  propriety 
s'acquidre  et  se  transf&re  par  I'efiet  des  conventions,  notamment  par  la  vente, 
encore'que  la  choee  n'ait  pas  ^t^  livree.  Ainsi,  la  premiere  vente,  qnoique  non 
suivie  de  tradition,  pr6vaut  ton  jours  sur  la  seconde,  m^me  suivie  de  tradition* 
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parce  que  le  vendenr  n'a  pa  transferer  tin  droit  qu'il  n'aTa't  plus.  An  contniire, 
la  vente  post^rieure  k  la  prooKsse  de  vendre,  m^me  anthentiqne,  est  vaUde  poice 
qne  la  propriete  ayant,  nonobstant  cette  promesse,  continue  de  resider  sar  la 
t^te  dn  vendeur,  11  continnait  aussi  d'avoir  le  pouToir  de  la  transferer  ^  so 
acqa^reur  de  bonne  foi,  sauf  k  celni  en  faveur  de  qui  la  promesse  avait  Hk  fiute, 
de  former  une  action  en  dommages  et  int^rfits  contre  le  vendeur.' 

**  En  consequence,  M.  Toollier  decide  que  la  mazime  la  promesie  de  venle  taut 
terUe,  n'est  absolument  vraie  que  lorsque  la  promesse  est  suiyie  de  tradition  et 
de  possession ;  sans  quoi,  dit-il,  '  il  est  certain  que  la  promesse  de  vente  ne  pent 
avoir  les  m^mes  effets  que  k  vente.'  En  suivant  tons  les  progr^  de  I'ancienne 
jurisprudence,  en  recherchant  Torigine  de  Part.  1589,  et  en  descendant  dans 
ia  pensee  de  ceux  qui  I'ont  redig^  il  me  paralt  impossible  de  ne  pas  adopter 
1 'opinion  de  M.  Toullier.  D'aillcurs,  si  Ton  voulait  prendre  i  la  lettre  les  piuolea 
de  I'article  1689,  si  Ton  ne  les  ^clairait  pas  par  les  pr^c^dens  ^ui  ont  servi  k  sa 
redaction,  on  se  trouverait  entraine  dans  les  cons^uences  les  plus  fausses  et  les 
plus  contradictoires  avec  la  volonte  formelle  des  parties.  H  est  deraisonnable 
de  soutenir  que  la  propriete  est  transmise  de  plein  droit  et  actueUement  k  I'ache* 
teur,  lorsque  le  pacte  intervenu  entre  les  deux  promettans  fiut  expressemeot 
dependre  la  translation  du  domaine  dun  fait  futur,  d'un  fait  que  les  contraetans 
n'ont  pas  volu  actueUement  consommer. 

'<  131.  Mais  sous  les  autres  rapports,  la  promesse  de  vendre  synallagmatique 
droit  £tre  assimil^e  k  la  vente. 

**  Ainsi  il  a  ^te  juge  par  la  cour  de  cassation  que  c'st  k  partir  de  Facte  no- 
tair6,4f  ass^  en  consequence  de  cette  promesse,  que  court  le  d^lai  de  deux  an» 
dans  lequel  doit  ^tre  intentee  Taction  en  rescision  de  cette  vente. 

**  Get  arr^t  me  parait  irr^prochable.  II  est  fonde  sar  la  combinaison  exacts 
des  art.  1589  et  1676.  En  effet,  la  promesse  de  vendre  et  d'acheter  prodnisant 
one  obligation  de  livrer  la  chose  et  de  payer  le  prix,  c'est  du  jour  od  elle  a  M 
passee  que  s'ouvre  Paction  pour  s'en  fake  decharger. 

**  132.  Puisque  la  promesse  de  vendre  est  equipollente  k  la  vente,  ilfisut  dirt 
qu^elle  est  susceptible  des  mimes  conditions  suspensives  et  rSsolutoires  que  la  vente. 
11  est  mime  asse%  ordinaire  quelle  soil  conditionnelle;  <|«. 

'*  133.  DenUme  que  la  promesse  de  vendre  pent  Btre  condOionneUe,  de  mime  die 
peut  itre  d  terme;  cfr. 

^  134.  Si  les  peities  veulent  se  desister  d'une  promesse  r^ciproqne  de  veDte, 
elles  en  sont  maltresses,  et  Ton  ne  sauiait  considerer  ce  d6sistement  comme  une 
riirocessionde  lapropriiU;  les  tiers,  qui  auraient  hypothdque  g^n^rale  snrtoua 
les  biens  de  celui  k  qui  la  promesse  aurait  ete  faite,  ne  pouiraient  s'en  plaindre  ; 
s'ils  pr^tendaient  queleur  hytoth^que  soit  legale,  8oitjudieiare,suitrimmeable 
dans  les  mains  dn  promettant  disormais  affranchi  de  sonobligationj  lis  seraient 
in£Biilliblement  repousses ;  car  Timmeuble  n'a  jamais  iU  la  propriiti  de  leur 
dibiteur.  M.  Doranton  n'a  soutenu  le  contraire,  qne  parce  qu'il  est  imbu  de  la 
fausse  id^  que  la  promesse  de  vente  transftre  toujours  la  propriUSy  camrne  la 
rente  mime,** 
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The  fi»t  decision  in  this  State  upon  these  articles,  which  are  identical  with 
4  and  9  of  the  old  Civil  Code,  p.  346,  is  in  3  Mart.  N.  S.,  Crofbee  v.  Nedy  and 
otkers^p,  683,  based  on  a  memorandum  which  the  vendor  calls  "  Memorandum  of 
things  /  do  uUf^  after  ennmemting  which  he  t^ays,  '*  of  all  which  I  shall  authorise 
a  formal  sale  for  the  above-mentioned  sum  of  eeveo  hundred  and  seventy-throe 
dollars  fifty  cents  and  a  half,  half  of  which  shall  be  paid  in  December,  181 1 ,  and  the 
other  half  in  December,  1812,  he,  the  purchaser,  mortgaging  the  two  lots  until 
final  payment."  The  vendor  had  not  signed,  but  proof  aliunde  was  admitted 
to  i^ove  acceptance;  he  had  it  recorded,  paid  the  price,  sud  the  beir9  entered 
into  possession.  The  defence  was,  payment  to  a  party  not  authorised  to  re- 
ceive it  The  court  decided  that,  admitting  this  fact,  it  was  proof  of  assent,  and 
the  memorandum  was  a  sale  §ous  eetng-privi. 

In  the  case  of  Josephs  v.  Moreno,  2  La.  460,  the  decision  is  to  the  same  efl^t 
The  claim  was  for  specific  performance  of  a  promise  to  sell  one-half  of  a  tract 
of  land,  on  payment  of  one-half  of  the  purchase  money.  Assent  was  proven,  as 
in  the  case  last  cited,  and  the  court  decreed  a  conveyance  within  ton  days'  notice 
of  the  decree,  on  payment  or  deposit  cfihe  price  stipulated. 

The  last  case  is  Long  v.  Frenehj  13  La.  268.  The  memorandum  was  as 
follows :  ^  fi.  F.  French  sold  to  Wm.  Long  one  lot,  dtc.;  terms,  $200  cash,  and 
assumption  of  mortgages ;"  signed  by  both.  The  refusal  to  comply  appears  to 
have  been  grounded  upon  the  refusal  of  the  vendor  to  warrant  the  property  sold. 
It  was  in  evidence  that  the  $200  had  been  paid,  and  assumption  of  the  mortgages 
offered;  in  other  words,  the  terms  of  the  contract  were  completed,  and  the  court 
decreed  specific  performance. 

Granting  that  the  articles  of  agreement  amount  to  a  promisa  to  sell,  we  con- 
tend that  it  i:ft  established  by  the  authorities  quoted,  that  the  expression  promesse 
de  vente  vaut  rente,  means  no  more  than  that  when  the  agreement  is  complete  by 
the  assent  ot  the  purchaser,  and  has  become  a  synallagmatic  contract,  it  is 
obligatory  upon  both  parties,  and  that  on  the  refusal  of  either  to  confirm  the  con- 
tract by  an  actual  deed  of  transfer,  or  the  payment  of  the  stipulated  price,  the 
recusant  can  be  coerced  by  application  to  a  competent  tribunal,  which,  as  Trop- 
long  observes,  is  a  force  which  il  possesses  in  common  with  an  actual  sale. 

Were  this  agreement  a  mere  contract  in  the  shape  of  a  promise  or  agreement 
to  sell  at  a  fixed  price,  we  admit  that,  under  the  authorities  cited,  Dennistoun 
would  have  been  obliged  to  comply  with  its  terms ;  that  it  created  a  right  of 
which  Blilligan  could  have  availed  himself,  on  a  compliance  with  the  conditions 
by  him  to  he  performed,  and  until  then  was  inchoate  only ;  and  that,  in  all  the 
decided  cases  quoted,  as  well  as  in  those  contemplated  by  the  commentators,  the 
rolief  was  granted  to  the  promisee,  where  the  promisor  refused  to  .complete  the 
sale,  t^ter  proof  that  the  price  had  been  paid,  or  real  tender  offered. 

What  are  the  facta  of  this  case  ?  Milligan,  in  his  letter,  admits  that  the 
original  purchase  was  made  under  an  understanding  that  he  was  to  have  an 
interest,  the  leading  terms  of  which  he  there  details.  After  the  experience  of 
seme  time  he  finds  the  speculation  unpromising,  and,  upon  stating  h»  reasom. 
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tells  Hill  that  he  w  incHiied  to  withdraw.  What  says  HHl  ?— *«  who  was  too 
just  not  to  admit  their  force." — **  He  aesarea  him,  that  he  might  feel  no  appre^ 
hension  with  re9pect  to  the  interest  he  had  agreed  to  take,  which  was  an  affiur 
of  entire  indifference,  the  arrangsment  having  no  other  object  than  to  secure  his 
personal  attention  to  its  managenfient ;  that  if  the  property  were  not  sold,  he 
should  always  be  at  liberty  to  take  the  in'trest  already  oflbred  him."  On  this 
assurance  then,  and  as  minager  of  the  pro,ierty,  he  remained  until  the  death  of 
Hill  and  the  arrival  of  Djnnisloun,  who  elected  to  continue  workinor  the  planta- 
tion, and  entered  into  a  new  agreement,  the  former  one,  as  Miiligan  himself 
declares,  never  having  been  executed. 

What  are  the  terms  of  this  agreement  7  Dennistoun  agrees  to  sell  to  Miili- 
gan one-third  of  the  plantation  and  slaves  for  fiily-two  thousand  dollars — payable 
in  one,  two,  three,  four,  five,  six,  and  seven  years,  in  equal  instalments,  without 
any  intei-est  until  the  end  of  the  contract;  and,  on  whatever  sam  may  be  then 
unpaid,  Miiligan  is  to  pay  six  per  cent  interest,  and  to  give  a  special  mortgage 
on  the  property  until  the  whole  is  paid.  Against  this  waiver  of  interest,  Miili- 
gan was  to  give  the  services  often  slaves,  and  six  negroes  in  ttaiu  Uberi;  we 
say  he  was  to  do  so,  becauss  it  is  a  reasonable  construction  of  the  two  clausee, 
and  because  the  court  will  find  that  from  the  end  of  this  term  interest  is  ckargeif 
and  wages  tdlowed  Miiligan  for  the  Tiegroes.  Miiligan  is  to  reside  on  the  plants 
tion  and  manage  it,  and  for  these  services  is  to  receive  one  thousand  dollars  a 
year.  The  contract  was  to  last  for  seven  years,  at  the  end  of  which  period,  if 
agreeable  to  all  parties,  it  was  to  be  renewed ;  but  if  a  dissolution  should  take 
phice,  the  value  of  the  property  was  to  be  fixed  for  settlement  by  mutual  ap* 
piaisement,  or  by  public  sale. 

Now,  this  is  all  the  agreement  contains  in  the  nature  of  a  contract  translative 
of  property.  What  is  it  but  an  agreement  or  promise  to  sell  on  a  suspensive  con- 
dition, to  wit,  the  will  of  the  parties  at  the  end  of  seven  years,  and  the  giving  of  a 
mortgage  to  secure  the  purchase  money  unprovided  for  at  the  expi  ration  of  that  term  ? 

Had  the  parties  intended  a  present  transfer  of  title  to  the  land,  would  Denniss 
toun  have  stipulated  for  a  mortgage  at  the  end  of  seven  years  to  secure  a 
balance,  when  he  jeoparded  through  that  period  the  safety  cfthe  whole  f  It  is 
clear  that  Miiligan  was  not  called  upon  to  give  security  until  the  end  of  this 
period.  What  would  have  been  the  eSact  of  judgments  agauist  him  through  the 
period  which  preceded  it,  or,  if  he  were  proprietor,  of  mortgages  or  sales  ? 

Admitting  this  contract  to  be  one  to  which  the  article  of  our  Code  is  appli- 
cable, it  was  suspensive  in  its  opercuian.  The  interest,  like  the  springing  use  at 
common  law,  came  into  legal  and  perfect  existence  when  the  condition  on 
which  it  depended  had  been  complied  with,  and  not  before.  But  we 
deny  that  this  agreement  amounts  to  such  a  promise  to  sell  as  is  contemplated 
by  the  Code,  or  the  commentators  referred  to.  We  contend  that  the  intention  of 
the  parties  was  to  form  a  co-partnership,  the  stock  in  trade  of  which  was  the 
property  in  question — the  business  to  be  carried  on,  the  production  of  sugar- 
The  language  of  the  agreement  can  bear  no  other  constructioD.    After  recitiiig 
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the  agreement  to  sell  at  terms  extending  through  seven  years,  and  providing,  in 
the  fourth  article,  the  means  by  which  Milligan  was  prospectiveiy  to  become 
interested  in  the  capital,  to  wit,  the  yearly  appropriation  of  one-third  of  the  profits 
to  which  his  interest  was  to  be  limited,  the  fifth  expressly  declares  that  the  con-' 
trad  should  exist  for  seven  years,  renewable  or  determinable  at  the  option  of  either 
party ;  and  that,  in  case  of  dissolution,  the  value  of  the  property  should  be  ascer- 
tained by  mutual  appraisement,  or  by  sale ;  and  in  the  first  article,  and  couplsd 
with  the  agreement  to  sell,  it  is  stated  that,  at  the  end  of  the  contract,  on  whatever 
Bun  may  remain  unpaid,  Milligan  was  to  pay  interest  at  six  per  cent,  and  give 
a  special  mortgage  to  secure  the  balance.  Why  was  the  mortgage  to  be  given 
at  the  end  of  the  seven  years  7  Because  it  was  not  until  that  period  that  he 
could  be  considered  an  owner  of  the 'soil,  and  because  he  had  nut,  until  he  had 
performed  the  acts  then  stipulated,  the  power  to  give  it.  This  right  was  to  be 
acquired  by  the  gradual  appropriation  of  the  share  given  him  of  the  profits. 

The  features  of  this  case  are  identical  ¥dtli  those  of  MiUaudon  v.  SUtestre  and 
others,  8  La.  262,  although  the  garbled  manner  in  which  the  statement  of  fieiciB 
18  given  by  the  reporter  might  well  make  its  identity  difficult  of  apprehension. 
In  that  case,  as  will  be  seen  by  referring  to  the  original  record,  MiUaudon,  on  the 
3d  January,  1833,  filed  in  the  District  Court  of  the  First  District  a  petition, 
alleging  that,  on  the  17th  February,  1830,  he  entered  into  partnership  with 
h  6l  J.Im  Silvestre,  for  the  special  purpose  of  manu&cturing  rum  and  carrying 
on  a  sugar  refinery ;  that,  relying  on  their  care  and  industry,  he  confided  to  their 
entire  possession  and  management  a  large  and  valuable  property,  composing  the 
capital  <^  said  partnership ;  that  Silvestre  p^  etJUs  have  neglected  their  duties, 
whereby  the  property  has  been  greatly  deteriorated ;  that  they  have  refused  and 
neglected  to  pay  the  whole,  or  any  part  of  the  sums  of  money  stipulated  to  be  paid 
by  said  articles,  either  for  capital  or  interest,  or  to  purchase  the  necessary  means 
of  working  the  establishment,  and  have  allowed  it  to  suspend  its  operations,  and 
by  their  continued  neglect  have  induced  disorder  and  loss,  which  must  be  borne 
by  petitioner ;  that,  under  the  hope  of  amendment,  petitioner  has  continued  to 
make  advances,  so  that  the  concern  is  indebted  to  him,  exclusive  of  the  capital,  in 
the  sum  of  1(74,803  33,  for  one-half  of  which  the  defendants  are  liable,  but  which 
they  refuse  to  pay;  that  the  concern  might  yield  profit,  but  as  conducted  must 
result  in  final  ruin.  He  prays  for  a  decree  that  the  partnership  be  dissolved ; 
that  liquidation  be  ordered,  and  that  defendants  be  ordered  to  produce  books,  ^. 
that  the  lands,  slaves,  buildings,  &c.,  be  sold  to  accomplish  liquidalion,  and  (2t»- 
eharge  debts  of  concern;  that  he  have  judgment  for  half  the  sum  of  money  so 
due  him  for  advances ;  that  he  have  judgment  for  the  interest  due  on  capital, 
as  stipulated  in  said  articles,  and  for  the  amount  of  said  capital,  and  for  general 
relief.    The  act  of  copartnership,  annexed  as  part  of  the  petition,  is  as  follows : 

**  Lea  Boossignes,  Laurent  MiUaudon  d*une  part,  et  Louis  Silvestre  et  Jean 
Louis  Silvestre,  associ^es  en  cette  paroisse  sous  la  raison  de  Silvestre  p^re  et 
fils  dVititre  part,  d^ireux  de  poes^er  en  commun  et  contmuer  Petablissement 
connu  sous  le  nom  de  distillerie  de  Fort  &  Clement,  conviennent  de  ce  qui  suit : 
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^  Lanrent  MiUaadon  Tend  a  Messiears  Sflvestre  p^re  et  file,  la  demie  de  cette 
propri^te  conaue  sous  le  nom  de  distillerie,  autrefois  ^  Fort  &>  k  Clement,  en- 
auite  i  Abraham  Miller  et  L.  MUlaudon,  et  actuellement  k  ce  dernier  en  seal. 
La  dite  propri^t^  sita^e  dans  le  fauxbourg  Lacourse,  pr^s  de  la  ville,.conteiiant, 
lo.  sept  terrains ;"  &c.  &c. 

Les  batisses  etablissemens  dessns  et  tons  les  articles  ^numeres  dans  le  pre* 
sent  sout  estimes  k  quatre-vingt  mille  piastres,  y  compris  les  esclaves  et  pris  en 
soci^t^  pour  la  dite  valeur  an  comptant,  la  demie  vendue  ^  Messrs.  Silvestre  p^te 
et  fils  est  de  quarante  mille  piastres. 

Messrs.  Silvestre  p^re  et  fils  vendent  la  demie  des  eedaves  etobjets,  ci-dessoua 
^nonc68,  et  qu'ils  portent  dans  la  pr^sente  soci^te,  &c. 

Lequel  total  de  six  mille  piastres,  montant  des*  objets  k  Messieurs  Silvestre, 
pdre  et  fils,  ils  en  vendent  la  moitie  k  L.  Millaudon,  soit  bois  mille  piastres,  lee- 
qnelles  deduites  des  quarante  mille  piastres  ci-dessus,  ils  restent  redevaUes  au 
dit  L.  Millaudon  de  la  sommede  trentensept  mille  piastres,  valeur  de  la  moiti6  de 
r^tablissement,  distillerie,  ^ifices,  et  antres  objets,  et  pour  cette  balance  d&e  k  L, 
Millaudon,  de  trentenropt  mille  piastres,  Messrs.  Silvestre  p^re  et  fils,  s'obligent  k 
payer  jusqu'au  remboursement  final,  un  inter^t  de  six  pour  cent.  Tan,  ^dater  de  10 
F^vrier,  1830,  et  payable  au  dit  Millaudon  &  la  fin  de  chaque  ann^  Le  dit 
teblissement  dans  son  ^tat  actuel,  tant  pour  la  portion  foumie  par  L.  Millau* 
don  et  celle  de  Silvestre  p^re  et  fils  est  estim^  k  la  somme  de  quatre-vingt-dix 
mille  piastres ;  le  but  des  int^raeses  ^tant  de  le  faire  valoir,  tant  pour  y  continuer 
les  spiritueux,  que  pour  y  travailler  les  sucres,  ils  conviennent  de  ce  qui  suit : 

Art  1.  Silvestre  p^re  et  fils,  s'occuperoat  exclusivement  de  Petablissement 
ci-dessus,  ils  ne  feront  d'autres  affiJresque  pour  le  m^me,  et  ils  y  donnerant  tons 
kun  soins  et  temps,  &c. 

3.  Silvestre  pdre  et  fils  pourleur  travail,  peines  et  soins  et  attentions,  de  m^me 
que  pour  leur  temps  donn^  k  P^tabltssement  auront  droit  k  une  somme  de  deux 
■lille  piastres  paran,laquelle  leur  sera  payee  par  I'^taUissement  et  fera  partie 
des  d^penses  du  m^me,  &c. 

7.  A  chaque  balance  aux  6poques  mentionn^s  ci-dessus,  les  comptes  respectifii 
des  int^resses  s^ront  d^bitte  des  pertes  et  credits  des  profits ;  les  pertes  o^ 
profits  ^tant  supports  par  portion  ^gale,  L.  Millaudon  la  moiti6,  Silvestre  p^re 
et  fils  I'autre  moiti^. 

8.  Sur  la  moiti^  des  b^n^fices  resultants  k  Silvestre  p^re  et  fils  sercmt  d*aboid 
prelev^  les  int^rftts  qa*ils  doivent  sur  le  prix  de  leur  moitie,  et  Texc^dent,  s'il  y 
a  un  payment  de  cette  mdme  moitie  de  I'^tablissenient,  venle  que  le  dit  Millaudon 
leur  passera  k  Tacquit  de  cette  m^me  moiti6. 

13.  Lapr^sente  soci^t^  est  pour  le  terme  de  cinq  ans,  k  dater  de  ce  jour  due* 
sept  Fl!vrier,  1830,  d&c.  dtc. 
Nouvelle  Orleans,  le  dix-sept  F^vrier,  dix^huit-cente-trente. 

(Sign«)  MILLAUDON, 

SILVESTRE.  p^re, 
J.  Ls.  SILVESTRE. 
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MnUndon  ih%n  filed  a  suplemexital  petition,  in  which  he  alleges :  That  since 
filing  the  petition  he  had  discovered  that  the  defendants  did,  on  the  26th  August 
last,  clandestinely,  collusively,  and  without  the  knowledge  and  consent  of  your 
petitioner,  and  without  any  right  or  title  thereto,  sell  and  convey,  by  act  before  C* 
Pollock,  to  John  Morris  Bach,  of  the  city  of  New  Orleans,  half  the  property, 
moveable,  immovable  and  slaves,  which  constituted  the  capital  stock  of  the  part- 
nership set  forth  in  the  original  petition,  which  sale  was  made  with  the  view  to 
defraud  the  petitioner  of  his  property,  and  convert  the  same  to  his  own  use. 
That  since  said  sale  defendants  had  appropriated  to  themselves  all  the  rents,  profits 
and  proceeds  of  the  said  property,  without  any  payment  or  satisfaction  to  your  peti- 
tioner. That  defendants,  Silvestre  p^re  etfils,  are  in  possession  of  said  proper^ 
tig;  that  he  believes  it  will  be  deteriorated  and  fraudulently  disposed  of,  and  the 
whole  put  without  the  reach  of  process,  to  his  damage  and  loss.  He,  therefore, 
prays  for  a  sequestration ;  that  the  facts  set  forth  be  taken  into  consideration  in 
deciding  on  the  prayer  of  the  original  petition ;  that  Bach  and  Dufour,  the  pie- 
tended  vendees,  be  made  parties ;  and  that  the  sale,  and  mortgage  thereon  granted 
to  Dufi>ur,  be  declared  void,  and  his  property  decreed  to  be  restored  to  him,  or 
sold  for  the  liquidation  of  the  affidrs  of  the  partnership. 

Bach  and  Dufour,  pleaded  the  general  issue,  &c.  Silvestre  p^re  et  fils,  plead- 
ed the  general  issue,  averring  that,  on  the  17th  February,  1830,  they  entered  into 
a  synallagmatic  eontracij  under  private  signature,  with  the  plaintiff,  whereby  he  sold 
to  them,  for  the  consideration  therein  expressed,  one  undivided  moiety  of  certain 
real  estate  and  slaves  therein  described,  for  the  consideration  therein  expressed. 
They  aver  that  by  this  act  of  sale,  the  full  and  absolute  ownership  of  one  undivided 
moiety  of  the  urhole  vested  in  them,  and  that  they  were  at  liberty  at  any  time  to 
liispoee  of  the  same,  except  as  to  the  use  of  the  premises  which  was  reserved  for 
the  use  of  the  partnership  for  the  time  it  was  to  last  That  all  obligations  impos- 
ed on  them  had  been  complied  with,  thus  denying  that  the  concern  was  losing. 
They  aver  that  from  the  commencement,  plaintiff  took  the  entire  management  of 
the  concern  into  his  hands,  without  consulting  them,  and  that  if  it  be  unprofitaUe 
it  results  from  his  fraudulent  practices ;  that  the  mode  of  payment,  both  of  interest 
and  capital  of  the  balance  due  to  the  plaintifl^  is  provided  for  by  the  contract  itself; 
and  they  aver  that  plaintiff's  own  acts  have  stopped  them  from  finally  discharging 
the  same.  They  deny  that  any  sum  was  due  to  him,  oi^  if  so,  aver  that  it  was  cover- 
•d  hf  the  proceeds  of  sales,  and  shipments  nuuie  by  plaintiff  .pnaccounted  for ;  and 
as  for  ihebalanee  due  on  the  price  of  the  sale,  contend  that  plaintiff  has  tio  right  of  ac-^ 
Hon  in  the  form  in  which  the  suit  is  brought^  because  owing  to  his  own  wrong  the 
condition  stipulated  was  not  complied  with  and  the  payment  fulfilled.  They  aver 
that  the  sale  was  bona  fide,  openly  and  publicly  made ;  that  they  had  a  right  to 
make  the  same,  having  reserved  the  use  for  the  period  of  the  partnership.  They 
pray  for  a  dissolution  of  the  sequestratiop,  as  the  profits  of  the  term  would  have 
equalled  the  purchase  money  unpaid,  and  for  general  relief,  &c. 

The  settlement  of  accounts  was  referred  by  the  court  to  auditors,  who  repoitp 
ed  a  balance  due  to  the  plaintiff  of  $39,490  76  and  (37,760  84,  making  together 
You  XI.  48 
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the  sum  of  seventy-seven  thousand  two  hundred^and  fifty-one  dollars  and  sixty 
cents ;  the  distillery  and  utensils,  buildings  and  slaves  belonging  one  half  to 
each  of  the  parties.  This  report  was  afterwards  corrected  by  the  court,  and  re- 
duced to  868,067  77. 

The  court  rendered  judgment,  that  the  partnership  be  dissolved,  that  Millaudon 
recover  from  Silvestre  pere  et  fils,  $68,067  77,  with  costs.  That  the  proper- 
ty described  in  the  articles  of  partnership,  and  sequestered,  be  sold  to  satisfy  the 
debt,  and  in  block  as  incapable  of  division.  That  the  act  of  sale  to  Bach  be  made 
null  and  void,  and  the  mortgage  therein  stipulated  cancelled  and  annulled.  In 
giving  his  reasons  for  the  judgment,  the  district  judge,  says :  **  This  act  con- 
tains :  1.  A  preamble  of  their  general  agreement  and  intentions.  2.  Special 
articles  of  agreement  The  preamble  recites  that  Millaudon  and  Silvestre  pdre 
et  fils,  being  desirous  to  possess  in  common  and  to  continue  the  establishment 
known  by  the  name  of  the  distillery  of  Fort  &.  Clement,  agree  as  follows :  Mil- 
laudon  sells  to  Silvestre  half  of  the  distiUery,  describing  the  lots  and  property  mtn- 
tUely,  also  the  slaves  and  distillery  tUensUSy  the  whole  estimated  at  $80,000,  and 
put  intJb  the  partnership  at  that  price  cash.  The  half  sold  to  Silvestre  is  $40,000. 
Silvestre  sells  to  MiUavdon  certain  slaves  and  ulensUs  valued  at  $6,000 ;  and  de- 
ducting $3,000  there  remained  due  to  Millaudon  $37,000,  the  value  of  half  the 
distillery,  edifices,  and  other  objects,  on  which  sum  Silvestre  binds  himself  to  pay 
Millaudon  an  interest  at  the  rate  of  six  per  cent  until  its  final  reimbursement  The 
whole  establishment  is  estimated  at  $86,000.  The  8th  special  article  provides 
that,  from  half  of  the  profits  coming  to  Silvestre,  there  shall  be  taken  annually 
the  interest  they  will  owe  on  the  price  of  the  half;  and  the  excess,  if  there  be  any, 
is  to  go  towards  the  payment  of  that  half  of  the  establishment,  a  sale  of  which 
Millaudon  will  pass  to  them  on  payment  of  that  half.  The  other  articles  are  irre- 
levant 

"  I  am  fully  aware  of  the  article  of  the  Code  and  the  decisions  of  the  courts,  that 
an  agreement  to  sell,  is  a  sale;  but  that  does  not  prevent  making  cf  conditions,  upon 
the  fulfilment  only  of  which  it  is  to  take  effect.  If  a  party  make  a  sale,  upon  con- 
dition that  the  buyer  pay  down  the  price,  it  can  have  no  eSbct  till  the  price  is 
paid  down.  If  half  only  is  paid,  the  buyer  has  a  certain  interest  in  the  property, 
but  cannot  be  said  to  be  owner  till  the  whole  price  is  paid.  This  whole  contract 
must  be  taken  together,  and  when  Millaudon  says  he  sells,  the  paragraph  of  the 
8th  article  must  be  added — that  when  full  payment  is  made  he  will  pass  title.  If 
we  look  to  his  intention,  as  clearly  gathered  from  the  act,  it  cannot  be  said  that  be 
intended  to  pass  a  title  at  that  moment  It  is  an  agreement  in  relation  to  the  sale 
cf  lands,  and  which  has  certain  effects,  biUilis  not  a  sale.  His  contract  is  especi- 
ally open  to  interpretation  by  intention ;  it  is  a  complex  contract,  with  many  special 
clauses ;  it  is  a  contract  of  partnership,  in  which  if  there  be  any  obscurity,  inten- 
tion is  to  be  looked  for.  The  words  qfiheSih  article  being  a  special  stipulation^ 
are  to  control  the  more  general  terms  of  the  preamble ;  and,  it  is  clear,  from  the  8th 
article,  that  there  was  no  intention  to  vest  present  title.  The  words  of  the  pream- 
ble are  in  the  present  tense,  but  it  is  well  known  that  this  form  of  expression  is 
frequently  used  with  a  future  sense.    The  speaker  or  writer  regtada  more  the  in 
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tentioDS  which  are  at  the  moment  operating  on  his  mind,  than  the  fature  acts 
which  are  the  result  of  those  intentions.  I  repeat,  if  the  whole  act  be  taken  to- 
gether, viz :  all  those  parts  which  relate  to  title  and  ownership  of  the  property,  it 
clearly  was  not  the  intention  of  Millaudon  to  convey  any  title  till  the  property  was 
paid  for,  and  this  btention  is  clearly  to  be  gathered  by  any  man  who  reads  the  in- 
strament  with  a  wish  fully  to  be  informed  of  its  meaning.  But  another  view  of 
the  subject  is  to  be  taken. 

*"  I  am  aware  of  article  2796  of  the  Civil  Code,  and  of  the  case  in  3  La.  494 ;  but 
I  do  not  consider  that  that  article  prevents  the  parties  from  converting  real  estate , 
and  slaves  even,  into  commercial  partnership  property,  if  they  see  fit.  There  is 
nothing  prohibitory,  and  no  policy  of  law,  against  it.  I  consider  the  article  as  a 
mere  general  definition  and  description  of  a  commercial  partnership,  as  ordinarily 
entered  into ;  not  as  containing  any  restriction  on  the  right  of  parties  to  contract 
as  they  see  fit,  &c.'* 

It  will  be  seen  that  here,  as  in  the  case  under  consideration,  Millaudon  was  sole 
proprietor;  that  he  sells  a  moiety  of  the  premises,  and  that  t!ie  vendee,  as  is  the 
case  with  Milligan,  is  in  what  is  termed  possession  (ftite  premises.  It  is  true  that 
the  object  of  the  parties  in  making  the  sale  is  here  expressly  declared  to  be  a  part- 
nership, whilst  in  our  case  the  intention  is  inferred  from  language  which,  to  our 
apprehension,  is  unequivocal.  The  lower  court  held  the  instrument  one  to  be 
construed  by  intention,  and  that  the  words  of  conveyance  were  to  be  controlled 
by  the  context,  and  that  titk  did  not  pass,  but  that  the  property  remained  in 
Millaudon  udtil  fulfilment  of  the  conditions  on  which  the  sale  was  predicated,  it 
being  a  partnership  capital  for  which  Silvestre  was  still  indebted  to  the  firm,  or  if 
the  court  please,  to  the  plaintiff.  Had  the  words,  Millaudon  sells  to  Silvestre,  con- 
veyed a  right  of  property,  the  court  could  only  have  given  judgment  for  the  debt; 
and,  however  it  might  have  dealt  with  the  personalty,  it  is  clear  the  realty  could  have 
been  got  at  only  by  an  hypothecary  action,  or  by  an  ordinary  sale  under  execution. 

It  is  clear  then  that  the  lower  court  did  not  consider  that  the  property  had 
changed  hands. 

What  was  the  decision  of  this  court  on  appeal  ?  ''  That  all  the  property  men- 
tioned and  described  in  the  articles  of  partnership,  and  which  has  been  sequester- 
ed in  this  suit,  be  sold  to  satisfy  this  debt  and  judgment,  and  that  it  be  sold  in  block 
as  incapable  of  division,  viz :  the  land,  buildings,  dwelling,  refinery  and  distillery 
utensils  by  themselves,  and  the  slaves  by  head."  A  decree  which,  for  the  reasons 
already  urged,  involves  a  necessary  adherence  to  the  views  entertained  by  the 
lower  court,  as  it  would  otherwise  be  in  violation  of  all  law. 

In  the  opinion  of  the  court  in  the  present  case,  they  say :  '^  Let  us  inquire  a  lit- 
tle further  into  the  subsequent  acts  of  the  parties ;  and  what  do  we  find  7  From 
1828  the  partnership  premises  were  placed  under  the  control  and  administration 
of  the  deceased,"  &c.  This  is  not  the  fact ;  they  had  been  so  placed  from  the 
date  of  the  original  purchase,  and  so  continued  throughout  the  whole  interval  be- 
tween that  time  and  the  signing  of  the  articles  of  agreement,  and  so  continued 
till  Milligan's  death ;  no  chan'ge  was  efifected,  no  possession  given;  he  was,  prior 
to  the  agreement  resident  on  the  land  as  manager — he  was  so  afterwards ;  and 
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paid  as  such,  though,  through  the  generosity  of  his  partner,  clotiied  with  proepee- 
tive  rights  of  ownership.  The  court  asks  why,  if  the  sale  were  not  complete,  was 
he  chfld'ged  with  one  third  of  the  disbursements  for  improvements,  and  credited 
with  one  third  of  the  proceeds  ?  The  answer  appears  to  us  plain.  We  adnA 
that  he  had  the  right  to  claim  a  third,  on  the  fulfilment  of  certain  conditions  of 
which  these  formed  a  part,  and  because  he  was  entitled  under  the  agreement  to 
these  credits,  and  was  obliged  to  contribute  to  the  augmented  value. 

The  court  say  *'that,  with  regard  to  the  defendant's  claim  against  the  estate  of 
the  deceased  partner,  for  the  balance  which  may  remain  due  on  the  price  of  hi» 
share  in  the  premises  in  partnership,  we  cannot  agree  with  his  learned  counsel^ 
that  it  should  be  considered  as  a  partnership  debt,  to  be  satisfied  out  of  the  part- 
nership property." 

The  2794th  article  of  the  Civil  Ckxie  declares,  that  partnership  proper^  is  liable^ 
to  the  creditors  of  the  partnership  in  preference  to  those  of  the  individual  part-' 
ner ;  but  the  share  of  any  partner  may,  in  due  course  of  law,  be  seized  and  sold  to 
satisfy  his  individual  creditors,  suhfect  to  the  partrtership  debts ;  but  such  seizure^ 
if  legal,  operates  as  a  dissolution  of  the  partnership."  The  2835th  article:  That 
"  a  partner  may  be  a  creditor  of  the  partnership,  not  only  for  the  sums  which  he  has 
disbursed,  but  likewise  for  (he  obligations  which  he  has  entered  into,  bona  Jide,  for  the 
partnership,  and  for  the  losses  reasonably  incurred  in  his  administration."  The 
latter  article  is,  in  efiect,  and  nearly  in  words,  identical  with  art.  1862  of  the  Code' 
Napolton,  which  declares  that,  *'  Un  associe  k  action  contre  le  soci^t^,  non-seule- 
ment  ^  raison  des  sommes  qu'il  a  dcboursees  pour  elle,  mais  encore  k  raison  dee 
obligations  qu'il  a  contract^es  de  bonne  foi  pour  les  affiiires  de  la  society,  et  de» 
risques  inseparables  de  sa  gestion." 

Pothier,  Soci6t6,  in  chapter  7,  which  treats  **  Des  choees  dont  un  associe  peat 
^tre  cr^ancier  de  la  soci^te,  et  dont  les  autres  associ^s  sent  obliges  de  lui  laire 
raison,  chacun  pour  la  part  qu'il  a  dans  la  soci^t^,"  says,  no.  126 :  ''Lersqn'un 
assooi^  a  mis  dans  la  soci^te  des  choses  dont  il  ne  devait  que  la  jouissance  par 
le  cdntrat  de  societe,  il  est  cr^ancier  de  la  soci^t^  pour  lesdites  choses,  qui 
doivent  lui  6tre  restituees  lors  de  la  dissolution  de  la  societe."  He  adds,  that 
if  the  objects  were  not  of  a  nature  to  sell,  and  which  he  was  to  take  back  in  spe- 
cie, they  remain  at  his  risk;  if,  on  the  contrary,  they  were  saleable,  or  subject  to 
deterioration,  and  had  been  contributed  under  valuation,  he  is  a  creditor,  not  for 
the  things,  but  for  the  value.  The  source  from  whence  was  derived  the  388dtb 
artide  of  our  Code,  is  no.  128,  where  Pothier  says :  **  Un  associe  doit  6tre  indem- 
nise  par  k  society  non-seulement  des  debours^  qu'il  a  faits  et  des  obGgationB 
qu*il  a  contracts  directement  et  principalement  pour  les  afiaires  de  la  soci^t^;  il 
doit  parreillement  T^tre  des  risques  et  des  hasarda  qu'il  a  courus,  lorsqu'ila  etaient 
inseparables  de  la  gestion  qu'il  a  eiie  des  afiSiires  de  la  sociH^,  et  qu'il  ne  les  a 
courus  que  pour  les-dites  afl&ires :"  and  here  we  would  specially  call  the  attentioo 
of  the  court  to  the  reasons  given,  which  furnish  a  clue  to  a  doctrine  um'versally 
acknowledged  in  the  courts  of  England:  **  Car  la  soci^t^  devant-aroir  tout  le 
proJU  qui  r^ulte  de  cette  gestion,  0  est  equitable  qu'elle  supporte  tens  les  risqaea* 
Vbi  lucrum,  ibi  et  periculum  esse  debet. 
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Favard,  vei!).  Soci^t^,  chap.  2,  sec.  6, }  2,  holds  the  same  doctrine :  '*  La  society 
devant  profiter  de  toas  les  gains  et  b^n^ces  qui  penvent  r^suher  de  k  gestion  de 
ses  affidres,  elle  doit  supporter  toutes  les  depenses  qne  ceite  gestion  pent  occamon- 
er,  et,  par  suite,  elle  doit  indemniserl'associ^  qui  en  est  charge  de  toates  les  pertes 
qu'il  a  ^prony^es,  et  de  tontes  les  depenses  qn'O  a  k^Jb  obligfe  de  &ire,  par  suite 
des  risqnes  inseparables  de  sa  gestion." 

Delvinconrtisto  the  same  efl^t.  Vol.  9,  page  182,  { 11, 12^  13. 

At  common  law  this  principle  is  untyerBally  acted  on,  not  only  as  a  legal  but 
tB  an  equitable  principle.  €row,  page  235^  in  speaking  of  the  coDseqsences  of  a 
dissolntion  says :  ^  The  joint  property  being  disposed  of;  die  joint  creditors  haye 
primary  claim  in  the  fund  constituted  by  its  produce.  This  is  coBsontont  with  <her 
principle,  qui  serUii  comrnodum  $entire  debet  et  emu;  as  partnership  property  faflHr 
been  acquired  by  the  means  of  partnership  debts,  it  ought  to  be  first  applied  in  dis^ 
charge  of  them." 

Stoiy,  in  his  treatise  on  Partnershipj  p.  136,  says :  *' Besides  this  community 
of  interest  in  tiie  capital  stock,  funds  and  eflects  of  the  partnership,  each  partner 
has  certain  ri^ts,  liens,  and  privileges  thereon  In  the  first  place,  no  one  partner' 
has  any  right  or  share  in  the  partnership  property,  except  what  lemains  thereof 
after  the  full  discharge  and  pa3rment  of  all  the  debts  and  liabilitiei^  of  the  partnership; 
and,  therefore,  each  partner  has  a  right  to  have  the  same  applied  to  the  due  dis-^ 
cihai^  and  payment  of  all  such  debts  and  liabilities,  before  any  one  of  the  partner^ 
ot  his  personal  representativest  or  his  individual  creditors,  can  claim  any  right 
or  title  tliereto."  "  Each  partner  has  also  a  specific  lien  on  the  present  anil 
future  property  of  the  partnership,  not  only  for  the  debts  and  liabilities  doe  to^ 
third  persons,  but  also  for  his  own  amount  or  share  of  the  cal^itB],  stock  voA 
funds,  and  for  all  moneys  advanced  by  him  for  the  use  of  the  firm,  and  also  I6i^ 
all  debts  due  to  the  %sm  for  moneys  abstracted  by  any  other  partner  firom  avcb 
stock  and  funds  beycnd  his  share."  **  Hence  it  may  be  stated,  as  a  general  corol- 
lary from  the  foregoing  considerations,  that  no  separate  creditor  of  any  partner' 
can  acquire  any  right,  title,  or  interest  in  the  partnership  ^tock,  funds  or  efiects/ 
by  process  or  otherwise,  merely  in  his  character  as  such  creditor,  except  for  eo 
much  as  belongs  to  that  partner,  as  his  share  or  balance,  after  aR  prior  ckntm 
(hereon  are  deducted  and  aatisjied,^* 

Suppose  the  case  of  a  partnership  for  a  term  of  years,  in  which  the'  cajrital  is 
Ivholly  furnished  by  the  one,  an  interest  immediate  in  the  profits,  and  contingent 
in  the  capital,  given  to  tSie  other,  to  wit,  on  his  contributing  certain  sums  at 
Stated  periods.  So  long  as  the  concern  goes  on  weH,  the  working  partner,  as  he 
is  called,  receives  the  benefits  arising  from  the  employment  of  his  partner's  capi- 
tal, and,  at  length,  by  contributions  on  his  part,  becomes  an  owner  of  the  stock 
U>  the  extent  of  his  share.  Now  reverse  the  case,  and  suppose  the  cbncem 
-results  in  loss,  according  to  the  doctrine  established  by  the  court,  the  capitalist, 
as  we  admit,  is  first  boand  to  pay  all  social  debts,  to  the  amount,  not  of  the  share 
Ii6  has  in  the  profits,  but  as  thottgfa  he  had  been  alone  liable.  The  airticles  of 
eopsrtnership  bind  him  to  this  exiient ;  but  when  the  converse  of  the  rule  is 
sought  to  bo  enforced,  we  are  loldthat,  for  this  payment,  on  behalf  oftiie  ftpm,  of 
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debts  which  his  oopartner  was  bouod  to  liquidate,  he  is  not  a  creditor  of  the  firm, 
but  of  the  individual  partner,  to  whose  estate,  in  common  with  a  mass  of  indi- 
vidual creditors,  he  is  to  look  for  payment,  and  of  which  his  share  in  the  residue 
of  partnership  assets,  if  such  there  be,  will  form  an  item. 

We  can  establish  no  distinction  between  the  advance,  on  the  creation  of  the 
partnership,  of  the  whole  stock  in  trade  by  one  partner,  and  subsequent  advances 
or  sales  he  may  make  to  it  during  its  continuance,  and  we  confess  our  inability 
to  seize  the  distinction  as  laid  down  by  the  court.  Much  difficulty  is  created  by 
the  imperfect  state  in  which  our  law  is  left  by  the  Civil  Code.  We  are  referred 
to  laws  which  have  never  been  enacted,  and,  in  the  absence  of  enactment,  are 
sent  to  seek  such  law  as  we  may  find.  We  have  shown  that,  under  the  French 
law  prior  to  the  Code,  partners  of  the  firm  were  its  creditors  for  advances  made> 
or  risks  or  obligations  entered  into  for  its  benefit,  upon  the  principle  that  tM 
lucrum  ibi  et  periculum  esse  debet,  and  that  writers  since  that  period  have  laid 
down  as  law  the  same  doctrine ;  that  both  at  law  and  in  equity,  in  a  country  in 
which  this  subject  is  perhaps  as  fully  understood,  and  the  interests  of  parties  as 
carefully  guarded  as  in  any  upon  earth,  the  principle  is  recognised ;  and  that  th  e 
same  has  been  sanctioned  by  the  writers  and  decisions  in  this  country. 

What  are  the  decisions  in  this  State  upon  the  subject  ?  The  case  of  Purdy 
et  dl.  V.  Hood  etaLy  5  Mart  N.  S.  630,  expressly  recognises  the  doctrine.  We 
do  not  comprehend  the  distinction  drawn  by  the  court,  between  this  case  and  the 
one  at  issue.  The  court  says,  <'the  distinction  is  a  very  obvious  one;  here* 
again,  the  property  was  not  purchased  for  the  benefit  of  the  partnership,  but  only 
for  the  individual  benefit  of  Milligan ;  and  it  seems  clear  that  his  vendor,  as  suchf 
cannot  pretend  to  set  up  his  claim  as  being  a  debt  of  the  firm,  to  be  paid  out  of 
the  partnership  assets."  In  the  case  quoted,  the  attaching  creditors  recovered, 
because  they  proved  that  they  alone  had  famished  the  means  of  payment  for  the 
property  attached,  and  they  were  held  to  be  creditors  of  the  partnership,  and  their 
right  to  claim  against  an  individual  creditor  of  their  partner  established. 

Where  does  the  court  find  authority  to  say,  that  the  property  was  not  purchased 
for  the  partnership,  but  for  the  separate  benefit  of  Milligan  ?  It  was  originally 
bought,  it  is  true,  with  reference  to  his  interest,  which  he  refected;  after  a  lapse 
of  about  eight  years,  he  changed  his  mind,  and  was,  when  the  property  had 
become  wholly  that  of  his  partner,  admitted  into  the  concern.  But  the  putting 
in  of  the  capital  was  an  act  of  Dennistoun  alone,  and  for  it  he  surely  had  the 
rights  and  remedies  accorded,  under  the  principles  we  have  expounded,  to  part- 
ners who  thus  become  creditors  of  the  firm  for  advances  they  have  made  on  its 
behalf.  Without  this  contribution  could  the  partnership  have  existed,  or  the  profits 
have  been  realized?  Unless  the  partnership  had  been  the  inducemerU,  would  the 
sale  have  been  made  7 

In  Nathan  v.  Gardere,  we  confess  that  the  court  seem  to  have  entertained  an 
opinion  adverse  to  our  views,  but  we  are  obliged  to  say,  with  all  respect  to  its  opinion, 
that"  it  is  one  which  cannot  be  reconciled  with  what  we  conceive  to  be  sound 
law,  and  at  any  rate  it  can  rank  but  as  a  dictum,  the  case  having  been  decided 
upon  the  ground  that  the  property,  for  the  purchase  of  which  the  advance  was 


JULY,  1845.  888 


Tbomson,  Executor,  y.  Mytne. 


claimed  to  have  been  made,  was  separated  from  the  stock  in  trade  by  the  act 
of  the  claimant,  and  had  ceased  to  be  partnership  property. 

In  the  case  of  Bernard,  Syndic,  v.  Dufour,  17  La.  698,  the  parties  were  part- 
ners in  a  commercial  firm,  and  purchased,  as  a  matter  of  speculation,  real  estate, 
it  is  alleged,  with  means  furnished  by  the  firm ;  'but  the  property  was  not  pur- 
chased as  essential  to  the  carrying  on  of  the  copartnership ;  it  was  bought  by 
what,  had  the  concern  gone  on  well,  would  have  been  the  profits,  which  they 
had  a  right  to  use  as  they  thought  fit ;  and  in  this  view  of  the  case,  certainly, 
would  have  been  individual  property.  Did  the  failure  of  Paloc  change  its  nature  7 
The  court  decided  it  didjnrt,  and  we  conceive  correctly;  because  this  was  not 
an  advance  on  account  of  the  firm,  by  which  its  creditors  toere  or  might  be  bene^ 
fled,  and  which  claims  protection  under  the  maxim  we  have  already  more  thao 
once  cited,  but  a  conversion,  by  both  partners,  of  means  which  they  might,  in 
the  like  manner,  have  spent  in  wine  or  horses. 

We  now  come  to  the  case  of  MUlaudon  v.  Sikestre,  which  winds  up  the 
authorities  referred  to  in  the  judgment,  and  we  contend,  as  we  have  already  con- 
tended, that  it  is  conclusive  on  the  subject. 

The  court,  in  adverting  to  this  case,  has  said :  **  There  is  a  vast  distinction  to 
be  made  between  this  case  and  that  of  Millaudon  v.  Silvestre,  8  La.  262,  relied 
on  by  defendant's  counsel,  and  to  the  record  of  which  we  have  been  referred. 
There  tiie  object  of  the  action  was  to  dissolve  the  partnership,  to  liquidate  the 
partnership  afi&irs  and  to  recover  whatever  sums  of  money  might  appear  to  be 
due  to  the  plaintiff  on  such  liquidation  and  settlement.  The  sale  of  (me-half  of  (he 
^partnership  properly  from  Millaudon  to  Silvestre  was  maintained,  with  the  vendor^s 
privilege.  The  sale  subsequently  made  to  a  third  person,  of  the  same  property, 
was  declared  coUusive'and  fraudulent ;  and  the  plaintifiTwas  allowed  to  recover 
the  sum  due  him  out  of  the  proceeds  of  the  sale,  in  block,  of  the  whole  of  the 
partnership  property,  without  any  regard  to  the  collsuive  sale  made  in  consequence 
of  the  omission  to  record  the  act  of  partnership  under  which  the  property  was 
claimed.  Here  there  is  no  fraud  alleged  against  any  of  the  parties ;  the  inter- 
veners only  seek  to  maintain  the  sale  for  the  benefit  of  the  creditors  of  the  deceased. 
The  contract  was  a  bona  fide  one,  and  must  be  governed  by  the  ordinary  rules.*' 

We  are  at  a  loss  to  conceive  whence  these  inferences  can  be  drawn.  That 
the  partnership  amounted  to,  or  was  in  efifoct  a  sale,  was  expressly  denied  by  the 
judgment  of  the  lower  court,  and  the  decree  was  rendered  upon  the  ground  that 
no  title  had  or  could  pass  by  it.  The  property  was  partnership  assets,  and  was 
to  be  sold  as  such ;  and  the  auditor's  report  shows  that  the  capital  contributed 
there,  as  in  our  case  by  the  monied  partner  Millaudon,  was  a  debt  which  he  had 
a  right  to  claim  out  of  the  partnership  assets. 

The  fraudulent  sale  to  Bach  and  Dnfour  was  a  mere  accessory  to  the  original 
question  at  issue.  The  suit  was  conmienced  in  the  form  in  which  it  terminated, 
in  ignorance  of  the  whole  transaction ;  it  was  by  a  supplemental  petition  that  this 
feature  was  disclosed,  and  the  court,  in  avoiding  the  sale,  merely  decided  that  it 
was  a  transaction  which  could  not  interfere  with  the  right  the  plaintifiT  had,  to 
eierciae  in  the  matter  originally  prayed  for,  his  right  as  a  partner. 
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In  ooDclution,  we  haye  to  oflbr  a  few  remarks  npon  the  kind  of  estate  which 
paitnera  take  in  real  estate,  when  made  the  capital  of  a  copartnership.  In 
SkiUmtin  V.  Parmele  and  others^  3  La.  4d4,  the  court,  quoting  the  2796th  article 
of  the  Code,  defining  commercial  partnerships,  and  remarking  the  exclusion  of 
immovables  in  the  subject'^  enumerated,  says :  *'If  the  purchase  of  slaves  or  real 
estate  were  not  only  convenient,  but  indispensable  to  carry  on  tlie  commercial 
partnership,  there  would  be  great  strength  in  the  argument  that  the  law  allowed 
sueh  things  to  become  partnership  property,  for  where  the  law  gives  ths  endj  ii 
grants  the  means.  But  in  our  view,  it  is  by  no  means  essential  that  either  land 
or  slaves  should  be  acquired  by  the  firm,  to  enable  it  to  have  the  enjoyment  or 
use  of  them.  If  either  or  both  are  required  to  facilitate  their  business,  they  may 
purchase  them,  and  with  any  funds  they  please ;  but  as  the  law  confines  their 
partnership  to  personal  property,  they  will  be  johu  ovfiers,  not  partners. 

**  This  view  of  the  subject  will  become  more  clear  by  again  referring  to  the 
definition  in  our  Code  of  a  commercial  partnership.  It  is  stated  to  be,  for  the  buying 
and  selling  of  personal  property  as  agents,  or  carrying  personal  property  for  hire. 
The  purchase  of  slaves  or  houses,  to  enable  the  firm  the  more  conveniently  to 
do  these  things,  comes  within  no  branch  of  this  definition ;  and  consequently  is 
not  an  act  which  can  be  done  by  a  commercial  partnership.  If  land  or  slaves 
could  become  partnership  property,  where  the  firm  was  mercantile,  it  would 
follow  that  they  must  be  governed  by  commercial  law.  The  Code  of  Commerce 
in  Francejdoes  not,  like  ours,  limit,  in  express  terms,  commercial  partnerships  to 
personal  property ;  but  notwithstanding  the  greater  latitude  of  its  definition,  it  is 
considered  there  that  such  an  association  can  only  act  on  things  which  are 
moveable.     Code  Com.  Note  by  PaiUety  Manuel  de  Droit  Franqais.'" 

In  Baca  v.  Ramos  and  others^  the  court  says :  "  The  act  of  sale  by  which  the 
premises  was  acquired  shows  that  the  purchase  was  made  by  the  parties  to  this 
suit  as  partners  trading  under  the  firm  of  Joseph  Ramos  &  Co.,  and  a  note  was 
given  for  one-half  the  price,  bearing  the  signature  of  the  firm.  The  partners 
toere  joint  owners,  and  either  of  them  might  have  sold  his  undivided  share,  or 
interest,  in  the  property  (3  La.  496),  but  in  case  of  suck  seizure  and  sale  he  must 
have  aceouttied  to  his  partners  for  the  prioe,  nor  could  he  have  occupied  any  part 
of  liie  property  for  his  private  use  without  compensating  his  copartners.  In 
faet^  ike  Utie  to  one  undiinded  third  was  inhim^  hut  the  valve  thereof  belonged  to  the 
partnership-  When  the  plaintiff  withdrew  firom  the  partnership,  and  received 
a  given  sum,  he  relinquished  his  interest  in  the  value  of  the  house  and  lot  in 
qnestum  to  his  copartners.  His  hsm  therefore  no  ii|^t  to  demand  a  sals  for 
partition,  as,  impiediately  after  it,'  the  pnce^  being  the  value  cf  the premiseSy  would 
ifutandy  become  the  property  efthe  drfendants. 

*^  The  distinction  which  we  have  taken  between  the  title  by  which  property  is 
heU,  and  Hie  value  thereof,  is  well  known  in  other  States  of  the  Union  where 
the  common  law  prevails;  these  lighto  are  there  distinguished  as  'legal  title' 
and  '  equitable  title ;'  there  courto  of  equity  enforce  the  righto  of  the  equitaUe 
owner,  by  compelling  the  legal  one  to  make  a  conveyance,  precisely  as  we  did 
in  the  c«M  of  ibie  V.  iS^pr^,  7  Martiii,  343." 
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In  the  cue  of  Paloe  v.  Dufmr,  already  cited,  the  court  sajd:  ''  The  doca* 
menteiy  evidence  in  the  record  shows  that  H.  Paloc  and  C.  Dufonr  became 
joint  pnrchaeers,  each  of  one  undivided  parcel  of  ground  situated  at  the  comer 
of  Dumaine  and  Burgundy  streets,  on  which  they  caused  the  said  six  houses  to 
be  buih.  The  Louisiana  Code,  art.  2777,  provides  that  a  community  of  property 
does  not,  of  itself,  create  a  partnership,  however  that  property  may  be  acquired, 
whether  by 'purchase,  donation,  accession,  inheritance,  or  prescription.  If  the 
parties  had  contemplated  making,  in  relation  to  this  property,  an  ordinary  and 
pwtieular  partnership,  they  would  no  doubt  have  reduced  it  to  writing,  and  had 
it  recorded.'* 

From  the  principles  established  by  these  decisions,  we  must  conclude — 

1st  That  immovaUes  tnay  become  the  subject  of  particular  partnerships. 

2d.  That  although  the  partners  take  title  as  joint  owners,  when  the  purchase  is 
fay  paitnerdiip  funds  they  are  but  trustees  for  the  partnership ;  or,  in  other  words, 
.are  bound  to  account  to  the  firm  for  the  advance  or  price,  and  this  where,  as  in 
the  ease  last  cited,  the  purchase  made  was  not  with  a  view  to  the  object  for 
which  t|}e  partnership  was  formed. 

Now  the  Code,  in  giving  the  preference  to  social  creditors  on  the  assets  of  the 
partnership,  md  in  declaring  that  partners  may  be  creditors  of  the  firm  for 
advanoee  made  to  it,  must  have  contemplated  ordinary  partnerships,  because,  by 
ait.  2823,  it  is  declared,  that  ^  the  partic]alar  rules  by  which  commercial  partner- 
Mps  aje  governed  will  be  found  in  the  Commercial  Code.  All  the  provisions 
not  repugnant  to  those  contained  in  that  Code,  are  also  applicable  to  commercial 
partnerships. 

Stoiy  eays,  m  his  treatise  on  Partnership,  p.  126, }  91, 92 :  **  The  true  nature , 
chancter  and  extent  of  the  rights  and  interest  of  partners  in  the  partnership 
capital,  stock,  funds  and  e&cts,  is  therefore  to  be  ascertained  by  the  doctrines  of 
law  applicable  to  that  rdation,  and  not  by  the  mere  analogies  furnished  by  joint 
tenaiaoy  or  by  tenancy  in  common.  It  may,  therefore,  be  said,  that  in  cases  of 
raal  paitnersfaips,  utikss  otherwise  provided  for  by  (heir  contract,  partners  are  joint 
owners  and  possessors  of  all  the  capital,  stock,  funds  and  efifects  belonging  to  the 
paitBerehip,  as  well  diose  which  are  acquired  during  the  partnership  as  those 
which  belong  to  it  at  the  time  of  its  first  formation  and  establishment.  So  that 
whether  its  stock,  funds  or  effects,  be  the  product  of  their  labors  or  manu&ctures, 
or  be  received  or  acquired  by  sale,  barter  or  otherwise,  in  the  course  of  their 
trade  or  business,  there  is  an  entire  community  of  right  and  interest  therein  between 
them ;  each  has  a  concurrent  tide  in  the  whole,  or,  as  Bracton  says,  tenet  totum  in 
eommunii  et  nihil  separatim  per  se, 

^  Nor  is  there  in  reality,  as  between  the  partners  themselves,  any  diflerence, 
whether  the  partnership  property,  held  for  the  purposes  of  the  trade  or  business, 
consist  of  personal  or  moveable  property,  or  of  real  or  immovable  property,  or  of 
both,  BO  far  as  their  ultimate  rights  and  interests  therein  are  concerned.  It  is  true, 
that  at  law,  real  or  immovable  property  is  deemed  to  belong  to  the  persons  in  whose 
I  the  titie  by  conveyance  stands.    If  it  is  in  the  name  cf  a  stranger,  or  of 
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one  partner  only,  he  is  deemed  the  sole  owner  at  law  :  if  it  is  in  the  names  of  all 
the  partners,  or  of  several  strangers,  they  are  deemed  joint  tenants  or  tenants  in 
common,  according  to  the  true  interpretation  of  the  terms  of  the  conveyance* 
But,  however,  the  title  may  stand  at  law,  or  in  whosesoever  name  or  names  it  may 
be,  the  real  estate  belonging  to  the  partnership,  will  in  equity  be  treated  as 
belonging  to  the  partnership  like  its  personal  funds,  and  disposable  and  distnbutr 
able  accordingly ;  and  the  parties  in  whose  name  it  stands  as  owners  of  the  legal 
title  will  be  held  to  be  trustees  of  their  partnership,  and  accountable  accordingly 
to  the  partners,  according  to  their  several  shares,  rights  and  interests,  in  the 
partnership,  as  cestuis  que  trust,  or  beneficiaries  of  the  same.  Hence,  in  equity, 
in  case  of  the  death  of  one  partner,  there  is  no  survivorship  in  the  real  estate 
of  the  partnership,  but  his  share  will  go  to  his  proper  representatives." 

In  MiUaudon  v.  SUvestre^  the  court  decided-  strictly  on  these  principles ;  the 
real  estate  and  slaves  were  considered,  alike  with  the  moveables,  partnership  a»- 
setB ;  the  title  of  joint  ownership  or  joint  tenancy  did  not  vest  in  the  Silvestres, 
because  it  was,  in  Judge  Story's  language,  '*  otherwise  stipulated  in  the  contract  ;** 
but  the  interest  was  joint,  and  properly  so  treated. 

In  Baca  v.  Ramos^  10  La.  417,  these  doctrines  were  to  a  certain  extent  ad* 
mitted.  In  the  other  cases  cited,  the  adverse  seems  to  have  been  the  opinion  of 
the  court ;  the  difficulty  of  stare  decisis  exists  in  the  way  of  either  position,  for 
they  are  hardly  reconcilable  with  each  other ;  but  the  case  of  SUvestie  was 
more  elaborately  argued,  and  involved  interests  of  very  much  larger  extent,  and 
we  confess  our  conviction  that  it  is  more  correct  in  principle,  and  as  such  should 
rank  as  the  ruling  case. 

At  all  events,  whether  treated  according  to  the  doctrines  of  the  commercial 
law  of  England,  the  Lex  Mercatoria  of  the  United  States,  or  by  the  more  limitted 
and  technical  views  taken  by  the  Civil  Code,  we  are  entitled  to  rank  as  credit- 
ors of  the  firm ;  and  as  such  to  be  paid  by  preference  out  of  the  assets.  Or,  if 
the  court  should  still  be  of  opinion  that  the  articles  operated  as  a  sale  translative 
of  title,  we  think  we  have  shown  that  it  was  conditional  only,  and  was  »T»fhoate 
or  rested  in  right,  until  the  conditions  upon  which  it  was  stipulated  were  perfirom- 
ed,  these  conditions  being  of  the  essence  of  the  contract,  which  was  in  itself 
complex,  indivisible,  and  incapable  of  partial  execution.  Civil  Code,  aits.  19fifi» 
1945,  1940  1 6. 
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The  Second  Municipality  op  New  Orleans  v.  Rice  Garland. 

An  action  of  revendication  of  real  property  may  be  instituted  before  the  court  within 
wboM  jorifldiction  the  property  is  tituated,  thongh  the  domicil  of  the  defendant  be 
in  another  district,  or  before  the  court  of  his  domicil,  at  the  option  of  the  plaintiff* 
C.  P.  163. 

7!*he  Commercial  Court  of  New  Orleans  has  no  jurisdiction  of  petitory  or  possessory  ac- 
tions. Act  of  14th  March,  1839,  s.  3.  But  where  an  exception  to  its  jurisdiction  on 
that  ground,  has  been  improperly  oTenruled  below,  the  Supreme  Court  will  examine 
and  decide  the  case  on  its  merits,  under  the  fourth  section  of  the  act  of  14th  March, 
1839,  which  declares  that  **  no  judgment  rendered  in  the  Commercial  Court  shall  be 
Toid  for  want  of  jurisdiction,  but  in  case  it  be  determined  that  the  court  had  not 
jurisdiction  of  the  case,  the  court  to  which  the  appeal  is  taken  shall  condemn  the 
plaintiff  to  pay  all  costs  in  the  court  of  the  first  instance,  though  a  judgment  may  be 
lendered  in  the  Supreme  Court  in  his  favor.** 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WaUSf  J. 

Martin,!.  The  plaintiffs  claim  the  recisionofa  lease  by  them 
given  to  the  defendant,  the  delivery  of  the  premises,  payment 
of  the  rent  due,  and  damages.  The  jurisdiction  of  the  court  was 
excepted  to  by  the  defendant  on  the  score  of  commorancy,  and 
ratione  tnatericB.  Both  exceptions  were  overruled ;  and  the  de- 
fendant answered,  admitting  the  lease  of  the  lot,  the  execution 
of  his  notes  for  the  rent,  and  averring  the  payment  of  the  first 
three  notes.  He  added  that  afterwards,  and  before  any  of  the 
other  notes  became  due,  he  applied  to  the  Council  for  a  recision 
of  the  lease,  offering  the  surrender  of  the  premises,  and  consent- 
ing to  lose  the  amount  of  the  notes  which  he  had  paid.  He  fur* 
ther  urged  that  he  frequently  called  upon  the  chairman  of  the 
committee  to  which  his  application  had  been  referred,  and  to 
the  member  of  the  council  who  had  presented  his  petition,  with- 
out ever  being  able  to  learn  whether  it  had  been  acted  upon ; 
that  from  conversations  with  the  above  gentlemen,  and  the  ab- 
sence of  a  call  for  payment  of  the  notes  sued  on,  he  was  induced 
to  believe  that  his  proposition  would  be  accepted,  and  conse- 
quently took  no  steps  to  improve  the  premises,  or  dispose  of  the 
lease.  The  court  gave  judgment,  annulling  the  lease,  directing 
the  lot  to  be  restored  to  the  possession  of  the  plaintiffs,  and  con* 
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demning  the  defendant  to  pay  the  amount  of  his  notes,  with,  in- 
terest from  their  maturity.*    The  defendant  appealed. 

By  the  act  establishing  the  Commercial  Court,  it  is  provided 
that  none  of  its  judgments  shall  be  void  for  want  of  jurisdictionf 
and  that  if  on  a  plea  to  its  jurisdiction  being  overruled,  this 
court  should  determine  that  it  was  not  properly  so,  the  plaintiff 
shall  be  condemned  to  pay  all  the  costs  below,  although  the 
judgment  of  this  court  be  in  his  favor.  B.  and  C's  Digest,  page 
dd5,  no.  4.  We  are,  therefore,  to  inquire,  in  the  first  place, 
whether  the  judgment  appealed  from  is  to  be  reversed  or  affirm- 
ed ;  for  if  it  be  reversed,  it  will  be  unnecessary  to  examine 
whether  the  exception  was  improperly  overruled  or  not,  as,  in 
either  case,  the  plaintiff  will  have  to  pay  the  costs. 

On  the  merits,  judgment  was  properly  rendered  for  the  plain- 
tiffs. By  the  contract,  the  lessee  was  to  erect  certain  buildings 
within  three  years.  This  not  being  complied  with,  the  Council 
passed  a  resolution,  extending  the  time  on  certain  conditions, 
and  declaring  that,  upon  the  lessee's  failure  to  comply  there- 
with, the  lease  should  be  annulled. 

The  defendant  gave  notice  of  his  willingness  to  have  the  lease 
annulled,  but  claimed  to  be  exempted  from  the  pajrment  of  back 
rents.  The  first  judge  was  of  opinion  that  the  pretension  of  the 
defendant  rested  upon  a  metaphysical  subtlety,  which  cannot 
be  admitted ;  that  there  is  no  reason  why  the  word  ^  annul" 
should  embrace  the  past,  and  not  be  confined  to  the  future ;  and 
that  the  whole  context  of  the  resolution  contradicts  the  construc- 
tion contended  for,  as  it  would  be  absurd  to  infer  from  it  that 
the  Municipality  intended  to  exact  the  back  rents  from  those 
who  complied  with  the  provisions  of  said  resolution,  and  to  re- 
lieve therefirom  those  who  did  not  conform  to  the  same.  It  does 
not  appear  to  us  that  the  court  erred. 

The  clause  in  the  act  creating  the  Commercial  Court,  which 
we  have  already  cited,  is  extremely  general ;  and,  if  we  were  to 
hold  that  it  admits  of  no  exception,  there  would  be  no  judgment 
of  that  court  which  we  could  reverse  for  want  of  jurisdiction. 

*Thenotet  were  forthemm  of  $ld5eacli.    The  jadfmeDt  below  waeftr  I^MO, 

with  inieieet. 
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The  difHculty  is  to  discover  in  what  cases  exceptions  may  be 
made  by  the  judiciary,  when  the  legislator  has  not  made  any. 
Vbi  lex  turn  distinguit^  nee  nos  distingvere  debemus*  The  exclu* 
fiive  jurisdiction  vested  in  the  courts  of  probate  for  the  settle- 
ment of  successions,  probating  of  wills,  appointment  of  tutors, 
curators,  &c,  would  probably  authorise  us  to  prevent  the  inter- 
ference of  the  Commercial  Court  in  such  cases.  The  present 
action,  however,  is  a  mixed  one.  The  plaintiffs  revendicate  a 
lot  of  theirs  leased  to  the  defendant,  for  the  non  payment  of  the 
rent  and  a  breach  of  the  conditions  of  the  lease.  This  forms  an 
exception  to  that  part  of  the  Code  which  requires  defendants  to 
be  sued  in  the  courts  of  their  domicil.  Code  of  Practice,  art.  163. 
The  exception  of  conunorancy  was,  therefore,  properly  overrul- 
ed. But  as  this  demand  is  in  the  nature  of  a  petitory,  or  posses- 
sory action,  which  is  excluded  from  the  jurisdiction  of  the  Com- 
mercial Court  by  the  act  erecting  it  (B.  and  C's.  Digest,  p.  234, 
no.  3),  we  are  of  opinion,  that  the  exception  ratione  materitB 
wto  incorrectly  overruled,  and  that  the  costs  below  must  be 
paid  by  the  plaintiffs. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  af- 
firmed ;  the  plaintiffs  paying  the  costs  below,  and  the  defendant 
those  of  this  court.* 

Bawlej  for  the  plaintiffs. 

HamneTy  for  the  appellant. 

^Hrnnmety  for  a  re-hearing^.  It  is  admitted  in  the  opinion  of  this  court,  that  the  Com- 
nereial  Court  was  without  juriodiction ;  bat  the  appeal  has  been  maintained  under  the 
peculiar  provisionB  of  the  act  e8tabltshui{r  tliat  court  The  unconstitutionality  of  those 
provisions  was  so  palpable,  so  far  as  they  relate  to  the  Supreme  Court,  that  it  was  not 
thought  necessaiy  to  notice  it  in  the  points  filed.  If  the  court  a  qua  was  without  ju- 
risdiction, it  is  trifling  to  say  that  the  case  had  been  tried  before  it,  simply  because  evi- 
dsnce  had  been  heard  and  an  opinion  expteosed  by  the  judge.  Tliere  may  have  been 
the  fmrm  of  a  judgment ;  but  nothing  more.  It  is  the  authority  Tested  by  the  aorer- 
eign  power,  which  makes  all  the  difierence  between  an  opinion  and  tLJudgment^  and 
makes  the  latter  obligatory.  The  interpretation  given  by  the  opinion  of  this  court  to 
the  statute  creating  the  Commercial  Court,  would  give  the  latter  tribunal  jurisdiction 
«Ter  every  man  in  the  State,  if  caught  here  and  served  with  process. 

Me-hemrimg  refmoed. 
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Delana  Ball  in  her  own  right,  and  as  Natural  Tutrix  of  her 
Minor  Children  v.  William  L.  Hodge  and  another. 

liVhere  a  defendant  consented  to  become  sarety  for  the  plaintiff  aa  administratriz  of  her 
hoeband'a  succenion,  on  condition  that  she  would  leave  the  whole  management  of 
the  estate  to  hia  co-defendant,  he  will  be  reeponaible,  in  solido  with  the  latter,  for 
any  amount  that  may  be  dae  from  him  to  the  plaintiff,  for  her  share  in  the  commu- 
nity of  acjue/f. 

One  who  has  managed  all  the  business  of  a  succession,  under  an  agreement  by  which 
a  third  person  consented  to  become  the  security  of  the  plaintiff  as  administratrix,  on 
the  condition  of  her  trusting  the  sole  management  of  the  estate  to  the  former,  will 
be  allowed  the  usual  commissions  of  an  administrator,  as  an  oflbet,  pro  tanto^  against 
any  claim  by  the  plamtiff  for  a  sum  coming  to  her,  as  the  widow  of  the  deceased, 
from  the  succession. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 

Gaeland,  J.  Jonathan  Ball,  the  late  husband  of  the  plaintiff, 
and  father  of  the  minors,  died  in  May,  1834,  leaving  a  large  pro- 
perty, real  and  personal,  and  debts  to  a  large  amount.  Some  of 
of  the  creditors  applied  for  the  administration  of  the  estate  but 
the  plaintiff  insisted  upon  her  legal  preference  to  be  appointed 
administratrix,  and  the  administration  was  granted  to  her  upon 
condition  of  her  giving  surety.  She  found  some  difficulty  in 
obtaining  sufficient  surety,  but,  finally,  the  defendant,  A. 
Hodge,  agreed  to  become  surety,  upon  condition  that  the  ad- 
ministratrix would  give  her  power  of  attorney  to  William  L. 
Hodge,  his  brother,  and  co-defendant,  to  manage  all  the  affairs 
of  the  succession  in  her  name.  This  condition  she  assented 
to,  and,  in  the  month  of  February,  1835,  a  power  of  attorney 
was  made  before  a  notary,  in  which  fall  powers  were  conferred 
on  W.  L.  Hodge  to  manage  all  the  business ;  but  to  his  act,  An- 
<lrew  Hodge  was  not  a  party.  W.  L.  Hodge  continued  to  man- 
age the  estate  for  several  years ;  collected  large  sums  of  money ; 
and  paid  off  the  debts.  He  rendered  to  the  Probate  Court,  in  the 
name  of  Mrs.  Ball,  various  accounts  and  tableaux  of  debts,  by 
the  last  of  which,  there  appeared  to  be  a  balance  in  her  hands  of 
f  14,604,  but  which  was  in  fact  in  the  hands  of  her  agent ;  all 
the  debts  of  the  estate  having  been,  apparently,  paid,  except  a 
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few  demands  in  contestation  in  court.  It  is  to  recover  this  sum^ 
and  a  further  one  of  $2,951  as  her  legal  commissions  as  admin- 
istratrix, which  she  says  W.  L.  Hodge  received,  that  this  suit  is 
instituted.  The  answer  of  W.  L.  Hodge  is  a  general  denial,  and 
a  plea  of  compensation  for  payments  made  after  the  rendition  of 
the  last  account,  which,  he  says,  greatly  reduce  the  demand. 
The  answer  of  Andrew  Hodge  is,  that  he  agreed  to  become  the 
surety  of  plaintiff  on  her  administration  bond ;  but  that  he  had 
nothing  to  do  with  the  acts  of  W.  L.  Hodge  as  her  agent,  for 
whom  he  is  in  no  manner  responsible.  He  denies  that  he  ever 
acted  as  agent  of  the  plaintiff,  and  opposes  a  general  denial  to 
all  the  allegations  in  the  petition. 

On  the  trial  it  was  proved  by  a  witness  who  acted  as  the  coun- 
sel of  the  parties,  **  that  W.  L.  Hodge  was  to  have  the  whole 
management,  in  consideration  of  Andrew  Hodge  going  security 
for  Mrs.  Ball." 

The  court  below  held  Andrew  Hodge  responsible,  in  tolidOf 
for  the  agency  of  his  brother,  and  gave  a  judgment  against  them 
for  $9,509  33,  with  legal  interest,  from  which  the  former  has 
appealed. 

The  first  question  that  arises  in  the  case,  is  as  to  the  responsi- 
bility of  Andrew  Hodge.  As  towards  the  heirs  of  Ball  and  his 
creditors,  there  is  no  question  as  to  his  liability,  as  surety  on 
the  bond ;  and  it  is  to  be  remembered,  that  the  heirs  are  parties 
to  this  suit,  and  that  the  debts  of  the  estate  having  been  paid, 
the  creditors  have  no  interest  in  the  question.  Therefore,  as  to 
one  half  of  what  may  be  found  due,  he  is  responsible.  Let  us 
then  see  how  it  is  in  relation  to  the  other  half,  which  it  is  to  be 
presumed  belongs  to  Mrs.  Ball,  as  a  partner  in  the  community. 
From  the  evidence  in  the  case  it  is  clear,  that  Mrs.  Ball  was  but 
a  nominal  administratrix,  and  that  W.  L.  Hodge  was  the  actual 
administrator  of  the  estate ;  and  this  resulted  from  the  condition 
imposed  by  Andrew  Hodge,  when  he  agreed  to  sign  the  bond* 
It  is  fair  to  presume,  that  prudential  and  proper  motives  induced 
the  condition ;  but  it  was  in  effect  saying  to  Mrs.  Ball,  in  your 
skill,  fidelity  and  capacity  I  have  no  confidence ;  but  if  you  will 
let  a  person  in  whom  I  have  confidence,  and  will  name,  man- 
age all  the  affairs  of  the  succession,  I  will  sign  the  bond.    The 
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clear  inferenoe  from  this  is,  I  will  not  be  responsible  for  you, 
bat  I  will  for  the  person  named.  Domat,  book  L  tit.  15,  §  1,  art. 
13,  tells  us  '*  that,  if  a  peryn  engages  one  in  some  loss  that  may 
be  imputed  to  him,  as  if  he  should  persuade  one  to  lend  money 
to  an  unknown  person,**  and  it  is  lent  on  the  assurance  that  the 
borrower  will  repay  it,  then  the  person  recomending  the  bor- 
rower, is  bound  to  make  it  good ;  and  the  case  of  Amory  ^.  v. 
Boyd^  5  Mart  414,  was  decided  by  this  court  on  that  principle. 
See  also  9  Mart.  385.  The  defendants  contend  that,  according 
to  art.  3008  of  the  Code,  suretyship  cannot  be  presumed*  This 
we  admit :  but  in  this  case  we  think  it  is  apparent  that  Andrew 
Hodge  considered  his  suretyship  for  Mrs.  Ball  as  merely  nominal. 
His  brother  was  the  actor  in  the  business,  and  he  intended  that 
he  should  be  so  when  he  signed  the  bond.  We  are,  ther^re» 
of  opinion,  that  the  court  did  not  err  in  holding  the  appellant 
responsible. 

The  next  question  is  as  to  the  amount  owing.  As  to  the  ques- 
tion about  the  commissions,  we  think  that,  under  the  circum- 
stances of  the  case,  the  judge  did  not  err  in  allowing  them.  W. 
L.  Hodge,  after  the  time  of  his  appointment  as  attorney  in  fact, 
was  the  real  administrator  of  the  succession,  and  it  is  upon  that 
ground  alone  that  Andrew  Hodge  can  be  held  responsible  for 
his  acts.  All  the  other  questions  are  matters  of  account  entire- 
ly ;  and,  after  the  best  examination  we  have  been  able  to  give 
them,  we  see  but  one  error  that  requires  correction ;  and  that  is 
as  to  the  refusal  of  the  judge  to  allow  a  credit  for  91,722  52, 
money  received  and  retained  by  W.  J.  Barney,  the  brother  awl 
agent  of  the  plaintiff,  previously  to  the  appointment  of  W.  L. 
Hodge  as* the  attorney  in  fact  of  the  plaintiff,  which  was  in  Feb- 
ruary, 1835.  Previously  to  that  date,  it  does  not  appear  that  he 
had  any  thing  to  do  with  the  estate ;  and,  of  course,  he  camot 
be  responsible  for  the  acts  of  the  plaintiff,  or  her  brother,  who  it 
is  proved  was  actively  engaged  in  managing  the  affairs  of  the 
succession. 

As  to  the  items  of  8110  and  9343  41,  we  see  no  vouchers  fiir 
them ;  and  the  fact  of  their  being  mentioned  in  a  tableau  pre- 
sented to  the  Probate  Court,  leaving  the  sums  blank,  does  not 
dispense  with  the  production  of  some  proof  of  payment. 
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As  to  the  other  items,  it  is  somewhat  difficult  to  pass  on  them 
pnqjiertyf  in  consequence  of  the  general  manner  in  which  the 
accounts  are  stated.  If  a  detailed  account  of  receipts  and  pay- 
ments had  been  made  out,  it  would  have  been  easy  to  detect 
any  errors  in  it ;  but  as.  the  receipts  and  payments  are  stated, 
we  oannot  say  that  the  judge,  who  had  the  parties  before  him 
to  explain  all  the  accounts,  erred  in  any  other  reqpect  than  as 
before  mentioned. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  in  fa- 
vor of  the  plaintiff  be  reduced,  and  credited  with  the  sum  of 
seventeen  hundred  and  twenty  two  dollars  and  fifty  two  cents, 
to  take  effect  on  the  4th  of  November,  1839 ;  and  be  affirmed  for 
the  sum  of  seven  thousand  seven  hundred  and,  eighty  six  dollars 
and  eighty  one  cents,  with  interest  thereon  at  the  rate  of  five 
per  oent  per  amium  from  the  date  aforesaid.  The  plaintiff  and 
appellee  paying  the  costs  of  this  appeal ;  the  costs  in  the  court 
beloyr  to  be  paid  by  the  defendants.* 

PtuUm^  for  the  plaintiff. 

Rtmlim  and  Eustis^  for  the  appellant. 

*  JKoieltiM  and  EuHi»,  in  a  petition  for  a  re-hearing,  urged  that  Andrew  Hodge,  by 
bwfMiming  awaty  for  Wm.  L.  Hodge,  made  himaelf  reoponaiUe  for  the  aeta  of  the  lai- 
ur»  9a  fu  as  tha  creditora  and  beiia  of  the  deceaaed  wera  ooncaroed ;  but  not  towarda 
Mafc  BaU»  for  tha  acta  of  her  own  agent  The  mere  fact  that  Andrew  Hodge,  when 
ra^naated  to  beooma  her  anrety  aa  admuuatratiiz,  conaented  to  do  ao  on  the  condition 
itmk  Wm.  Im  Hodga  aboold  act  aa  the  agent  of  the  administratrix,  cannot  change  the 
whala  ohanotar  of  tha  obligatioii  be  oontneted.  Mn.  Ball  waa  perfectly  firae  to  ae- 
oefA  QV  rajaat  the  oondition ;  and  Andvew  Hodge  had  a  right  to  impoae  any  terma  ha 
thoqgiMtpropaff,  w4  iUagaA  or  unmoral,  aa  the  condition  on  which  he  would  become  an- 
weHf.  SnEatyahip  ia  an  acoaaaovy,  and  ean  Acyer  exceed  the  principal  obligation ;  in  the 
deciakm  rendered  in  thia  caae,  thia  rule  haa  been  entirely  loit  eight  of. 

Preatofi,  in  wiawec  to  the  petition  for  a  re-haaring.  Mn.  Ball  gave  a  power  of  at- 
totnay  te  William  U  Hodge,  and,  in  hia  abaence,  to  Andrew  Hodge.  They  were  each 
•qiiaUy  acgmpanjtof  her  buaineafr  Mm,  BaU  waa  appointed  adminiatratrix  of  her  boa* 
band^a  aat«t«b  on  giving  Andrew  Hodge  aa  heraureiy.  He  became  the  anrety  on 
Ihe  Qondition  alone  that  the  above  power  of  attorney  ahould  be  given,  and  that  Wm. 
L,  Hedge  ahonld  have  the  whole  management  of  the  eatate.  Andrew  Hodge  also  re- 
quired that  BIr.  Pieroe  ahonld  be  the  lawyer  of  the  eatate.  Thua  aa  anrety  he  waa  to 
cQBtKil  every  things 

Ifo.  BaU,  aa  adminiatmtri«,  obtained  jodgment  againat  Andrew  Hodge  and  one  Bar- 
ney the  11th  March,  1836,  for  $28fi00  with  mteieat  Wm.  L.  Hodge  acknowledged,  on 
recofd,  aatiafactioa  of  thia  judgment  from  Andrew  Hodge,  and  by  notarial  act,  od  the 
Vol.  XI.  50 
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The  State  v.  The  Judge  of  the  Gitt  Couet  of  New  Oeleans. 

The  provision  of  the  cfecond  section  of  the  act  of  3  March,  1819,  which  declares  that 
no  appeal,  taken  from  a  judgment  in  favor  of  a  landlord  in  an  action  to  recover 
pomession  of  the  premises  after  the  termination  of  tlie  lease,  shall  suspend  execu- 
tion, is,  as  to  judgments  rendered  in  such  cases  by  the  City  Court  of  New  Orleans, 
▼irtaally  repealed  by  ssi  4,  5  of  the  act  of  10  March,  1838;  and  a  nmpoum 
appeal  may  be  obtained  in  all  such  cases,  on  giving  bond,  with  sufficient  surety,  for 
any  damage  which  the  appellee  may  sustain  in  consequence  of  the  delay  occasioned 
thereby. 

Rule  to  show  cause  why  a  mandamus  should  not  be  issued  to 
the  Judge  of  the  City  Court  of  New  Orleans. 

McHenry,  for  the  rule. 

CoUens^  judge  of  the  City  Court,  ccfntrd. 

Simon,  J.  The  applicants  complain  that,  having  instituted  a 
suit  in  the  City  Court  of  New  Orleans,  against  one  J.  P.  Stanby, 
to  recover  the  possession  of  a  certain  tenement  which  they  had 
leased  to  Messrs.  Schmidt  &  Stanby  for  a  store,  the  lease  of 
which  had  expired,  and  having  obtained  judgment  against  said 
Stanby,  by  which  the  latter  was  ordered  to  surrender  to  them 

16th  of  July,  1836,  transferred  the  judgment  to  Andrew  Hodge.  Pierce,  who  waa 
the  attorney  of  the  Hodges,  states  that  no  money  was  paid;  that  he  entered  satisfoe- 
tion  because  he  was  directed  to  do  so  by  Wm.  L.  Hodge.  Andrew  Hodge  did  not  sat- 
isfy the  judgment ;  but  satisfaction  was  acknowledged,  and  a  transfer  made  to  prevent  a 
judicial  mortgage  against  him,  and  to  enable  him  to  act  by  subrogation  against  Barney. 
No  such  sum  was  deposited  in  the  Bank  of  Orleans  where  the  funds  of  the  estate  were 
d^fMsited.  The  judgment  was  shown  to  be  unpaid  by  the  account  filed  by  Wm.  L^ 
Hodge.  The  district  judge  gave  judgment  for  the  plaintiff,  on  the  ground  that  Andrew 
Hodge  was  responsible  under  his  bond,  both  Wm.  L.  Hodge,  and  the  attorney  of  the 
estate,  having  been  appointed  by  him,  and  bemg  under  his  control. 

The  conclusion  of  the  judge  would  be  wrong,  if  the  transaction  for  which  the  t^ain- 
tiff  seeks  redress,  was  between  Wm.  L.  Hodge  and  a  third  person ;  but  it  is  lor  a  trans- 
action between  William  L.  Hodge  and  Andrew  Hodge.  The  latter  knew  that  Mm 
Ball  had  given  Wm.  L.  Hodge  no  authority  to  discharge  him  from  a  large  judgment, 
without  payment.  His  liability,  in  this  view  of  the  case,  results  from  his  combination 
with  Wm.  L.  Hodge  to  wrong  her  and  her  children.  Andrew  Hodge  is  bound  to  pay 
the  balance  due  of  the  judgment  in  favor  of  Mra  Ball  and  her  children. 

There  u  far  less  pretext  in  this  case  for  giving  validity  to  a  fictitious  and  ooUusive 
discharge  of  a  debt,  than  in  the  case  of  Bienvenu  v.  Segura,  19  La.  346,  in  whidi  this 
court,  instead  of  acknowledging  such  a  discharge  to  be  valid,  gave  damages  for  pre- 
tending that  it  was.  Re-hearing  refused. 
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the  possession  of  said  store,  said  defendant  immediately  filed  a 
bond  for  9500,  and  obtained  an  order  allowing  him  to  take  a 
suspensive  appeal  to  this  court  from  said  judgment. 

They  further  represent,  that  they  applied  to  the  City  Court  for 
a  writ  of  possession,  as  contemplated  by  article  2683  of  the 
Civil  Code,  but  that  the  judge  thereof  refused  to  allow  said 
judgment  to  be  executed,  or  any  further  proceedings  to  be  had 
in  said  case  during  the  pendency  of  the  appeal,  although  the 
law  that  gives  jurisdiction  to  the  City  Court  of  cases  of  this 
class,  expressly  declares  that  the  landlord  may  avail  himself  of 
the  provisions  of  said  law  and  of  the  said  article  2683.  They 
refer  to  the  laws  relative  to  the  subject  in  controversy,  and  say 
that  the  refusal  of  the  said  judge  to  allow  a  writ  of  possession 
to  issue,  amounts  to  a  denial  of  justice ;  wherefore  they  pray 
that  a  writ  of  mandamus  may  be  issued,  directing  said  judge  te 
allow  a  writ  of  possession,  &c. 

The  judge  answered,  that  he  granted  the  suspensive  appeal 
agreeably  to  the  usual  practice  of  his  court ;  that  the  interpre- 
tation given  by  his  predecessor  to  the  act  of  1838,  relative  to  the 
jurisdiction  of  the  City  Court,  and  to  the  last  section  of  the  act  of 
10  March,  1826,  also  relative  to  said  court,  was  that,  in  the  cases 
between  landlord  and  tenant,  for  the  possessioi^  of  the  premises 
leased,  the  defendants  were  entitled  to  a  suspensive  appeal,  &c. 

We  think  the  judge  did  not  err,  in  refusing  to  permit  a  writ 
of  possession  to  issue.  ,  It  is  true  that,  by  the  second  section  of 
tbe  law  of  1810  (B.  and  C.'s  Digest,  p.  540,  no.  3),  it  is  provided 
Aat  no  appeal  from  a  judgment  rendered  according  to  the  first 
section  shall  suspend  its  execution ;  and  that  the  said  first  sec- 
tion points  out  the  proceedings  to  be  had  when  a  lessor  wishes, 
upon  the  determination  of  the  lease,  to  repossess  himself  of  the 
premises  leased,  and  says  that  it  shall  be  lawful  for  the  justice 
of  the  peace  to  give  his  judgment  against  the  lessee,  or  tenant, 
ordering  him  to  deliver  to  the  lessor  the  possession  of  the 
demised  premises,  &c,  which  judgment,  in  case  of  refusal  of  the 
lessee  to  comply  with  it,  is  to  be  executed  by  the  constable's 
acting  under  a  warrant  of  possession  issued  for  that  purpose. 
It  is  also  true  that  articles  2656  and  2683  of  the  Civil  Code  seem 
to  be  a  re-enactment  of  the  provisions  contained  in  the  first 
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flection  of  the  law  of  1819,  and  that  this  court,  so  far  back  as 
1833  (6  La.  58),  recognised,  in  several  instances,  the  validity  of 
proceedings  had  ,Qnder  the  said  act  of  1819.  Bat  by  die  terms 
of  the  law  of  1888  (B.  and  C.'s  Digest,  p.  237,  nos.  81  and  82), 
it  is  manifest  that,  with  regard  to  judgments  rendered  by  the 
City  Court  in  matters  of  this  kind,  ike  first  provision  contained 
in  the  second  section  of  the  law  of  1819  was  virtaally  repealed; 
and  that  an  appeal  was  allowed  in  cases  in  whi<^  it  was  pre- 
viouslyjdenied.  The]  fourth  section  of  said  law  provides  tluU, 
**Inidl  ocfion^  hereafter  instituted  by  landlords  against  tenants 
far  the  possession  cf  real  property^  the  presiding  judge  shall  have^ 
exclusively  of  justices  of  the  peace  and  associaite  judges  of  tihe 
City  Court,  origiruil  jurisdiction  ;  and  the  proceedings  shall  heiy 
petition  and  €tnswer  in  writings  as  in  other  caseSf  where  the  wdue 
in  dispute  shall  exceed  the  sum  of  $300,  and  either  party  may 
appeal  from  any  final  judgment  rendered  in  ewA  cases  direcUy  to 
l&e  Supreme  Courts  ^;  and  the  fifth  section  says,  that  **No 
appeal  from  any  judgment  rendered  as  provided  in  the  pre- 
ceding section  shall  suspend  execution^  unless  the  appellanl  give 
hondf  with  good  and  sufficient  security^  at  the  diBcreti<Hi  of  the 
court,  for  all  such  damages  as  the  appellee  may  sustain;  end  it 
diall  be  lawful  for  any  lessor  to  make  use  oi  the  provisioBS  of 
this  act,  and  of  article  2583  of  the  Civil  Code,  against  any  nnd^ 
tenant  or  lessee  that  he  may  find  in  possession  of  the  premises 
leased,"  &c. 

However  different  the  practice  may  have  been  under  the  lavT 
of  1810,  and  previous  to  the  enactaient  of  the  law  of  1838,  the 
provisions  of  the  latter  are  so  clear  that  they  need  no  comment. 
They  were  adopted  for  the  purpose  of  vesting  the  presiding 
judge  of  the  City  Court  with  original  and  eiccliisiv«  jurisdiction 
in  all  actions  instituted  by  landlords  against  their  tenants  for  the 
the  possession  of  real  property,  in  cases  in  which  tkee  value  indis* 
pute,exceedsthesumof$SOO;  ofrequiringtheprooeedingsinsaeh 
suitsfto  be  by  petition  and  answer,|so  as  to  form  an  issue  joined 
between  the  parties,  as  in  other  cases;  and  of  permitting,  after 
judgment  thereon,  eat  appeal  to  be  taken  therefrom  directly  to  the 
Supreme  Oourt,Von|the  appellant's  filing  his  bond,  with  agood 
and  sufficient  surety,  for  an  amount  to  be  fixed  by  the  court  « 
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qvoj  to  flecure  the  payment  of  all  sach  damage  as  the  appellee 
may  Bicstain— rfrom  what  ?  Evidently  from  the  delay  which  the 
appeal  may  occasion  in  his  resuming  the  possession  of  the  pro- 
]^ity.  HereU^ore^  the  landlord  had  an  immediate  remedy,  which 
no  appeal  could  suspend ;  now,  under  the  law  of  18d8,  such 
remedy  may  be  suspended  by  an  appeal ;  but  the  appellant  is 
bound  to  secure  to  the  appellee  the  payment  of  any  indemnifica- 
tion to  which  the  latter  may  be  entitled  in  consequence  of  the 
delay  experienced  in  the  final  execution  of  the  judgment  ren- 
deied  in  his  favor ;  and  the  law  further  provides^  diat  its  benefit, 
nt  alsathat  of  art.  2689  of  the  Civil  Code,  shall  be  extended  in 
ikvor  of  any  lessor  against  any  under  tenant,  or  lessee,  whom  he 
fliay  find  in  possession  of  the  property  leased. 
The  Mle  is,  th^ofore^  discharged. 


Isaac  Thomas  and  another,  Executors  of  the  last  will  of  Micah 
Peabody  Flint,  deceased,  v.  Elizabeth  Clement  and  others. 

Dafebdanti  Mid  Ho  iriaintiff  a  tnet  oflaiid,  at  the  rate  often  doUan  an  atpent.  The 
«et  of  sale  provided  that,  **  wicbm  a  reasofnaUe  time  from  the  day  ef  sale,  a  mrvey 
and  plan  of  said  tract  shall  he  made  by  a  duly  conmusnoned  smreyor,  which  plan 
shall  be  recorded  and  made  part  of  this  act,"  and  that  in  case  of  plaintiff's  eviction 
fiom  any  part  of  the  land,  or  of  its  being  found  by  the  survey  to  contain  less  than 
the  quantity  for  which  he  paid,  defendants  shall  refbnd  to  the  purchaser  at  the  rate 
lof  ten  tlollaiB  for  every  ttrpent  deficient  No  aorvey  was  made  under  this  stjpqla* 
tloB ;  but  by  a  new  survey,  made  by  the  Unhed  States  in  eonseqaence  of  alleged  er- 
rors in  the  fint,  the  lines  of  the  tract  sold  to  plaintiff  were  altered,  and  a  large  por- 
tion of  the  land  declared  to  belong  to  the  United  States.  Plaintiff  knew  of  this  second 
survey  aad  location,  which  was  approved  by  the  CommiBsioner  of  the  Land  OfBce 
mom  thitt  ten  yeats  after  defendants'  sale  to  Urn,  bat  he  nuide  no  opposition  t*  the 
ploeeedhi0i,  nor  notified  his  yendon.  After  the  land  bad  been  deoiated  ^uUio, 
lilamtiff  punshased  it  from  the  United  States  at  |^1  95  per  aere,  and  immediately 
caused  a  survey  to  be  made  to  acertam  the  deficiency  in  the  quantity  purchased  from 
4efendantSL  In  an  action  by  plahitiff  against  defendants,  daimmg  to  be  reftmded  at 
«l»ralei0fi0ndolIarBanar7eiitlbrthadefiofiBncy:  ffeU,  that  the  stipnlaftSott  to  r»- 
fbnd  lathe  pvefaner  at Ihat  rAa^imist  ba  amfined  to  anydefieieiMy  aaoerHihMdby 
«aarv^made*'witbuiaieaaiMabletiaiefit«mthedayofthetale;"  that  it  was  never 
oootemplated  to  apply  io  an  eviction  ooooning  at  a  distant  period — ten  or  eleyen 
years  after ;  that  for  such  an  eviction  the  yendee  must  be  compensated  for  the  dam- 
age aetoidly  susbdned ;  and  that  the  price  paid  by  him  to  the  United  St«t«i  ftr  t]ie 
1)M<  llMtti  wyiA  he  will  io  evietH  ^tbe  iiaeiMrare  of  ioeh  datta 
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To  conBtitate  an  eviction  it  is  not  necessary  that  the  purchaser  should  be  actnatty 
dispossessed.  It  may  take  place  where  he  continues  to  hold  the  property,  if  under 
a  different  title  from  that  transferred  to  him  by  his  vendor. 

Appbal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

L.  Janan^  for  the  appellants. 

R.  H.  Ckinn,  L.  C.  Duncany  Wharton  and  A.  Hennen,  for  the 
defendants. 

Garland,  J.  The  plaintiffs  claim  the  sum  of  two  thousand 
five  hundred  and  forty-five  dollars,  which  they  say  the  defend- 
ants owe,  in  consequence  of  a  certain  tract  of  land  sold  by  the 
latter  to  their  testator  falling  short  of  the  quantity  stated  in  the 
sale.  It  appears  that,  on  the  5th  of  February,  1829,  the  defend- 
ants, by  an  authentic  act,  sold  to  M.  P.  Flint  and  one  Jesse  P. 
Brown,  a  ^  tract  of  land  situated  in  the  parish  of  Rapides,  on 
the  bayou  BoBuf,  measuring  about  sixteen  arpents  front,  by 
forty  arpents  in  depth,  containing  six  hundred  and  forty  superfi- 
cial arpentSj  more  or  less,"  for  the  price  of  86,400,  being  at  the 
rate  of  ten  dollars  per  arpent.  It  was  further  agreed,  '*that, 
within  a  reasonable  time  from  the  day  of  sale,  a  survey 
and  plan  of  said  described  tract  of  land,  shall  be  made  by  a  duly 
commissioned  surveyor,  which  plan  shall  be  recorded,  and  made 
a  part  of  the  present  act;"  and,  in  case  the  said  tract  of  land 
shall  be  found  to  contain  more  than  six  hundred  and  forty  or- 
prentSf  then  the  said  purchasers  agree  to  pay  the  defendants  for 
such  excess,  at  the  rate  of  ten  dollars  per  superficial  arpent ; 
and  in  case  they  (said  purchasers)  are  evicted  of  any  portion 
of  said  land,  or,  if  it  shall  be  found  by  the  survey  to  contain 
less  than  six  hundred  and  forty  superficial  arpents^  then,  for  the 
quantity  so  wanting,  the  defendants  agree  to  pay  at  the  rate  of 
ten  dollars  the  flTT^en/,  without  any  recourse  on  them  for  im- 
provements. M.  P.  Flint,  at  a  subsequent  period,  acquired  all 
the  rights  of  Brown,'  by  purchase  from  him.  This  tract  of  land 
is  a  part  of  a  much  larger  tract  in  that  section  of  country,  eon- 
firmed  to  Miller  and  Fulton  by  the  United  States,  generally 
known  as  the  Indian  claims  on  bayou  BcBuf.  In  the  year  1830, 
these  claims  were  located  by  Kenneth  McCrummen,  a  deputy 
surveyor  of  the  United  States,  and  his  plat  and  operations  were 
approved,  in  February,  1831,  by  the  principal  deputy  surveyor 
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for  the  district.  By  this  survey,  the  Miller  and  Fulton  claim 
had  a  depth  of  forty  arperUs,  at  the  place  where  the  tract  of 
land  sold  by  the  defendants  to  Flint  and  Brown  was  situated ; 
and  they  had  their  full  quantity  of  six  hundred  and  forty  arpents. 
Some  time  after  the  approval  of  McCrummen's  survey,  some 
persons  being  dissatisfied  with  it,  raised  objections ;  and  we 
find  that,  in  November,  1835,  the  jGommissioner  of  the  Greneral 
Land  Office,  stated  in  a  letter  addressed  to  the  Surveyor  General 
in  this  State,  that  it  could  not  be  recognised,  and  that  a  new  ser- 
vey  and  location  must  be  made.  This  was  made  in  the  years 
1884,  1835  and  1836,  by  the  Messrs.  Phelps,  also  United  States 
surveyors.  It  the  latter  year  a  plat  of  their  operations  was 
submitted  to  the  Commissioner  of  the  General  Land  Office,  who, 
being  satisfied  with  it,  the  same  was  finally  approved  by  the 
Surveyor  General,  in  the  year  1839 ;  and,  a  short  time  thereafter, 
a  patent  was  issued  by  the  President  of  the  United  States  for  the 
land,  conformably  to  this  survey,  being  about  ten  years  and  two 
months  after  the  sale  from  the  defendants  to  the  plaintiflf's  testa- 
tor. By  this  survey,  at  the  place  where  the  land  sold  was  sit- 
uated, the  claim  of  Miller  and  Fulton  had  a  depth  of  much  less 
than  forty  arpents.  The  plaintiffs  had  a  survey  made  in  1840, 
more  than  eleven  years  after  the  purchase  by  their  testator,  by 
Phelps,  the  parish  surveyor,  by  which  it  appears  there  are  but 
385  50-100  superficial  arpents  in  the  tract,  extending  the  side 
lines  to  the  back  line  last  fixed  by  the  United  States,  being  a 
deficiency  of  two  hundred  and  fifty-four  and  a  half  arpents^  for 
which  the  sum  of  ten  dollars  per  arpent  is  demanded. 

When  the  location  and  survey  of  the  Miller  and  Fulton  claims 
were  made  and  approved,  in  18dl,neither  M.  P.  Flint,  nor  his 
associate.  Brown,  took  any  steps  to  ha^  a  survey  made,  to  as- 
certain if  there  were  640  arpents  or  more  in  the  tract  purchased 
by  them.  Had  they  had  a  survey  made  then,  at  least  six  hund- 
red and  forty  arpents  would-have  been  found  within  the  limits 
of  the  land  purchased  by  Henry  Clement,  and  sold  by  his  heirs 
to  Flint  and  Brown.  When  dissatisfaction  was  expressed  with 
McCrummen's  survey,  and  steps  were  taken  to  set  it  aside,  no 
objection  was  made  by  Flint  and  Brown ;  they  took  no  measures 
to  arrest  the  Messrs.  Phelps  in  making  a  new  location  and  sur- 
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vey ;  nor  did  thej  notify  tho  defeodants  of  any  of  iJboMi  prooecA- 
ings,  nor  join  with  others  who  were,  interested  iia  opposing 
them*  althongh  they  were  weU  ealonlated  to  affe^  their  title 
and  possession  to  the  land  purchased.  It  does  not  ^pear  that 
M.  P.  Flintt  la  bis  lifetime»  nor  the  plaintiSs  since  his  death* 
Qver  took  any  steps  to  pat  the  defendants  on  their  gaard»  aft  to 
inform  them  of  the  probability  of  an  eviction  for  any  porti<m  of  the 
land.  They  were  silent  until  the  survey  of  the  Messrs*  Phelps 
was  approved  in  1839,  whereby  it  appears  that  the  lines  ol  the 
Miller  and  Fulton  claim  were  changed  and  contracted,  and  the 
land  formerly  within  them  declared  to  be  public.  Then  the  ^ain- 
tifisy  still  keeping  the  defendants  in  ignorance  of  the  eviction» 
went  to  the  Land  Office  at  Opelousas,  and  purchased  from  the 
United  States  the  same  land  at  one  dollar  and  twenty  five  cents 
per  acre ;  and  afterwards,  without  notice  to  the  defendants,  more 
than  eleven  years  afiter  the  original  contract,  they  have  a  survey 
made,  exparU^  showing  a  deficiency  of  254  50-100  arpenU^  and 
claim  of  the  defendants,  at  the  rate  of  ten  dollars  per  arf^itUt  fw 
it,  when  they  had  themselves  bought  it  at  91  25  per  acre. 

The  Commercial  Court  gave  a  judgment  in  favor  of  the  plains 
tiffs  for  $267  50^  the  amount  they  had  to  pay  the  United  States 
for  the  land ;  and  they  have  appealed. 

It  is  clear  that  if  Flhit  and  Brown,|at  any  time  within  five  years 
after  their  ccmtract  with  the  defendants,  had  had  the^land  sof* 
veyed,  that  the  quantity  sold  would  have  been  found  within 
the  limits  of  the  Miller  and  Fulton  claim,  as  that  was  always* 
until  the  survey  made  by  Phelps,  represented  and  held  as  hav- 
ing a  depth  of  forty  oipenls.  There  is  no  deficiency  in  the  ficont 
fvetended.  And  it  is  very  probable  that,  had  the  plaintifis  giv- 
en the  defendants  notiootof  the  proceedings  of  the  surveying  de- 
partment, which  resulted  in  what  they  call  an  eviction,  they 
would  have  taken  some  measures  to  prevent  it ;  or  would,  at 
least,  after  the  eviction,  have  endeavored  to  purchase  the  lan4 
of  which  the  plaintifis  had  been  evicted,  and,  in  that  way,  have 
secured  to  them  the  quantity  originally  sold.  To  mvent  this, 
the  plaintiflb  did  not  give  any  notice  at  all,  until,  by  their  own 
acts,  they  had  made  it  impossible  for  the  defendants  to  give  them 
the  quantity  stipulated  to  be  sold. 
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The  counsel  for  the  plaiatiflTs  contends,  that  his  clients  have 
beea  evicted,  in  consequence  of  the  alterations  made  in  the  looa- 
tion  and  survey  of  the  Indian  claims,  and  of  the  issuing  of  a  pa^ 
teat  by  the  United  States,  in  conformity  with  that  survey.  That 
tbo  questions  of  boundary  and  location  were  under  the  control 
of  the  officers  of  the  United  States,  until  the  patent  was  issued, 
and  could  be  altered  by  them.  This,  to  a  certain  extent,  is  true, 
and  their  action  and  decisions  in  some  cases,  will,  no  doubt* 
ampunt  to  an  eviction;  but  it  does  not  always  follow  that,  in 
consequence  of  such  an  eviction,  the  vendor  or  warrantor,  must 
aecessariiy  pay  a  high  rate  of  damages.  He  says  there  has  been 
an  eviction  in  the  sense  of  the  terms  of  the  contract,  and  that 
the  measure  of  damages  has  been  filed  by  it.  We  think  the 
counsel  does  not  state  the  contract  in  the  sense  intended  by  the 
parties.  It  does  not  say  that  if,  at  any  future  period,  however 
remote,  the  plaintiffs  should  be  evicts  by  a  superior  title,  or  a 
want  of  one  in  the  vendors,  the  defendants  ai^  to  pay  them 
at  the  rate  of  ten  dollars  per  arpent ;  but  it  stipulates  that,  if, 
within  in  a  reasonable  period,  the  plaintiffs  shall,  by  a  survey 
legally  made,  ascertain  that  there  is  not  six  hundred  and  forty 
itrpenU  in  the  tract,  then  a  proportionable  part  of  the  price  to  be 
paid  shall  be  returned;  but  this  does  not  apply  to  an  eviction 
that  may  occur  at  a  distant  period,  which  is  covered  by  the  gen- 
eral warranty,  and  is  to  be  compensated  by  such  damages  as 
may  have  been  sustained.  When  there  is  a  special  clause  as  to 
warranty,  it  must  be  understood  and  executed  in  the  sense  the 
parties  intended.  In  this  case,  we  do  not  think  that  the  terms 
used,  warrant  a  belief,  that  if,  at  any  future  time,  the  plaintiffs, 
or  their  testator,  should  be  evicted,  that  a  sum  of  ten  dollars  per 
acre  was,  under  all  circumstances,  to  be  paid. 

The  counsel  for  the  defendants  contend  that  there  has  been 
no  eviction  at  all,  and  that  judicial  action  was  necessary  to 
effect  it.  Article  2476  of  the  Code  tells  us,  that  eviction  is  the 
loss  suffered  by  the  buyer,  occasioned  by  the  superior  rights  or 
claims  of  a  third  person ;  and  it  is  not  necessary  that  the  pur«i 
chaser  should  be  actually  dispossessed,  to  constitute  an  eviction. 
It  i|iay  take  place,  where  he  continues  to  hold  the  property,  if 
under  a  different  title  from  that  transierred  to  him  by  his  ven- 
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dor.  1  Robinson  362.  Pothier,  Traits  de  Vente,  no.  96.  Trop- 
long,  Vente,  no.  415.  And  in  such  a  case,  the  vendee  may  be 
entitled  to  recover.  But  we  cannot  believe,  that  when  the  par- 
ties agreed  that  a  survey  should  be  made,  within  a  reasonable 
time,  by  the  plaintiffs'  testator,  and  a  deficiency  in  the  quantity 
sold  (if  any)  ascertained,  they  considered  ten  or  eleven  years 
a  reasonable  period,  or  that  they  intended  that  such  survey 
should  be  made  at  any  indefinite  epoch,  most  advantageous  to 
the  plaintiffs,  or  their  testator.  Besides  this,  the  survey  pre- 
sented is  not  made  and  recorded  in  the  manner  agreed  on.  We 
are,  therefore,  of  opinion,  that  the  inferior  court  did  not  err  in 
deciding  that  the  plaintiffs  are  not  entitled  to  recover  the  sum 
of  92,545  50. 

We  are  of  opinion  that  the  Commercial  Court,  in  decreeing 
that  the  plaintiffs  should  recover  of  the  defendants  the  simi  paid 
to  the  United  States  for  the  two  hundred  and  fifty  four  and 
50-100  arp€nts,>A\d  substantial  justice  between  the  parties.  The 
Blaintiffs  have  all  the  land  they  are  entitled  to  ;  and  it  is  just  that 
upon  the  defendants'  warranty,  they  should  repay  whatever  sum 
it  was  necessary  to  quiet  the  title  sold  by  them. 

It  is  ordered  and  decreed  that  the  judgment  be  afiirmed,  with 
costs. 


Same  Case — ^On  a  Re-heaking. 

Preaeription  mna  against  a  vendee's  action  of  warranty  from  the  date  of  the  evictiisn, 

and  not  from  that  of  the  sale. 
Whero  a  party  excepts  to  the  jurisdiction  of  the  conrt,  hut  proceeds  to  trial  without 

askmg  for  judgment  on  his  exception,  it  will  be  presumed  to  have  hcen  waived. 

The  counsel  of  the  defendants  prayed  for  a  re-hearing. 

Garlaih),  J.  The  widow  and  heirs  of  Henry  Clement  have 
asked  ^or  a  re-hearing  in  this  case,  on  the  grounds : 

First  That  they  should  have  been  entirely  discharged  on  their 
plea  of  prescription  often  years,  which  it  is  said  the  court  did  not 
notice. 

Secondly.  That  they  should  have  had  judgment  against  Wil- 
liam Miller,  their  warrantor ;  and  that  that  part  of  the  judg- 
ment discharging  him  should  not  have  been  affirmed. 
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Upon  the  first  ground,  we  see  no  reason  to  change  our  pre- 
vious opinion.  The  plea  of  prescription  does  not  protect  the  de- 
fendants,,as  neither  ten,  nor  five  years  had  elapsed  from  the  time 
they  became  responsible  on  their  contract  of  warranty.  The 
plaintifis  were  not  evicted  until  the  United  States,  by  the  opera- 
tion and  approval  of  Phelps'  survey  and  sale  of  the  land,  put 
them  out  of  possession.  The  obligation  to  pay  did  not  arise 
until  the  eviction ;  and,  as  a  consequence,  prescription  did  not 
run  until  the  plaintiffs  had  a  right  to  set  up  a  demand  of  pay- 
ment. 

Upon  further  examination  and  reflection,  we  are  of  opinion 
that  the  defendants  should  recover  of  William  Miller,  their  war- 
rantor, the  sum  they  are  condemned  to  pay  to  the  plaintiffs. 
Miller  sold  the  land  to  Henry  Clement,  it  being  part  of  a  tract  of 
3,120  arpents;  the  price  was  83,900.  The  stipulation  of  war- 
ranty is  that,  if  Clement  should  be  evicted  by  a  better  title,  then 
Miller,  his  heirs,  <kc,  bind  themselves  to  refund  to  Clement,  his 
heirs  or  assigns,  the  said  sum  of  $3,000,  and  no  more.  Miller  is 
a  non  resident.  A  curator  ad  hoc  was  appointed  to  represent 
him,  who  notified  him  of  the  call  in  warranty,  and  of  his  appoint- 
ment, and  pleaded  the  general  issue.  .  Subsequently  Miller  ap- 
peared by  his  counsel,  and  averred  that,  the  court  had  no  juris- 
diction over  him,  as  he  did  not  reside  in  the  State ;  and,  further, 
that  the  court  had  no  jurisdiction  over  the  subject  matter,  as  the 
land  was  in  the  parish  of  Rapides.  A  general  denial  of  all  the 
allegations  was  also  filed.  The  court  below  took  no  notice  of 
the  exceptions,  but  decided  that  the  demand  in  warranty  should 
be  dismissed,  although  a  judgment  was  given  for  the  plaintiffs, 
against  the  heirs  of  Millers  vendee,  for  $287  50. 

In  this  part  of  the  judgment,  we  think;  there  is  error.  No 
judgment  having  been  asked  for  by  Miller's  counsel,  on  his  ex- 
ceptions, and  he  having  proceeded  to  trial,  we  must  presume  he 
waived  them.  It,  therefore,  only  remains  to  inquire,  whether  or 
not  Clement,  or  his  vendees,  have  been  evicted  ?  It  has  been 
shown  that  they  were,  in  the  first  judgment  pronounced  in  this 
case,  and  Miller,  as  warrantor,  is  responsible  for  the  amount 
they  have  to  pay  as  an  indemnity  to  the  plaintiffs.  The  price 
at  which  Miller  sold  the  land  to  Clement,  is  but  little  difi*erent 
from  that  the  plaintiffs  gave  the  United  States  for  it. 
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It  is  ordered  and  decreed,  that  so  much  of  the  judgment  of  the 
Commercial  Court,  as  dismisses  the  demand  in  warranty  of  the 
defendants  against  William  Miller,  be  annulled  and  reversed  > 
and  it  is  ordered  that  Elizabeth  Wood,  widow  of  Henry  Clem- 
ent, do  recover  of  William  Miller,  the  sum  of  two  hundred  and 
fifteen  dollars  sixty  two  and  a  half  cents,  with  interest  at  five 
per  cent  per  annum  from  the  16th  January,  1641,  until  paid; 
that  Mary  Clement,  wife  of  Charles  A.  Luzenburg,  also  recover 
the  sum  t>f  $35  93,  with  the  like  interest ;  and  that  the  legal 
representatives  of  Eliza  Ann  Clement,  late  wife  of  Benjamin 
Story,  also  recover  of  said  Miller,  the  sum  of  935  93,  with  like 
interest ;  and,  further,  that  said  William  Miller  pay  the  costs  of 
the  suit  and  of  this  appeal. 


Robert  Perky  and  another  v.  The  Commissioners  for  the  Liau> 

DATION  OP  THE  ClINTON  AND  PoRT  HuDSON  RaIL  RoAD  CoMPANY. 

ilction  by  certain  creditora  of  a  company  agrainst  the  commiflaonen  appointed  for  tbv 
liquidation  ot  its  affairs,  claiming  a  privilege  on  its  property,  and  praying  that  it 
may  be  sold  for  the  payment  of  their  debts.  It  appeared  from  difierentaeta  of  tha 
Legislature,  that  the  State  claimed  a  privilege  on  the  property  of  the  company,  and  t» 
have  Bubseqently  become,  by  a  forfeiture,  declared  by  an  act  of  the  Legidature,  the 
actual  owners  of  the  property,  which  act  directed  the  treatarer  of  the  State  toeeft 
the  same.  No  citation  or  other  notice  of  ihe  proceedings  was  given  to  the  govenerr 
treasurer,  attorney  general,  or  district  attorney,  but  judgment  was  rendered  dcdannr 
the  act  pronouncing  the  forfeiture  unconstitutional,  the  State  not  to  be  the  owner  ef 
the  property,  and  ordering  it  to  be  sold  by  the  cemmissionen^  reserving,  for  afatme 
decision,  the  question  of  the  privileges  of  the  different  creditom.  On  appeal :  NeUp 
that  the  State  not  having  been  cited,  nor  notified  of  the  piooeedings,  the  jo^auBl 
must  be  reversed,  and  the  case  remanded  for  a  new  trial,  after  the  State  diall  have 
been  notified  through  the  proper  officers. 

Appeal  from  the  District  Coart  of  Bast  Feliciana,  Joknscnf  J^ 

A.  M.  Dunttf  for  the  plaintifib. 

Muse  and  Merrick^  for  the  appellants. 

Garland,  J.  A  reference  to  2  Robinson,  218,  will  show  the 
original  character  of  this  case,  and  the  grounds  upon  which  the 
claim  is  based.  After  the  cause  was  remanded  for  a  new  trial, 
and  before  it  eame  on  for  trial,  proceedings  were  instituted  (un^ 
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der  the  provisions  of  an  act  of  the  Legislature,  entitled  '"An 
act  to  preserve  the  credit  of  the  State/'  approved  March  26tht 
1648.~Acts  1842,  p.  460,  §  2)  by  the  State  against  the  Clin* 
ton  and  Port  Hudson  Rail  Road  Company,  for  the  purpose  of 
having  its  charter  forfeited,  which  was  decreed,  and  the  judg- 
ment was  affirmed  in  this  court — 2  Robinson,  307;  4  Robinson, 
445*  The  defendants,  Saunders  and  Fluker,  were  appointed 
conunissioners,  for  the  purpose  of  liquidating  the  affairs  of  the 
oompany,  and  entered  upon  the  discharge  of  their  duties.  In 
the.oourae  of  the  year  1843,  these  conunissioners  entered  into  a 
compromise  with  the  plaintiffs,  by  which  the  amount  to  be  paid 
them  was  settled,  and  a  compensation  of  a  certain  amount  ar** 
ranged.  It  was  also  agreed  that  the  compromise  should ''  not 
in  any  way  deprive  the  plaintiffs  aforesaid  of  their  mortgage 
and  privilege  as  contractors  for  the  construction  of  the  Clinton 
aad  Port  Hudson  Rail  Road,  until  the  debt  due  them  is  finally 
paid,  or  a  release  hereafter  made  by  them."  This  compromise 
was  homologated,  and  made  the  judgment  of  the  District  Court ; 
and,  on*  an  appeal,  affirmed  by  this  court.    See  7  Robinson. 

In  March,  1839,  an  act  was  passed  by  a  constitutional  ma^ 
jority  of  both  branches  of  the  Legislature,  entitled  ^An  act  ta 
expedite  the  construction  of  the  Clinton  and  Port  Hudson  Rail 
Road,"  by  which  the  State  agreed  to  loan  the  company  its 
bonds  for  9500,000,  payable  in  ten,  twenty,  and  thirty  years^ 
bearing  interest  at  the  rate  of  five  per  centum  per  annum,  upon 
condition,  that  *'  the  company  shall  bind  itself  to  pay  the  prin* 
cipal  and  interest  of  the  bonds"  to  be  issued  and  loaned.  To 
secure  the  payment  of  these  bonds  and  interest,  it  was  enacted 
that  the  company  shall  mortgage,  or  hypothecate,  in  favor  of 
the  State,  the  capital  stock  of  the  same,  together  with  all  the 
property,  moveable  and  immovable,  and  slaves  belonging  t9 
the  same;  and  shall  also  subrogate  the  State  to  all  the  mort" 
gages*  which  may  have  heeii  executed  in  favor  of  the  institu- 
tion by  each  individual  stockholder,  both  under  the  original  and 
amended  charter  And  it  was  further  enacted,  '*that  in  ease 
said  bonds  and  the  interest  thereon  are  not  punctually  paid,  ac* 
cording  to  the  provisions  of  this  act,  the  rail  road  constructed 
by  Mtid  oomfomf  shall,  by  the  mere  failure  so  to  pay  said  bonds 
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and  the  interest  thereon,  cmd  the  payment  thereof  by  the  StatCf 
become  the  property  of  the  State ;  and  the  said  company  shall 
still  be  bound  to  pay  the  principal  and  interest  of  said  bonds ; 
and  the  said  rail  road  shall  revert  ba^ck  to  said  company  on  the 
payment  of  the  bonds,  if  paid  within -five  years  after  matority;" 
and  the  State  may  take  sach  other  steps  as  may  be  necessary 
to  its  indemnity,  in  case  the  company  shall  not  pay  the  bonds 
and  interest.     See  acts  of  1830,  pp.  214,  216,  ss.  2,  4.    In  the 
month  of  June,  1839,  an  attorney  in  fact  of  the  Rail  Road  Com* 
pany  appeared  before  a  notary  public  in  New  Orleans,  to  exe* 
cute  the  pledge,  or  hypothecation,  required  by  the  act  of  the 
Legislature;  and  in  the  authentic  act  then  passed  is  recited  and 
stated  what  the  Legislature  had  proposed,  and  that  three-fourths 
in  number  and  amount  of  the  stock  holders  of  the  company 
had  accepted  the  propositions,  and  had,  in  the  act  of  accept- 
ance, given  to  the  board  of  directors  "the  power  to  comply 
with  all  the  requisitions  of  said  act  of  the  Legislature,  and, 
among  others,  to  pledge  to  the  State  of  Louisiana  the  capital 
stock  of  said  company,  together  with  all  the  property,  movea- 
ble and  immovable,  and  slaves  belonging  to  the  same,  and  to 
subrogate  the  said  State  of  Louisiana  to  all  mortgages  which 
may  have  been  executed  in  favor  of  said  institution,  by  each 
individual  stock  holder,  both  unfder  the  original  and  amended 
charter ;  being  seven  huadred  and  fifty  thousand  dollars  in 
amount,  as  the  Ivhole  is  set  forth  in  the  second  section  of  the 
said  legislative  act.**  ■  The  foregoing  is  the  authority  conferred 
on  the  directors  by  the  stock  holders.    We  will  now  state  what 
the  agent  of  the  directors,  and  the  officers  of  the  State,  did. 
The  act  proceeds:  "Now,  therefore,  for  the  purpose  of  accom- 
plishing the  object  or  objects  contemplated  by  the  aforesaid 
legislative  act,  and  especially  for  the  purpose  of  obtaining  the 
bonds  of  the  Stat^  of  Louisiana,  signed  by  the  governor  of  this 
State,  and  counter  signed  by  the  treasurer  thereof,  to  the  amount 
of  five  hundred  thousand  dollars,  as  provided  for  in  the  third 
section  of  said  legislative  act,  he,  the  said  James  H.  Muse,  in 
his  aforesaid  capacity,  does  hereby,  for  and  in  the  name  and  in 
behalf  of  the  Clinton  and  Port  Hudson  Rail  Road  Company,  and 
for  and  in  the  name  of  the  President  and  Directors  of  said  Com- 
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pany,  by  virtue  of  the  authorisation  in  him  vested  as  aforesaid, 
specially  pledge  to  the  State  of  Louisiana,  the  capital  stock  of 
the  said  Clinton  and  Port  Hudson  Rail  Road  Company,  together 
with  all  the  property,  moveable  and  immovable,  and  slaves, 
now  belonging  thereto,  or  which  in  future  shall  or  may  belotig 
Aereto ;  hereby  pledging  to  the  said  State  the  rail  road  belong- 
ing to  said  company  as  far  as  the  same  is  now  constructed,  and 
the  whole  extent  of  the  same  when  fully  completed ;  and  also 
the  whole  of  the  land  upon  which  the  said  rail  road  is  con* 
structed,  and  will  be  found  to  be  constructed  when  finished ; 
and  likewise  all  and  every  matter,  thing,  property  and  appur- 
tenance thereto  attached,  and  thereunto  belonging,  or  in  any 
wise  apjpertaining."  The  act  then  proceeds  to  subrogate  the 
State  to  the  mortgages  executed  by  the  stock  holders,  describing 
them.  It  contains  other  stipulations  not  now  necessary  to 
state. 

In  the  month  of  March,  1841,  the  interest  on  the  bonds 
loaned  by  the  State  not  having  been  paid,  the  Legislature 
passed  an  act  entitled  ^*  An  act  to  protect  the  credit  of  the 
State,"  in  the  preamble  to  which,  a  brief  statement  is  made  of 
their  transactions  with  the  Clinton  and  Port  Hudson  Rail  Road 
Company ;  and  it  is  said  that  '*  a  portion  of  the  first  instalment 
of  the  interest  on  said  bonds  is  past  due  and  unpaid,  and  the 
company  is  unable  to  pay  the  same ;"  it  is  therefore  enacted, 
that  the  state  treasurer  pay  such  portion  of  the  interest  on 
said  bonds  as  may  remain  due ;  and  also,  "  that  by  virtue  of 
the  second  and  fourth  sections  of  the  act  aforesaid,  the  said 
road,  with  all  the  machinery,  fixtures,  slaves  and  appurtenances 
ffiereunto  belonging,  or  in  any  wise  appertaining,  be,  and  they  are 
hereby  declared  to  be  forfeited  to  the  State,"  reserving  to  the 
company  the  right  of  redeeming  the  same  in  five  years.  Other 
provisions  are  made  in  relation  to  the  disposition  of  the  reven- 
ues, any  excess  of  which  over  the  expenses,  is  to  be  applied  to 
the  interest  of  the  bonds ;  and,  finally,  the  corporation  is  made 
the  agent  of  the  State,  for  the  purpose  of  administering  the 
affairs  of  the  company,  so  long  as  the  State  '*  shall  retain  the 
ownership,  or  control  of  the  premises."  Acts  of  1641,  pp.  74, 
75,  ss.  1,  2. 
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la  1642^,  by  the  proceedings  before  stated,  the  charter  of 
the  company  was  forfeited,  and  the  de&n'dants  were  ajyointed 
commissioners.  In  the  month  of  March,  1844,  the  Legislature, 
without  repealing  the  law  of  1842,  or  abolishing  the*  office  of 
commissioners  under  it,  passed  an  act  directing  the  treasurer 
of  the  State  to  take  the  rail  road,  engines,  fixtures  and  other 
things  belcmging  to  it,  together  with  certain  lots,  lands,  slaves 
and  other  property,  out  of  the  hands  of  the  conmiissioners,  and 
to  sell  the  whole  in  mass,  on  a  credit  of  six,  twelve,  eighteen 
and  twenty-four  months,  the  price  to  be  secured  by  endorsed 
notes,  or  discharged  in  the  obligations  of  the  State* 

In  September,  1844,  no  motion  having  yet^  been  made  to 
sell  the  property  m  the  hands  of  the  oommissioniers  to  pay  the 
debts,  the  plaintiffs  presented  their  petition,  setting  forth  their 
original  contract  with  the  company  to  construct  a  part  of  the 
rail  road ;  also  the  institution  of  a  suit  to  recover  the  amount 
owing  to  them,  the  forfeiture  of  the  charter  of  the  corporation, 
their  compromise  with  the  commissioners,  and  its  homologation 
by  the  court,  and  its  being  made  the  basis  of  a  judicial  decree. 
They  allege  that  they  have  requested  the  said  commissioners  to 
paj^them  their  debt,  but  in  vain ;  that  they  have  requQ9ted  them 
to  sell  the  property  and  rail  road  in  their  possession,  but  that 
they  have  refused  to  do  so,  alleging  that  said  rail  road  belongs 
to  the  State,  having  been  forfeited  by  an  act  of  the  Legislature, 
and  that  the  state  treasurer  has,  by  law,  been  directed  to  sell 
said  rail  road,  and  to  place  the  proceeds  of  the  sale  in  the  trea- 
sury. The  petitioners  then  allege,  that  said  act  of  the  Legis- 
lature declaring.the  rail  road,  and  other  property  to  be  forfeited, 
is  null  and  void,  inoperative  and  unconstitutional,  as  is  alsothe 
'  act  taking  away  from  the  commissioners  the  property,  and  order- 
ing it  to  be  sold  by  the  treasurer;  that  the  act  declaring  the 
road  to  have  been  forfeited  is  unilateral,  made  without  the  con- 
sent of  the  corporation,  and  not  in  the  ordinary  course  of  law. 
They  further  insist  that,  if  the  act  declaring  the  rail  noad  for- 
feited, has  vested  any  title  in  the  State,  that  then  they  have  a 
higher  privilege  than  the  State,  and  have  a  right  to  cause  the 
road  to  be  sold  to  pay  their  debt  That  the  commissioners  are 
alone  authorised  to  administer  the  affairs  of  the  aforesaid  corpo* 
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rfttion,  to  sell  the  rail  road  and  other  property,  and  to  distribute 
the  proceeds  of  the  sale  under  the  order  of  the  court,  according 
to  the  rank  and  privilege  of  its  creditors. 

The  petitioners  pray  that  the  commissioners  be  ordered  to 
pay  them  their  debt,  amounting  to  upwards  of  twenty  thousand 
dpllars,  with  interest  at  ten  per  cent  per  annum,  according  to 
-  tlieir  judgment,  or  that  they  be  ordered  to  sell  according  to  law 
the  Port  Hudson  and  Clinton  Rail  Road,  and  apply  so  much  of 
the  proceeds  thereof,  as  shall  be  sufficient  to  satisfy  their  debt, 
with  interest. 

The  commissioners,  for  answer,  deny  generally  the  allega- 
tions of  the  petition,  and  aver  that  the  State  claims  a  superior 
right,  both  of  privilege  and  ownership,  over  said  rail  road, 
against  all  persons  whatsoever,  by  virtue  of  several  acts  of  the 
Legislature,  and  by  the  act  of  mortgage  and  pledge  executed 
by  said  rail  road  company  in  the  year  1630,  and  recorded  prior 
t9  the  act  of  mortgage  and  privilege  in  favor  of  the  petitioners. 
They  fhrther  say,  that  the  treasurer  of  the  State  has,  under  the 
6th  section  of  the  act  of  the  Legislature,  approved  March  25th, 
1844,  entitled  "  An  act  providing  for  the  adjustment  and  liqui- 
dation of  ^e  debts  proper  of  the  State,  and  for  other  purposes,'' 
advertised,  among  other  things,  said  rail  road  for  sale  on  the 
20th  of  December,  1844,  as  will  be  made  to  appear  by  his  adver- 
tisement annexed ;  wherefore  they  pray  that  the  demand  of  the 
petitioners  be  rejected. 

On  the* trial  of  the  case,  the  petitioners  gave  in  evidence 
the  contract,  which,  with  Boatner  and  others,  they  had  made 
with  the  company,  to  construct  a  certain  portion  of  the  road. 
It  is  an  authentic  act,  passed  before  the  act  of  moi'tgage  in 
favor  of  the  State,  but  not  recorded  until  long  after  that  mort- 
f^age  was.  They  produced  the  compromise  made  with  the 
eommissioners,  and  the  judgment  rendered  thereon,  liquidating 
the  amount  of  their  demand,  and  recognising  their  privilege  as 
vmdertakers  of  the  work.  They  show  the  appointment  of  the 
eommissioners,  and  their  refusal  to  sell  the  property ;  also  the 
advertisement  of  the  state  treasurer  offering  the  property 
iifx  sale. 

The  commissioners  produced  the*  act  of  mortgage  given  by 
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the  Clinton  and  Port  Hudson  Rail  Road  Company  to  the  State, 
in  the  month  of  June,  1839 ;  also  a  suit  instituted  by  that  corpo- 
ration, subsequently  to  the  act  of  the  Legislature  of  1841,  decla* 
ring  the  rail  road  and  other  property  forfeited,  in  which  it  is 
alleged  that  the  corporation  is  the  agent  of  the  State,  which  is 
the  owner  of  all  the  property,  and  an  injunction  is  asked  on  that 
ground  to  arrest  certain  creditors,  who  were  proceeding  under 
executions  to  seize  the  property,  as  belonging  to  the  corporation* 

Neither  the  Governor  of  the  State,  the  treasurer,  the  attor- 
ney general,  nor  the  attorney  for  the  district  was  notified  of 
any  of  these  proceedings,  so  far, as  the  record  informs  us.  The 
commissioners  alone  were  before  the  court,  which  decided  that 
the  forfeiture  declared  by  the  act  of  1841  was  of  no  effect,  and 
that  the  commissioners,  by  virtue  of  their  appointment,  acquired 
a  right  to  administer  the  property ;  that  the  rail  road  and  all 
the  other  property  and  effects,  are  legally  in  their  possession^ 
and  that  no  subsequent  legislation  can  deprive  them  of  that 
right ;  and  that  they  are  the  representatives  of  the  State,  and 
of  all  the  creditors.  As  to  the  question  of  priority  of  privilege, 
the  judge  said  it  was  not  necessary  to  decide  it  then,  yet  he 
intimates  an  opinion  favorable  to  the  petitioners,  bu(  postpones 
a  final  decree  until  a  tableau  of  distribution  shall  be  filed.  It 
was,  therefore,  adjudged,  that  the  commissioners  proceed  to  sell, 
at  auction,  after  thirty  days  notice,  the  Clinton  and  Port  Hud- 
son Rail  Road,  and,  as  soon  thereafter  as  practicable,  to  file  a 
tableau  distributing  the  proceeds  of  the  sale  according  to  law. 
From  this  judgment  the  defendants  have  appealed. 

The  statement  of  the  facts  shows  the  State  to  be  a  creditor 
of  the  Clinton  and  Port  Hudson  Rail  Road  Company,  for  more 
than  half  a  million  of  dollars ;  to  secure  the  payment  of  which 
debt,  it  not  only  claims  to  have  a  mortgage  and  privilege  supe- 
rior to  all  others,  but  claims  to  be  the  actual  owner  of  the  rail 
road,  on  which  the  plaintiffs  allege  that  they  have  a  privilege, 
and  by  virtue  of  which  they  claim  to  have  it  sold  and  their 
debt  paid.  The  constitutional  validity  of  different  acts  of  the 
Legislature  is  assailed,  and  an  interpretation  of  them  invoked, 
unfavorable  to  the  interests  of  the  State ;  yet  neither  that  officer 
whose  duty  it  is  *<  to  take  c|ire  that  the  laws  be  faithfully  execn- 
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ted,**  nor  he  who  takes  care  of  its  fiscal  interests  and  relations, 
nor  he  who  is  the  advocate  of  its  legal  rights,  is  notified  of  the 
proceedings ;  and  a  judgment  is  rendered,  in  efiect  annulling 
two  acts  of  the  Legislature,  and  declaring  the  State  not  to  be 
the  owner  of  property  it  claims  to  hold  as  such,  and  ordering  it 
to  be  sold  by  the  commissioners  of  a  bankrupt  corporation, 
when  the  Legislature  has  ordered  it  be  sold  by  the  treasurer, 
without  a  single  state  ofiicer  having  been  cited. 

It  is  contended,  and  so  decided  by  the  court  below,  that  the 
commissioners  are  the  representatives  of  the  State,  and  of  all 
the  creditors  of  the  company ;  this  is  to  a  certain  extent  true, 
but  it  does  not  prove,  when  the  interests  of  two  creditors 
eome  in  collision,  that  one  of  them  may  withdraw  temporarily 
the  authority  from  the  common  representative,  so  far  as  he  is 
concerned,  and  then  attack  his  adversary  through  the  agent, 
without  notice,  and  thus  obtain  a  judgment  greatly  advanta- 
geous to  himself,  and  injurious  to  his  opponent.  In  the  case  of 
Saul  V.  His  Creditors  (7  Mart.  N.  S.  447),  it  was  held  that 
when  there  is  a  contest  between  creditors,  as  to  the  manner  in 
which  property  is  to  be  sold,  the  syndics  cannot  interfere,  nor 
do  any  act  by  which  the  rights  of  one  party  may  be  weakened 
or  strengthened.  3  Martin,  278.  From  a  petition  in  the  record 
not  served,  we  find  that  there  are  many  other  creditors  of  this 
corporation  ready  to  contest  the  claims  of  the  State,  and  if  we 
riiould  decide  that  they  can  do  so,  without  notice  to  the  consti- 
tutional and  legal  officers  of  the  State,  it  might  soon  be  strip- 
ped of  all  its  rights,  and  left  remediless. 

It  is  easy  to  see  that  many  questions  are  to  arise  in  the 
liquidation  of  the  afiairs  of  tlus  corporation,  the  most  promi- 
nent of  which  are : 

1.  What  authority  the  Legislature  of  the  State  has,  to  declare 
the  property  of  an  individual  or  corporation  forfeited,  and  to 
become  vested  in  the  State,  either  ex  delicto^  or  ex  contractu^  by 
a  mere  legislative  declaration,  without  judicial  interposition. 

2.  What  rights  the  State  has  upon  the  property,  acquired  by 
the  corporation  subsequently  to  the  mortgage  given  in  1830,  in 
consequence  of  a  clause  being  inserted  that  future  property 
shall  be  affected  by  the  hypothecation,  when  the  act  of  the 
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Legislature  did  not  require  the  insertion  of  such  a  clause,  and 
the  stock  holders  did  not  authorise  it,  so  far  as  the  evidence  now 
discloses  the  facts. 

3.  What  rights  the  State  acquired  by  the  act  of  forfeiture, 
and  taking  possession  of  all  the  property  of  the  rail  road  cooft- 
pany  with  its  tacit  consent ;  and  further,  what  responsibilities 
it  has  incurred  by  assuming  the  control  of  its  affairs^  and  makin^^ 
the  company  its  agent. 

4.  Whether  the  petitioners  have  not  lost  their  privilege  as 
undertakers  entirely,  by  not  recording  their  contract  in  time; 
and  whether  or  not,  the  mortgage  they  possibly  have,  is  not 
inferior  to  that  in  favor  of  the  State. 

5.  In  case  the  rail  road  and  appurtenances,  and  other  pro- 
perty be  sold  by  the  commissioners,  in  what  manner  and  propcMr- 
tion  the  proceeds  are  to  be  distributed  among  the  creditors.. 

Doubtless  other  questions  will  arise,  but  with  those  we  see 
before  us,  it  is  best  to  have  the  interested  parties  cited  in  sone 
manner,  and  we  must  remand  the  case  for  that  purpose,  and 
for  a  new  trial,  when  all  interested  in  the  questions  shall  have 
been  notified. 

It  is  ordered  and  decreed  that  the  judgment  of  the  District 
Court  be  annulled  and  reversed,  and  that  the  cause  be  remanded 
for  a  new  trial,  with  directions  that  the  treasurer  of  the  State, 
the  attorney  general,  and  attorney  for  the  State  in  the  parish  of 
East  Feliciana,  be  notified  of  the  proceedings  commenced  by 
the  plaintiffs,  and  that  they  pay  the  costs  of  this  appeaL 


Same  Cask — On  a  Rs-HEARmo. 

By  an  act  of  28  March,  1839,  lor  expediting  the  conatruction  of  the  Clinton  and  Fort 
Hadson  Rail  Road,  it  was  provided  (sec.  2,)  that  certain  bonds  of  the  State  ahonld  he 
loaned  to  the  company,  on  condition  that  it  ahonld  agree, "  in  case  said  bonds,  and 
the  interest  thereon,  are  not  ponctoalty  paid  accordiog  to  the  provisions  of  this  aet^ 
that  the  rail  road  constructed  by  the  company  shall,  by  the  mere  failure  to  pay  said 
bonds  (or  either  of  them,  s.  4,)  and  the  interest  thereon,  and  the  payment  thereof  by 
the  State,  become  the  property  of  the  State."  An  act  of  March  8, 1841  after  ncitiug 
that  the  bonds  so  loaned  had  been  sold  by  the  company,  and  that  a  portion  of  the 
first  instalment  of  interest  on  said  bonds  is  due  and  unpaid,  and  that  the  company  i» 
unable  to  pay  the  same,  directs  (s.  1,)  the  treasurer  of  the  State  to  pay  the  iatersit 
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■o  dne ;  and  declaree,  (i.  3,)  **  hy  Tirtiie  of  the  eecond  and  fourth  sectioui  of  the  act 
of  1839,  the  said  road,  with  all  the  machinery,  fixturee,  alaves  and  appurtenancee 
therennto  belonging  or  appertaining,  to  be  forfeited  to  the  State."  Held,  that  so  much 
of  the  act  of  March  8,  1841,  as  declares  the  road,  with  the  machinery,  fixturee  and 
slaTes,  forfeited  to  the  State,  is  unconatitutional,  and  confers  no  right  whatever  on 
the  State ;  and  that  the  question  whether  there  has  been  a  forfeitore  or  not,  is  one 
for  judicial  enquiry  and  decision. 

The  powers  and  duties  of  the  commissionerB  appointed  by  the  GoYemor  to  liquidate 
the  afiain  of  the  Clinton  and  Port  Hudson  Rail  Road  Company,  under  the  act  of  26 
March,  1842,  ch.  159,  are  defined  by  the  second  section  of  the  act,  which  declarea 
that  the  liqaidation  of  itS'iifiain  shall  be  conducted  according  to  the  pnnrisioos  of  the 
act,  «  to  provide  for  the  liquidation  of  banks,'*  of  14th  March,  1842,  ch.  98. 

So  much  of  the  sixth  section  of  the  act  of  25  March,  1844,  ch.  83,  as  directo  the 
treasurer  of  the  State  to  sell  the  property,  privileges  and  immunities  of  the  Clinton 
and  Port  Hudson  Rail  Road  Company,  was  enacted  under  the  erroneons  imprelsion 
that  the  property  and  privileges  of  the  Company  were  legally  vested,  by  forfeKore, 
in  the  State.    The  Legislalure  had  no  power  to  direct  the  sale  of  the  property. 

This  case  was  re-heard  under  the  circumstances  stated  in 
the  opinion  delivered  by, 

Garland,  J.  When  this  case  was  before  us  last,  (ante  p.  404  et 
seq.)  we  stated  the  facts  very  fully,  and  suggested  some  of  the  ques- 
tions likely  to  arise  out  of  it.  We  then  remanded  the  cause  to 
have  the  state  officers  made  parties,  and  the  questions  involved 
decided  contradictorily  with  them,  the  State  having  a  deep  inter* 
est  in  those  questions.  When  this  judgment  was  rendered,  the 
attorney  general  came  inft>  court,  and  entered  an  appearance, 
as  taking  a  part  in  the  appeal ;  and  all  parties  agreed  that 
our  former  judgment,  remanding  the  cause,  should  be  set  aside, 
and  that  this  court  should  consider  all  the  questions  proper  to  be 
decided  in  the  present  state  of  the  case. 

In  conformity  with  this  understanding,  we  have  again  turned 
our  attention  to  the  facts,  and  the  legal  questions  presented  by 
them,  and  are  of  opinion  that  it  will  not  be  proper  for  us  to  de- 
cide more  than  three  questions.  The  first  is,  what  power  or 
authority  the  Legislature  of  the  State  had  to  declare,  by  legisla- 
tive enactment,  the  propert)*^  of  the  Clinton  and  Port  Hudson 
Rail  Road  Company  forfeited,  and  to  be  vested  thereby  in  the 
State  ?  Secondly,  what  right  the  commissioners  became  vest- 
ed with  by  the  State's  forfeiting  the  charter  of  the  company,  and 
appointing  commissioners  to  liquidate  its  afiairs  7  And  thirdly, 
what  authority  the  Legislature  had,  after  placing  the  property  of 
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the  corporation  in  the  hands  of  the  commissioners,  to  take  away 
a  part  of  it,  and  to  direct  it  to  be  sold  by  the  treasurer,  for  the 
sole  benefit  of  the  State  7 

1.  The  government  of  this  State  is  divided  into  three  distinct 
departments,  each  separate  from,  and  independent  of  the  other 
in  its  action.  To  the  legislative  department  is  entmsted  the 
power  of  making  the  laws,  and  providing  for  the  common  bene- 
fit and  general  welfare  of  the  people.  That  department  can 
make  laws  and  repeal  them ;  but,  in  doing  so,  it  cannot  take 
from  a  citizen  the  rights  he  may  have  acquired  under  a  particu- 
lar law ;  nor  can  it  ^assume  the  duties  and  power  of  the  judicial 
department,  and  decree  or  ac^udge  how  the  law  shall  be  admin- 
istered in  relation  to  a  particular  right.  It  can  say,  for  what 
breaches  of  its  enactments,  or  for  what  omissions  of  duties  im- 
posed, fines  and  forfeitures  shall  be  incurred ;  but  it  has  no  right 
to  try  a  case,  on  an  allegation  of  a  breach  of  what  the  law  re- 
quires, or  of  the  non-performance  of  an  obligation  or  contract, 
and  to  decide  the  case  in  favor  of  the  State,  or  against  it,  and 
then  execute  its  own  decree.  The  duty  of  interpreting  the  laws 
made  by  the  Legislature,  belongs  to  the  judicial  department ;  and 
it  is  that  alone  which  has  authority  to  examine  and  decide  when 
a  civil  or  penal  obligation  has  been  violated  or  disregarded,  and 
to  give  the  judgment  necessary  in  the  premises,  with  such  orders 
and  process  as  may  be  necessary  to  give  the  decree  force  and 
effect.  It  declares  in  what  cases  a  fine  shall  be  imposed,  or  a 
forfeiture  incurred ;  and  the  Legislature  has  no  right,  after  it  has 
said  that  an  infraction  of  a  particular  obligation  shall  be  follow- 
ed as  a  penalty  by  a  forfeiture,  subsequently  to  try  the  case,  de- 
cide it,  and  execute  its  decree. 

To  have  a  forfeiture  declared,  there  must  be  an  investigation 
and  examination,  whether  there  has  been  a  violation  of  law,  or 
of  a  conventional  agreement.  The  laws  of  the  State  say  that, 
for  certain  infractions  of  them,  a  forfeiture  of  goods  shall  follow 
(B.  and  C's.  Dig.  pp.  455, 457) ;  yet,  we  suppose,  it  would  shock 
the  common  understanding  of  every  man  in  the  conmiunity,  if 
the  Legislature  were,  by  enactment,  to  decree  that  a  forfeiture 
had  been  incurred,  and  at  once  take  possession  of  the  property. 

By  the  common  law,  where  lands  are  forfeited  for  the  person- 
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al  offence  of  the  party,  no  title  vests  in  the  sovereign  until  the 
offence  is  ascertained  by  conviction  and  attainder.  Before  that 
time  the  party  is  entitled  to  the  possession  and  profits  of  his 
lands,  and  may  alienate  them,  and  convey  to  the  parchaser  a 
cofaiplete  and  legal,  though  defeasible,  seizin.  1  Gallison,  C.  C. 
R.  26.  7  Cranch,  603.  The  same  doctrine  is,  in  general,  true 
as  to  forfeitures  of  goods  and  chattels ;  and  a  forfeiture  attached 
to  a  thing,  conveys  no  property  to  the  government  in  the  thing, 
until  seizure  made  or  suit  brought. 

In  some  of  the  States  of  the  Union,  aliens  cannot  hold  land ; 
and  when  there  is  no  heir  who  is  a  citizen,  the  real  estate  is  for* 
feited  to  the  State,  as  an  escheat.  But  in  such  cases  no  title 
passes  to  the  State  until  there  is  an  inquisition  ot  office,  as  the 
common  law  authors  call  it.  In  the  case  of  Fairfcu^  Devisee 
V.  Hunter^s  Lessee  (7  Cranch,  610),  the  Supreme  Court  of  the 
United  States  said,  that,  an  alien  has  capacity  to  take  and  hold 
lands  until  an  inquest  of  office,  and  until  they  are  seized  by  the 
sovereign.  The  title  is  not  divested  until  office  found.  3  Whea- 
ton,  5D4.  The  State  of  Virginia  assumed  as  a  fact,  that  the  lands 
of  Lord  Fairfax,  within  that  commonwealth,  had  escheated  to 
the  State,  and  consequently  granted  a  part  of  them  to  Hunter ; 
but  the  court  said,  he  had  no  title,  as  no  inquest  of  office  had 
ever  taken  place,  and  the  title  was  not  vested  in  the  State.  In 
other  States,  and  in  England,  this  doctrine  is  well  settled,  and 
the  **  inquest  of  office"  understood.  It  is  an  enquiry  made  by  the 
State's  or  King's  officer,  the  sheriff,  coroner,  escheator,  virtute 
ojfum^  or  by  writ  sent  to  them  for  the  purpose,  or  by  commis- 
sioners specially  appointed.  There  are  various  kinds  of  inquests, 
among  which  is  the  judicial  writ  ad  tn^titrendum,  which  is  to  have 
an  enquiry  by  a  jury  touching  a  cause  in  court.  And  it  is  a  mat- 
ter of  congratulation  with  English  lawyers  and  judges,  that  ^  it  is 
a  part  of  the  liberties  of  England,  and  greatly  for  the  safety  of  the 
subject,  that  the  king  may  not  enter  upon,  or  seize  any  man's 
possessions  upon  bare  surmises,  without  the  intervention  of  a 
jury."    Gilb.  Hist.  Exch.  182. 

In  this  case  it  was  enacted,  '*  that  in  case  said  bonds  and  the 
interest  thereon  are  not  paid  punctuaUy,  acccnrding  to  the  pro- 
visions of  the  act,  the  rail  road  constructed  by  said  company  shall, 
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by  the  mere  failure  so  to  pay  said  bonds,  and  the  interest  thereon, 
and  the  payment  thereof  by  the  Stute^  become  the  property  of  the 
State."    This  enactment  requires  two  things  before  the  right 
of  property  vests  in  the  State :  first,  the  failure  of  the  company 
to  pay  the  bonds  and  interest ;  and,  secondly,  the  payment  of 
them  by  the  State ;  and  then  the  rail  road  only  was  to  become 
the  property  of  the  State.    Acts  of  1839,  pp.  214,  216,  ss.  2,4. 
The  act  of  March,  1841,  says :  **  a  portion  of  the  first  instalment 
of  interest  on  said  bonds  is  due  and  unpaid,  and  the  company  is 
unable  to  pay  the  same,"  to  wit,  the  portion  unpaid,  wherefore 
**  the  state  treasurer^  is  directed  '^  to  pay  such  portion  of  the  in- 
terest on  said  bonds  as  may  remain  due ;"  and  then  it  is  declar- 
ed, not  only  that  the  rail  road  is  forfeited,  but  that  all  the  **  ma- 
chinery, fixtures,  slaves,  and  appurtenances  thereunto  belong- 
ing, or  in  any  wise  appertaining,  be  declared  forfeited  also." 
There  is  no  proof  that  the  company  had  failed  to  pay  the  interest 
on  the  bonds.    On  the  contrary,  it  is  admitted  that  it  had  paid  a 
portion  of  it ;  nor  is  there  any  evidence  that  the  State  has  paid 
any  thing.    The  treasurer  was  directed  to  pay ;  but  whether  he 
has  or  not  is  unknown  to  us.    These  things  were  matters  for 
judicial  enquiry  and  decision ;  and,  in  assuming  to  enquire  and 
decide  upon  them,  for  the  purpose  of  declaring  a  forfeiture,  we 
are  cleajrly  of  opinion  that  the  Legislature  exceeded  its  constitu- 
tional authority.     We  are,  therefore,  constrained  to  say,  that 
that  portion  of  the  act  of  the  Legislature  entitled  "An  act  to  pro- 
tect the  credit  of  the  State,"  approved  March  8th,  1841,  which 
declares  the  Clinton  and  Port  Hudson  Rail  Road,  with  all  the 
machinery,  fixtures,  slaves  and  appurtenances  thereunto  belong- 
ing, or  in  any  wise  appertaining,  forfeited  to  the  State,  is  uncon- 
stitutional and  void,  and  gives  the  State  no  right  or  title  to  the 
same,  other  than  what  rights  it  may  have  under  the  act  of  1889, 
(Acts  of  that  year,  pp.  214, 216,  ss.  2, 4,)  and  the  act  of  mortgage 
and  pledge  passed  in  conformity  to  the  same. 

The  attorney  general  has  argued  with  much  force  and  inge- 
nuity that,  as  the  corporation  consented  to  the  State's  taking 
possession  of  the  property,  and  agreed  to  hold  it  as  agent,  it 
was  sufficient,  and  made  the  forfeiture  perfect.  This  would, 
perhaps,  be  true,  if  no  one  but  the  State  and  the  corporation 
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were  parties;  bat  the  State  and  the  corporation  cannot  by  their 
agreements  deprive  others  of  their  rights. 

The  second  question  is,  what  rights  the  commissioners  acquir- 
ed to  the  rail  road  and  other  property  belonging  to  the  corpora* 
iion,  by  the  proceedings  for  the  forfeiture  of  the  charter  ?  The 
act  of  the  Legislature  of  the  26th  March,  1842,  gives  the  answer. 
It  says,  (sec.  2,)  **  should  a  forfeiture  of  the  charter  of  said  com- 
pany be^decreed,  then  and  in  such  case  the  affairs  of  said  com- 
pany shall  be  put  into  immediate  liquidation,  and  conducted  ac- 
cording to  the  provisions  of  an  act  entitled  '  An  act  to  provide 
for  the  liquidation  of  banks,'  with  this  single  reservation,  that 
the  three  commissioners  of  liquidation  shall  be  appointed  by  the 
governor.*'  A  right  was  reserved  to  the  State  to  foreclose  the 
mortgages  of  the  stockholders,  according  to  existing  laws.  The 
commissioners  therefore  have  the  same  rights  to  the  property, 
and  must  administer  it  for  the  benefit  of  the  creditors,  in  the 
same  manner  as  the  commissioners  of  other  banks  do,  when 
their  charters  have  been  forfeited. 

Upon  the  third  point,  it  seems  to  us  that  it  is  enough  for  us  to 
iMiy,  that  the  sixth  section  of  the  act  of  the  Legislature,  approved 
March  25th,  1844,  entitled  ^  An  act  providing  for  the  adjustment 
and  liquidation  of  the  debts  proper  of  the  State,  and  for,  other 
purposes,"  was  based  upon  the  assumption  that  the  rail  road, 
tnachineiy,  fixtures,  slaves,  &c,  belonged  to  the  State.  It  hav- 
ing been  shown,  by  our  decision  upon  the  first  point,  that  this 
assumption  was  without  foundation,  it  follows  that  the  Legisla- 
ture could  not  authorise  the  treasurer  to  sell  it  as  property  be- 
longing to  the  State. 

The  parties  consenting,  it  is  ordered  that  the  judgment 
previoudy  rendered  herein  {ante  p.  412)  be  set  aside;  and  we 
do  now  order  and  decree,  that  the  judgment  of  the  District 
Court  so  far  as  it  decrees,  that  the  Clinton  and  Port  Hudson 
Rail  Road,  with  the  machinery,  fixtures  and  appurtenances 
thereof,  and  the  daves  surrendered,  are  not  the  property  of 
the  State,  but  are  vested  in  the  commissioners  appointed  to 
liquidate  the  affairs  of  the  corporation  in  the  manner  and 
for  the  purposes  directed  by  law,  be  afiirmed.  And  it  is  fur- 
ther ordered,  that  this  case  be  remanded  to  the  District  Court, 
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that  the  commissioners  may  proceed  under  its  authority  and  that 
of  the  law,  to  the  sale  of  the  property  as  ordered,  and  to  the 
filing  of  a  tableau  of  distribution,  reserving  to  each  and  all  of 
the  creditors,  their  respective  rights  to  assert  their  claims  and 
privileges,  and  to  oppose  such  as  each  may  think  proper,  when 
the  tableau  or  list  of  debts  shall  be  legally  presented  and  filed ; 
the  appellants  paying  the  costs  of  the  appeal. 

A.  M.  Dunn  and  Roseliust  for  the  plaintiffs. 

Muse  and  Merrick^  for  the  appellants. 

Preston^  Attorney  General,  for  the  State. 


United  States  v.  The  Baitk  of  the  United  States* 


Under  no  circimMianoes  can  a  npplemental  answer  be  permitted  to  be  filed,  after 
the  eTidenee  has  been  concluded. 

To  proye  the  reyersai  by  the  Supreme  Court  of  the  United  States  of  a  judgment 
obtamed  in  a  Circuit  Court,  defendants  offered  in  evidence  a  printed  copy  of  the 
record  of  the  suit  in  the  Supreme  Couit  certified  by  the  clerk  of  the  Circuit  Cooit, 
114  7S^  nnder  theseal  of  his  court,  to  be  a  true  copy  of  the  record  and  the  proeeedmgs  of  the 

Cinmit  Court  in  the  action  ;  and  a  copy  of  the  mandateof  the  Supreme  Court,  le- 
Tersinjr  the  judgment  below,  and^  remanding  the  case  for  further  proceedings,  aleo 
certified  by  the  clerk  of  the  Circuit  Court,  nnder  the  seal  of  his  court,  to  be  a  true 
copy  of  the  original  on  file  in  his  office.  There  was  no  copy  of  the  judgment  of  the 
Supreme  Court  among  the  papers  offered  in  evidence.  On  an  ezceptkm  to  the 
evidence  :  Held,  that  it  wis  inadmisBible,  there  being  no  proof  that  the  person  who 
signed  as  cleric  of  the  Circuit  Court  was  clerk  of  that  court,  and  the  record  not 
being  authenticated  as  required  by  the  act  of  CongresB  of  26  May,  1790. 

Hie  courts  of  this  State  are  not  bound  to  know  the  clerks  of  the  courts  of  the  United 
States  in  other  States ;  nor  will  any  greater  weight  or  authority  be  given  to  their  eer. 
tificates  and  official  acts,  than  to  those  of  the  clerks  of  the  state  courts  of  such  States. 

Want  of  jurisdiction,  ratione  peraoiuB,  cannot  be  pleaded  by  a  party  who  has  volun- 
tarily submitted  to  the  jurisdiction  of  the  court 

The  law  designates  who  the  judicial  sequestrator  shall  be,  and  the  court  cannot  ap- 
pomt  another,  nnleso'by  consent  of  parties.  The  parties  to  an  action  may  seleat 
their  own  agents,  and  confer  on  them  such  powers  as  they  think  proper ;  bat  the 
ooort  can  impose  no  burdens  or  restrictions  on  such  agents,  not  imposed  by  their 
principals. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WatU^l. 

Garland,  J.    In  January,  1842,  the  United  States  commeneed 

a  suit,  by  attachment,  in  the  Commercial  Court,  against  the 
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Bank  of  the  United  States,  to  recover  a  very  large  amount  of 
money.  Among  other  claims  which  the  plaintiffs  set  up  against 
the  defendants,  in  their  suplemental  petition,  it  is  alleged,  that 
they  had,  in  an  action  brought  by  them  against  said  corpora- 
tion, in  the  Circuit  Court  of  the  United  States,  in  the  third 
circuit,  sitting  at  Philadelphia,  obtained  a  verdict  and  judgment 
against  the  defendants,  for  the  sum  of  9251,243  54,  with  interest, 
^  as  will  more  fully  appear  by  the  annexed  duly  authenticated 
transcript  of  the  record  in  said  action  made  part  hereof,  and  by 
other  evidence,  if  necessary,  to  be  adduced  on  the  trial  of  this 
cause.^ 

During  the  pendency  of  the  suit,  for  reasons  stated  in  the 
case  of  Fraxier  et  d.  v.  Wilcox  et  al.  (4  Robinson,  521),  Frazier 
and  Adams  were,  by  consent  of  parties,  named  receivers,  to  take 
into  possession  the  assets  and  property  attached,  and  to  collect 
the  same,  according  to  an  agreement  entered  upon  the  minutes 
of  the  court.  These  persons  accepted  the  agency,  and  this 
court,  in  the  case  cited,  said :  ^  To  us  it  appears,  that  the  plain- 
tiffs" (who  were  the  said  Frazier  and  Adams)  *'  stand  in  the 
relation  of  agents  to  the  United  States,  the  Bank  of  the  United 
States,  and  the  assignees  of  the  latter,  and  as  such  they  can 
sue,^  &c.  In  the  same  opinion  this  court  said,  that  the  capacity 
of  the  agents,  or  receivers,  was  derived  from  the  assent  of  the 
parties,  and  not  from  the  authority  or  appointment  of  the  judge 
of  the  Commercial  Court  4  Robinson,  525.  He  had  no  more 
authority  over  them,  than  the  agreement  of  the  parties  confeired. 
Whether  the  parties  interested  have  ever  terminated  the  agency 
of  the  receivers,  it  is  not  material  now  to  enquire. 

In  August,  1842,  whilst  the  case  was  pending,  an  agreement 
was  made  between  the  counsel  for  the  plaintiffs  and  defendants, 
by  which  the  latter  were  not  "  to  apply  to  the  court  for  a  con- 
tinuance, in  order  to  await  the  decision  of  the  Supreme  Court  of 
the  United  States,  upon  the  writ  of  error  now  pending  therein 
between  the  same  parties,  from  the  Pennsylvania  Circuit,  &c ; 
and  in  consideration  thereof,  that  the  said  United  States  shall, 
in  the  event  of  a  reversal  of  said  judgment,  enter  a  remiuitur 
for  so  much  of  said  judgment  (if  any)  obtained  by  them 
in  this  court,  as  shall  give  the  said  defendants  the  full  benefit  of 
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rach  reTersal.''  Under  this  agreement  the  parties  weat  to  trial, 
and  on  the  production  of  the  record  of  the  cafie  of  the  United 
States  against  the  Bank  of  the  United  States^  and  the  jndgment 
rendered  therein  by  the  Circuit  Court  of  the  United  States  of 
the  third  circuit,  sitting  in  Pennsylvania,  a  sum  of  <K^1»243  Mt 
with  legal  interest,  was  allowed  the  plaintiffs,  and  coatributed 
largely  to  the  aggregate  of  the  judgment  obtained  by  thenk 
This  suit  related  to  the  claim  of  the  United  States  for  certain 
dividends  on  its  stock  in  the  Bank,aiid  a  demand,  on  the  part  of 
the  latter,  for  damages  on  a  bill,  or  bills  of  exchange,  drawn  by 
the  order  of  a  late  President  of  the  United  States  on  the  Freaok 
government,  and  protested  for  non-pajrment*  The  case  was 
then  in  the  Supreme  Court  of  the  United  States  on  a  writ  of 
error  taken  by  the  Bank. 

In  1843,  the  present  case  being  then  in  this  court,  on  an  ap- 
peal considered  suspensive  (consequently  no  execution  eould 
issue  in  favor  of  the  plaintiffs),  and  the  assets  attached  and  in 
the  hands  of  the  agents,  or  receivers,  Frazier  and  Adams,  being 
in  danger  of  serious  damage  and  loss,  in  conseqaenee  of  the 
course  then  being  pursued  by  other  attaching  creditors,  it  was 
proposed  by  Brooks,  the  attorney  of  the  Bank  of  the  United 
States,  and  the  assignees  or  trustees,  claiming  to  be  interested 
in  the  assets  attached  herein : 

**  1.  That  if  there  is  any  agreement  in  existence,  restfaiaing 
the  United  States  from  proceeding  by  execution  on  their  judg- 
ment in  New  Orleans  to  sell  the  assets  attached,  it  shall  be 
be  considered  as  abrogated. 

*"  2.  If  the  United  States  should  purchase  the  assets  of  the 
Bank  dr  trustees,  through  Wm.  W.  Frazier  and  Chri8t<9her 
Adams,  Jr.,  such  proceeding  shall  not  in  any  way  afieet  the 
rights  of  the  United  States  to  proceed,  in  Philadel]^ia,  or  else- 
where, in  suits  there  pending,  or  to  be  brought,  for  the  roMvery 
of  the  debt  demanded  by  the  government,  nor  shall  a  greater 
sum  be  credited  than  shall  be  realised  from  the  assets. 

^  These  stipulations  not  to  be  considered  as  a  waiver  of  any 
rights  of  the  Bank  of  the  United  States,  or  of  any  of  the  tms- 
tees,  further  than  is  herein  expressed." 

Upon  the  receipt  of  this  proposition  by  the  Secrstaiy  of  the 
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Trewnurj*  the  District  Attorney  of  the  United  States  for 
Ae  Eastern  DiiBtrict  of  Loaisiana,  was  directed  to  issue  an  exe* 
eiition*  He  prodaced  in  coort  his  letter  of  instructionsy  and  the 
agreement  just  stated,  also  a  copy  of  a  letter  from  the  Solicitor 
of  the  Treasury  to  Frazier  and  Adams,  as  agents,  and  asked  that 
a  jSert  facias  might  be  issaed  forthwith,  on  the  judgment  ren- 
dered,  which  was  ordered :  "'  but  on  the  suggestion  of  T.  Slidell 
and  J.  R.  Grymes,  attorneys  appointed  for  the  defendants  and 
attorneys  for  the  intervenors,  it  is  considered  that  this  order 
shall  not  be  so  construed  as  to  signify  a  recognition  by  said 
defendants  or  intervenors,  of  the  construction  giyen  to  the 
agreement  between  the  parties,  by  the  Solicitor  of  the  Trear 
sary,  in  the  letters  and  documents  filed  by  the  District  Attorney.'* 

On  the  7th  June,  1848,  the  Solicitor  of  the  Treasury  wrote  to 
Messrs.  Frazier  and  Adams,  that  the  District  Attorney  hadbeen 
instructed  to  issue  an  execution  on  the  judgment  in  favor  of  the 
United  States  against  the  Bank,  and  to  levy  upon  the  assets  of 
the  defendants  in  his  district,  subject  to  levy  and  sale*  He  says 
that  the  District  Attorney  is  also  instructed  to  seU  thoee  assets^ 
and,  if  they  can  be  sold  at  fair  prices,  to  make  the  amount  of 
the  debt,  interest  and  costs,  in  favor  of  the  United  States. 
^  But  it  is  apprehended  that,  owing  to  the  ntuati<m  of  the  assets, 
a  fair  price  in  specie  cannot  be  got  for  them;  and  that  if  they 
were  sold,  and  the  United  States,  by  an  agent,  should  not  become 
a  bidder,  they  will  be  sacrificed  for  a  sum  much  below  their 
value,  and  insufficient  to  pay  the  debt  to  the  United  States. 
To  prevent  this,  I  am  authorised  by  the  Secretary  of  the  Trea^ 
snry  to  request  you  to  accept  the  appointment,  which  is  Imreby 
conferred,  of  agents  of  the  United  States*  to  attend  the  sale  on 
the  executiont  and  purchltse  in  the  assets  sold,  for  the  United 
-States. 

^  Should  you  accept  this  appointment,  you  will  bid  such  sums 
as  will  prevent  a  sacrifice  of  the  assets,  taking  care,  in  all  cases 
to  keep  within  reasonable  bounds,  and  exercising  in  regard  to 
each,  the  sound  discretion  which  a  prudent  man  would  exercise 
in  his  own  case. 

^  You  will  assume  the  care,  management  and  collection  of 
the  assets  and  ohoses  in  action,  which  you  may  so  purehaee,  in 
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trust  for  the  United  States^  and  convert  the  same  into  money  as 
fast  as  it  can  be  done;  and,  from  time  to  time,  as  collections 
are  made,  yon  will  pay  the  same  into  the  Treasury  of  the  United 
States  in  payment  of  their  judgment,  debt,  interest  and  costs ; 
and  if,  after  satisfying  such  judgment,  and  paying  the  ex- 
penses incurred  in  your  agency  and  in  the  collection  of  suck 
assets,  a  sum  of  money  should  remain,  that  sum  shall  be  paid 
into  court,  to  be  applied  and  paid  by  order  of  the  court  to  suck 
person  or  persons  as  may  be  legally  entitled  to  the  same,  as  if 
such  funds  had  not  been  levied  on  by  the  United  States,  and  as  if 
no  proceedings  had  been  instituted  by,  and  no  debt  due  to  the 
United  States. 

^  The  District  Attorney  is  instructed  to  co-operate  with  you 
in  the  execution  of  your  agency  hereby  conferred/' 

This  agency  was  accepted  by  Frazier  and  Adams,  witkottt 
any  limitatian  or  reserve.  Neitker  tke  bank,  nor  tke  asrignees, 
ever  gave  them  any  instructions,  nor  assumed  a  right  to  do  sOb 

In  the  same  letter  in  which  the  District  Attorney  was  directed 
to  issue  the  execution,  and  was  informed  of  the  appointment  of 
Frazier  and  Adams  as  agents,  the  Solicitor  of  the  Treasury  sends 
a  copy  of  the  propositions  of  Brooks,  and  he  gives  his  views  of 
them.  The  first  stipulation  he  says,  removes  all  obstacles  to  is- 
suing the  execution.  ^  The  second  stipulation  tendered  by  the 
Bank  and  tke  trustees,  looks  to  the  purchase  of  these  assets  by 
the  United  States,  through  the  agency  of  Messrs.  Frazier  and 
Adams,  should  the  government  see  fit  to  take  that  course,  and 
direct  such  purchase  by  such  agents.  It  involves  no  agreement 
on  the  part  of  the  United  States  so  to  proceed,  or  as  to  the  dispo- 
sition of  the  assets  should  they  be  purchased. 

^  The  primary  object  of  the  government  is  to  collect  the  debt 
due ;  but  it  considered  it  but  right  in  doing  so,  to  regard  tke  in- 
terests of  others,  so  far  as  to  occasion  as  little  iiyniy  to  them  as 
practicable.^ 

The  Solicitor  then  proceeds  to  recapitulate  his  instructions  to 
the  agents,  and  directs  the  District  Attorney  toco-operate  with 
tkem.  He  concludes :  **  tkis  arrangement  is  voluntarily  made 
by  tke  Secretary  of  tke  Treasury,  wko  desires  only  tke  payment 
of  tke  debt  due  to  tke  United  States ;  and  wko  unites  with  me  in 
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4X>ii8ideiiiig  it  most  consistent  with  equity  and  justice  to  all  par- 
ties concerned.'^ 

Under  the  agreement  and  instructions  stated,  the  sheriff  of  the 

Commercial  Court,  on  the day  of  July,  1843,  proceeded  to 

sell  under  the  execution  in  favor  of  the  United  States,  a  very 
large  amount  of  assets,  consisting  of  judgments,  notes,  mort- 
gages, bills,  dec  The  agents  of  the  United  States  purchased 
assets  to  the  amount  of  about  #404,819  36,  for  the  sum  of 
$126,000,  which  last  amount  was  entered  as  a  credit  on  the 
execution.  The  assets  were  adjudicated  to  the  United  States, 
and,  after  the  sale,  delivered  to  their  agents,  who  proceeded  to 
collect  them.  A  large  amount  of  other  assets  was  purchased  by 
other  persons,  and  the  money  paid  to  the  sheriff.  It  was  at  first 
agreed  that  this  money  should  remain  in  the  hands  of  the 
sheriff;  but  it  was  afterwards  agreed  to  deposit  it  in  the  Bank  of 
Louisiana,  subject  to  the  order  of  the  court,  until  after  the  ap- 
peal pending  in  the  Supreme  Court  of  this  State,  between  the 
United  States  and  the  assignees  of  the  Bank  of  the  United  States, 
before  referred  to,  and  the  appeal  in  the  Supreme  Court  of  the 
United  States  between  the  Bank  and  the  United  States,  should 
be  decided. 

The  first  of  the  above  mentioned  cases  was  decided  in  this 
court,  in  June,  1844,  and  the  decision  of  the  inferior  court  affirm- 
ed, whereby  the  United  States  were  declared  to  be  entitled  to  re- 
ceive the  whole  sum  made  on  the  execution ;  but  while  the  ap- 
peal in  the  one  case  was  pending  here,  the  other  had  been  tried 
in  the  Supreme  Court  of  the  United  States,  and  the  judgment  in 
that  case  reversed,  and  divenire facias de  novo  awarded,  because 
of  the  verdict  being  erroneous  in  a  matter  of  law,  which  judg- 
ment was  equivalent  to  a  new  trial  in  our  jurisprudence. 

It  may  here  be  stated,  that  before  the  judgment  and  mandate 
of  this  court  reached  the  inferior  court,  the  Secretary  of  the 
Treasury,  or  the  Treasurer  of  the  United  States,  drew  a  draft  on 
Adams  and  Frazier,  the  agents,  for  92,000,  in  favor  of  the  Hon. 
Henry  A.  Wise,  which  the  latter  refused  to  pay,  on  the  ground 
that  it  was  a  fee  to  the  District  Attorney,  for  extra  services,  in 
the  suit  of  the  United  States  against  the  Bank,  then  pending, 
and  that  the  defendants  ought  not  to  pay  the  fee  of  the  attorney 
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for  the  plaintiflTs.  Frazier  also  assumed  the  ground,  that  he  was 
not  the  agent  of  the  United  States,  but  a  trustee  for  them  and 
the  assignees  of  the  Bank,  and  that  he  would  be  responsible  to 
the  latter,  if  ^e  paid  the  draft.  A  long  correspondence  ensued 
between  Frazier  and  the  Solicitor  of  the  Treasury,  which  result* 
ed  in  the  latter  informing  the  former,  that  the  Secretary  of  the 
Treasury  had  revoked  the  powers  conferred  on  him,  as  agent» 
that  in  future  Adams  was  to  be  the  sole  agent,  and  that  all  the 
assets  or  money,  in  his  (Frazier's)  hands,  must  be  delivered  to 
Adams.  Frazier  still  contended  that  he  was  a  trustee,  and  not 
an  agent ;  and  declined  giving  up  his  trust,  notwithstanding  the 
mandate  of  the  Solicitor. 

This  discharge  of  Frazier  by  the  Secretary  of  the  Treasury,  led 
the  way  for  a  new  set  of  rules,  which  ended  in  the  controversy 
now  before  us.  On  the  9th  of  May,  1844,  the  counsel  for  t^ 
various  trustees,  the  interveners  in  the  suit,  called  Frazier  and 
Adams,  ^  in  their  capacity  of  agents  of  the  United  States  of  Amer- 
ica, or  in  whatsoever  capacity  they  may  hold  any  funds  or  pro- 
perty in  litigation,  or  proceeds  in  any  wise  regr^senting  any 
property  in  litigation  in  the  cause,"  and  the  United  States,  by 
their  attorney,  to  show  cause  why  the  said  agents  should  not  be 
ordered  and  restrained  from  disposing  of  any  property  or  funds 
in  their  hands,  without  a  specific  order  of  court  providing  for 
such  disbursement  and  appropriation,  and  that  an  injunctien 
issue,  &c.  A  plea  to  the  jurisdiction,  and  an  answer  was  filed 
by  the  District  Attorney  of  the  United  States ;  atrial  much  con- 
'tested  followed,  and  the  judge  below,  in  a  very  elaborate  opin- 
ion, made  the  rule  absolute. 

It  is  not  necessary  to  state  this  part  of  the  case  more  fully,  as 
there  is  no  appeal  from  this  judgment 

A  few  days  after  this  rule  was  taken,  the  United  States  sued 
Frazier  in  the  Circuit  Court  of  the  United  States  for  this  State, 
alleging  the  circumstances  of  his  appointment  and  removal  as 
agent  aforesaid,  and  his  refusal  to  give  up  the  property  and 
money  in  his  hands ;  wherefore  they  prayed  for  a  judgment  re- 
storing to  them  their  money  and  property  so  detained,  and  for 
•50,000  as  damages. 

After  the  decision  of  this  court  was  given,  aflSirming  the  jndg- 
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ment  in  the  principal  contest  between  the  plaintiffs  and  the  as- 
signees of  the  Bank,  the  counsel  for  the  aforesaid  assignees  and 
the  Bank,  in  their  joint  names,  suggested  to  the  court  that  the 
judgment  rendered  in  the  case  of  the  United  States  against  the 
Bank,  in  the  Circuit  Court  in  Pennsylvania,  had  been  reversed 
by  the  Supreme  Court  of  the  United  States,  and  a  venire  facias 
de  novo  ordered.  He  further  suggested  the  agreement  entered 
into,  in  August,  1842,  in  relation  to  the  remission,  in  case  said 
judgment  was  reversed,  and  filed  a  copy  of  it ;  he  therefore  ask- 
ed that  the*  plaintiffs  might  be  cited  by  their  attorney,  and  that 
Adams  and  Frazier,  agents,  be  ordered  to  show  cause  why  a  re- 
mission of  t25 1,243  54,  with  interest  thereon  from  the  20th  day 
of  October,  1841,  should  not  be  entered  upon  the  judgment  so 
rendered  by  the  Commercial  Court  in  February,  1843 ;  and  why 
the  residue  of  the  principal  and  interest  up  to  that  date,  with 
costs,  should  not  be  handed  over  by  Frazier  and  Adams,  agents, 
to  the  United  States,  or  their  proper  officer,  out  of  the  cash  funds 
deposited  in  the  Bank  of  Louisiana ;  and  why  the  other  funds 
and  property  in  the  hands  of  said  agents,  and  all  property  what- 
soever within  the  jurisdiction  of  the  court,  heretofore  attached, 
except  a  reasonable  sum  to  pay  the  expenses  of  the  agency, 
should  not  be  declared  free  from  all  claims  whatsoever  of  the 
United  States,  and  be  delivered  to  W.  W.  Frazier,  agent  of  the 
assignees  and  interveners  aforesaid.  But  if  the  court  should 
be  of  opinion  that  the  assignees  are  not  entitled  to  that  relief, 
then  why  the  said  agents  should  not  be  ordered  not  to  pay  over 
any  moneys  to  the  United  States,  except  the  amount  referred  to 
in  said  agreement,  to  wit,  the  remainder  of  it,  after  deducting 
$2514343  50,  with  the  interest ;  but  to  retain  the  property  pur- 
chased by  the  United  States  under  the  execution,  and  all  the 
cash,  except  that  before  mentioned,  until  the  final  a^udication 
of  the  matters  in  litigation  in  the  Circuit  Court  in  Pennsylvania, 
or  the  further  order  of  the  Commercial  Court. 

The  plaintiffs  appeared  and  excepted : 

1st.  That  that  part  of  the  rule  asking  permission  to  carry  into 
effect  the  judgment  of  the  court  affirmed  by  the  Supreme  Court, 
is  useless  and  unnecessary,  and  presents  no  question  for  decish 
ion. 
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2nd.  That  the  intervenors  and  defendants  knew,  when  the 
rule  was  taken,  the  willingness  of  the  plaintiffs  to  receive  the 
portion  of  their  judgment,  which  is  not  in  dispute  in  the  case  is 
Pennsylvania,  according  to  the  agreement  entered  into ;  and  that 
the  said  rule  was  not  taken,  from  any  apprehension  of  an  execa« 
tion  being  taken  out  for  the  whole  amount  of  the  judgment,  but 
in  fact  to  induce  the  plaintiffs  to  submit  to  its  jurisdiction,  or  to 
obtain  from  the  court  a  decision  requiring  them  to  submit  to  its 
jurisdiction,  in  relation  to  the  agreement  of  which  a  copy  is  filed, 
and  in  relation  to  the  assets  purchased  by  the  plaintiffs,  through 
the  agency  of  Frazier  and  Adams. 

3d.  That  if  the  assignees  have  any  rights  or  claims,  either  un- 
der the  first  agreement,  or  to  the  assets  purchased  by  Frazier 
and  Adams,  they  are  not  matters  that  can  be  investigated  on  a 
rule,  but  must  be  by  petition ;  and  further,  that  the  court  has 
no  jurisdiction. 

4th.  That  the  rule  states  that  Frazier  and  Adams  are  the 
joint  agents  of  the  government,  when  it  was  well  known  that 
Frazier  had  been  removed  as  agent,  and  that  Adams  was  the 
sole  agent  of  the  United  States. 

5th.  That  all  the  matters  in  controversy  between  the  govern- 
ment and  Frazier  in  relation  to  his  agency,  are  pending  in  two 
suits  in  the  Circuit  Court  of  the  United  States,  wherein  all  the 
questions  will  be  settled. 

For  answer,  in  case  the  exception  should  be  overruled,  the 
plaintiffs  say,  they  are  willing  to  deduct,  and  have  already  en- 
tered on  the  execution  taken  in  June,  1843,  a  credit  for  4^126,000, 
being  the  amount  of  their  purchases  at  the  sheriff's  sale ;  and 
also  to  deduct  the  sum  of  $251,243  54,  with  interest,  the  amount 
in  controversy  in  Pennsylvania,  letting  it  remain  on  deposit  uih 
til  said  litigation  is  finished ;  and  to  receive  the  balance  of  their 
judgment  out  of  the  funds  deposited,  or  to  take  cui  execution* 
They  pray  accordingly,  and  ask  that  Frazier  and  Adams  be  or- 
dered to  check  on  the  Bank  of  Louisiana,  for  the  sum  due  and 
interest 

Adams  excepted  to  the  form  of  the  proceeding,  and  to  the  ju- 
risdiction of  the  court. 

Frazier  answered,  that  divers  persons,  whose  names  are  giveot 
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have  instituted  suits  in  the  courts  named,  against  the  Bank 
of  the  United  States,  and  that  some  have  caused  notices  to  be 
served  on  him  in  his  capacity  of  agent,  and  claim  to  be  interest- 
ed in  the  disposition  of  the  funds  in  question.  He  pra}'S  that  said 
parties  may  be  cited  to  answer  the  rule.  This  request  was 
granted,  and  a  number  of  the  parties  were  notified. 

On  the  13th  of  July  1844,  after  the  cause  had  been  tried,  Fra- 
Eier  presented  a  supplemental  answer,  which  the  court  permit* 
ted  him  to  file.  It  was  objected  to,  and  a  bill  of  exceptions 
taken,  which  will  be  noticed  in  the  proper  place. 

The  court  below  overruled  all  the  exceptions,  and  proceeded 
with  the  trial.  The  assignees  produced  the  agreement  made  in 
August,  1842,  relative  to  the  remiuitur  ;  also  a  record  of  a  suit 
from  the  Circuit  Court  of  the  United  States  in  Pennsylvania, 
showing  a  reversal  of  the  judgment  by  the  Supreme  Court  of  the 
United  States,  in  the  case  for  the  dividends  and  damages  on  the 
French  bills ;  also  the  record  of  the  first  suit  between  the  parties ; 
and  a  number  of  documents,  and  the  testimony  of  witnesses,  to 
prove  that  Frazier  was  a  trustee  for  all  parties  interested,  and 
not  an  agent. 

The  district  attorney  relied  on  the  judgment  he  had  obtained 
against  the  bank.  He  produced  the  records  of  two  suits  in  the 
Circuit  Court  of  the  United  States  in  this  city  against  Frazier,  to 
recover  the  assets  in  his  hands  and  damages;  also  the  corres- 
pondence with  the  Solicitor  of  the  Treasury ;  the  proposals  of 
Brooks, the  attorney  of  the  bank  and  the  assignees;  Frazier 's 
various  letters,  and  the  order  dismissing  him ;  the  list  or  descrip- 
tion of  the  assets  purchased  by  Frazier  and  Adams,  as  agents  of 
the  United  States ;  also  parol  testimony  to  show  the  understand- 
ing relative  to  Frazier's  appointment  and  duties. 

In  July,  1844,  the  court  below  gave  a  judgment,  "that  on  re- 
ceiving a  re-transfer  of  the  assets  purchased  by  Frazier  and 
Adams,  agents  of  the  United  States,  and  on  the  United  States 
discontinuing  their  suits  against  W.  W.  Frazier,  and  against 
Frazier  and  Adams,  agents  and  others,  at  their  own  proper  costs 
and  charges,  there  be  paid  to  the  United  States  the  amount  of 
their  judgment,  less  the  sum  of  two  hundred  and  fifty  one  thou- 
sand two  hundred  and  forty  three  dollars,  fifty  cents ;  and  that, 


428  NEW  ORLEANS, 


TIm  United  Stetes  t.  The  Buik  of  the  United  Stetee. 

in  consideration  of  this  offer^  all  interest  on  said  judgment  shall 
cease  from  this  date/'*  It  was  farther  ordered,  that  no  execa- 
cntion  should  issue  without  the  special  order  of  the  court,  and 
that  the  decree  shall  be  binding  on  all  the  attaching  creditors 
having  orders  of  seizure  on  foreign  judgments ;  and,  finally,  the 
court  determined  to  hold  the  question  of  ordering  a  remittitur  on 
the  judgment  under  consideration,  until  the  month  of  Decem- 
ber, 1844.  In  that  month,  the  judge,  stated  that  he  had  sus- 
pended his  opinion  until  that  time,  for  the  purpose  of  giving  the 
district  attorney  an  opportunity  of  consulting  the  Secretary  of 
the  Treasury  as  to  whether  any  settlement  could  be  made  on  the 
terms  proposed  by  the  judgment  in  July,  and  if  not,  whether  or 
not  the  money  on  deposit  cannot  be  invested  in  United  States 
stock,  or  be  in  some  other  way  made  to  produce  interest,  for  the 
benefit  of  the  parties ;  but  as  nothing  had  been  proposed,  the 
court  decreed  that  a  remittitur  for  $251,243  54,  together  with 
the  interest  thereon  from  the  20th  of  October,  1841,  should  be 
entered  upon  the  judgment  rendered  in  February,  1843,  in  favor 
of  the  United  States  against  the  Bank ;  it  being  proved  that  the 
judgment  in  the  Circuit  Court  of  the  United  States  in  Philadel- 
phia had  been  reversed,  and  the  record  of  that  judgment  being 
the  only  evidence  on  which  the  court  below  had  given  its  judg- 
ment. 

From  the  two  judgments  the  plaintiff's  have  appealed. 

Our  attention  will  first  be  directed  to  the  bills  of  exception. 

The  first  is,  to  permitting  W.  W.  Frazier  to  file  what  is  called 
a  supplemental  answer  about  a  week  after  the  trial  of  the  case 
had  conunenced,  when  all  the  evidence  seems  to  have  been  re- 
ceived, and,  in  fact,  on  the  very  day  the  judge  filed  his  reasons 
for  his  judgment.    It  was  objected  to  as  presented  too  late,  and 

*  In  waAgpmg  his  reaeons  for  thii  judgment,  the  judge  of  the  court  below  eaye:  **  I 
am  of  opinion  that  the  offer  on  the  part  of  the  aasigneen  to  pay  the  balance  of  the  judg- 
ment of  the  United  States,  deducting  the  eum  of  (251|243  50,  on  receiving  an  align- 
ment of  the  atBetfl  purchased  by  the  agents  of  the  United  States,  Is  reasonable  and  fair, 
and  in  consideration  thereof,  that  all  interest  on  that  portion  of  the  judgment  of  the. 
United  States  should  cease  from  this  date.  But  this  paymrat,  and  the  right  of  the  United 
States  toreceire  any  portion  of  this  ftmd,  is  coupled  with  the  condition  that  the  United 
States  discontinue  their  suits  in  the  United  States  courts,  at  their  proper  cost  and 
charges.'*  &c.  R. 
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because  it  had  no  connexion  with  the  original  answer,  or  the 
matters  at  issue.  We  think  the  court  below  erred  in  permitting 
this  document  to  be  filed.  It  was  certainly  too  late.  Every  is- 
sue should  be  made,  and  all  answers  filed,  before  the  trial  com- 
mences. It  must  be  an  uncommon  case,  to  justify  the  filing  of 
an  amendment,  or  supplement  to  the  pleadings,  during  the 
trial ;  and  after  the  evidence  is  finished,  it  cannot  be  permitted. 

The  plaintiffs  second  bill  relating  to  the  rejection  of  Smith  as 
a  witness,  is  not  insisted  on. 

The  counsel  for  the  bank  and  the  assignees,  offered  as  evi- 
dence, to  prove  the  reversal  by  the  Supreme  Court  of  the  United 
States,  of  the  judgment  obtained  by  the  United  States  against  the 
Bank,  in  the  Circuit  Court  in  Pennsylvania,  a  printed  copy  of  the 
record  in  the  Supreme  Court  of  the  United  States,  certified  by  F. 
Hopkinson,  as  clerk  of  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania ;  attached  to  which  is  a  copy 
of  a  mandate  attested  by  the  clerk  of  the  Supreme  Court,  com- 
manding said  Circuit  Court  to  take  further  proceedings  in  the 
case  in  conformity  to  the  opinion  and  judgment  of  said  Supreme 
Court,  also  certified  by  Hopkinson,  but  the  opinion  does  not  ac- 
company it.  The  counsel  for  the  plaintiffs  objected  to  it,  on  the 
ground  that  it^was  not  properly  authenticated ;  and  secondly,  as 
being  only  a  copy  of  a  copy.  The  court  below  received  it,  and 
the  plaintiffs  attorney  excepted.  We  are  of  opinion  that  the 
judge  erred.  The  document  is  not  properly  certified.  There  is 
no  certificate  to  it  but  that  of  F.  Hopkinson,  styling  himself  the 
clerk  of  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  with  the  seal  of  his  ofiice  attached. 
There  is  no  evidence  that  he  is  the  clerk,  nor  any  such  authen- 
tication as  is  required  by  the  act  of  Congress.  The  counsel  for 
the  assignees  contends  that  we  are  bound  to  know  the  clerks  of 
all  the  United  States  courts,  and  to  recognise  their  certificates 
as  legal.  He  has  not  quoted  any  authority  for  such  a  position ; 
and  we  are  not  aware  that  there  is  any  law  requiring  the  courts 
in  this  State,  to  give  greater  weight  and  authority  to  the  certifi- 
cates of  the  clerks  of  the  United  States  courts  in  other  States, 
than  are  to  be  given  to  the  certificates  and  official  acts  of  clerks 
of  the  State  courts  in  the  same  State.    It  has  been  the  practice 
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we  believe,  to  recognise  the  official  acts  and  certificates  of 
the  clerks  of  the  United  States  courts  in  this  State,  and  of  the 
Supreme  Coart  of  the  United  States ;  but  the  practice  is  based 
more  upon  courtesy  than  positive  provision.  The  judgment  of 
the  Supreme  Court  of  the  United  States  is  not  in  this  alleged 
recordf  and  it  does  not  disclose  what  that  judgment  is,  any  fur- 
ther  than  the  recital  of  it  in  the  mandamus  states  it. 

Upon  the  question  of  jurisdiction,  we  have  no  hesitation  in 
saying,  that,  under  the  agreement  entered  into  in  August,  1842, 
and  upon  legal  principles  also,  the  Commercial  Court  has  juris- 
diction  of  the  question  whether  a  remiUUur  shall  be  entered  or 
not  But  as  there  is  no  legal  evidence  to  prove  that  the  judg- 
ment in  Pennsylvania  has  been  reversed  at  all,  we  must  say 
that  the  court  was  wrong  in  giving  a  judgment  ordering  the 
#251,243  54,  with  interest,  to  be  remitted  in  the  manner  it  has 
done. 

As  to  the  jurisdiction  of  the  court  over  the  United  States,  and 
Frazier  and  Adams,  the  agents  appointed  to  purchase  the 
assets,  or  a  part  of  them,  at  the  sale  made  in  July,  1848,  we 
should  have  no  hesitation  in  saying,  if  the  agents  had  not,  in  so 
many  different  ways  submitted  themselves  to  the  court  and 
recognised  it,  that  the  court  would  not  have  jurisdiction  over 
any  question  arising  out  of  the  agreement  to  issue  the  execu- 
tion, to  purchase  the  assets,  and  to  dispose  of  them  after  the 
proceeds  are  in  hand.  We  consider  that  an  independent  and 
separate  contract,  to  be  enforced  as  to  any  rights  the  bank,  or 
the  assignees  may  have  by  virtue  of  it,  not  by  a  rule  to  show 
cause,  but  in  the  ordinary  mode«  All  that  the  court  should 
have  done  when  execution  was  asked  for  under  the  agreement, 
was  to  have  ordered  it,  and  to  have  left  the  parties  to  take  care 
of  their  own  rights,  whatever  they  were  or  may  be.  But  the 
parties  have  so  mixed  up  their  proceedings,  by  rules,  submis- 
sions and  agreements,  that  it  is  extremely  difficult  to  separate 
them  from  the  original  proceedings,  or  to  say  where  the  court 
should  stop.  If  the  question  was  res  nova,  we  should  say  that 
the  court  was  without  jurisdiction  to  decide,  in  the  present 
form  of  proceeding,  upon  the  questions  it  has  decided ;  but  as 
the  objection  relates  principally  to  the  form  of  proceeding,  we 
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have  concluded  that,  so  far  as  the  present  case  goes,  we  will^ 
under  its  peculiar  circtunstances,  maintain  the  jurisdiction,  and 
endeavor  to  place  the  parties  in  the  position  in  which  their 
agreements  authorise  them  to  stand. 

Whilst  the  appeal  in  the  case  of  the  plaintiffs  and  defendants 
and  interveners  was  pending  in  this  court,  and  it  was  uncertain 
in  what  way  the  case  would  be  decided,  there  was  great  pro* 
priety  in  keeping  the  money  and  property  in  a  situation  to  be 
restored  to  the  assignees,  in  the  event  of  the  United  States  not 
succeeding  in  establishing  their  claim  of  priority  on  the  pro»* 
perty  attached,  or  its  proceeds.  But  now  that  their  rights  are 
settled  and  fixed  to  a  large  part  of  their  demand,  we  cannot  see 
the  necessity  or  policy  of  keeping  the  money  locked  up,  and 
letting  interest  accumulate  on  the  debt,  and  the  fund  be  ^X' 
hausted,  or  much  diminished  by  costs  and  allowances.  If  the 
case  in  Peansylvania  should  be  decided  against  the  United 
States,  it  will  not  affect  S  portion  of  their  demand  at  all ;  that 
is  fixed  and  settled.  If  it  be  decided  in  their  favor,  then  the 
judgment  they  have,  with  the  right  of  priority,  will  cover  the 
whole  sum.  Every  consideration  is  in  favor  of  settling  as  many 
difiiculties  as  possible,  and  placing  the  parties  in  a  situation 
where  each  will  know  its  real  rights. 

When  we  examine  all  the  circumstances  of  the  cGLse,  the  tea- 
timony  before  us,  and  the  motives  that  prompted  the  consent  to 
the  sale  in  July,  163d«  we  see  no  sufficient  grounds  to  sustain  the 
position  of  the  appellees,  that  Adams  and  Frazier,  under  their 
appointment  as  agents  of  the  United  States  on  the  7th  June, 
1843,  were  to  hold  the  assets  they  might  purchase  at  the  sale  to 
be  made  by  the  sheriff  in  July  of  that  year,  as  trustees  for  the 
benefit  of  all  concerned.  Previously  to  this  appointment,  they 
held  the  property  as  receivers  in  the  capacity  alleged,  that  is, 
as  far  as  the  United  States,  the  Bank  and  the  assignees  were 
concerned ;  but  in  June,  1843,  the  parties  for  whom  they  held 
ascertained  that  their  interests  would  not  be  safe  if  the  property 
continued  in  that  situation.  Other  creditors  of  the  Bank  were 
pressing  their  claims;  and,  having  obtained  judgments,  thej 
were  menacing  the  parties  with  forced  sales  under  unpr opitiow 
circumstances,  whereby  the  whole  property  was  likely  to  be 
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sacrificed.  It  then  became  necessity  to  take  some  otlier 
ground ;  and,  as  the  United  States  were  an  admitted  and  judg- 
ment creditor  for  a  large  amount,  it  was  agreed  to  have  a  sale^ 
at  which  the  plaintiffs  might  bid,  or  not,  as  they  pleased,  the 
object  being,  first,  to  secure  the  debt,  and,  secondly,  to  make 
the  property  bring  as  much  as  possible.  But  we  nowhere  see 
it  agreed  or  understood,  that  the  United  States  should  be  bonnd 
to  purchase  the  property,  or  any  part  of  it,  and  to  hold  it  for  the 
benefit  of  the  Bank,  or  the  assignees.  Such  an  agreement 
would  imply,  and  be  based  upon  collusion  between  the  United 
States,  the  Bank  and  the  assignees,  whereby  the  government 
was,  under  the  form  of  law,  to  become  the  purchaser  of  the  pro- 
perty, hold  it  for  the  benefit  of  itself,  the  Bank  or  the  assignees, 
and  protect  it,  or  them,  from^the  pursuit  of  other  creditors.  Such 
an  agreement  would  be  simulated  between  the  parties,  and  a 
fraud  upon  the  other  creditors.  We  cannot  presume  anything 
so  unfair  as  this  between  the  parties,  and  we  find  no  evidence 
that  will  justify  our  coming  to  such  a  conclusion.  The  propo- 
sition of  Brooks  no  where  says,  that  if  Adams  and  Frazier  shall 
purchase  any  of  the  assets  proposed  to  be  sold,  that  they  shall 
be  held  in  trust,  or  for  the  benefit  of  the  interested  parties.  The 
suits  commenced,  or  to  be  brought,  were  not  to  be  effected  by, 
the  sale,  nor  was  the  United  States  to  credit  more  on  its  judg- 
ment than  it  should  realize  from  the  assets  purchased,  nor  is 
there  any  requirement  that  any  balance  should  be  paid  over,  in 
case  such  assets  realized  more  than  was  owing.  The  proposi- 
tion is,  that  there  should  be  a  sale — an  open  and  public  one, 
and  not  a  collusive  affair.  Neither  the  Bank  nor  the  asngnees 
pretended  to  name  an  agent,  nor  to  instruct  or  control  Frazier 
and  Adams,  in  any  manner,  as  to  how  they  should  proceed,  pr 
what  was  to  be  done  with  the  funds.  They  accepted  the 
agency  as  agents  of  the  United  States.  The  Solicitor  of  the 
Treasury  tells  th^m  to  take  charge  of  the  assets  they  may  pur- 
chase, and  to  hold  them  in  trust  for  the  United  States ;  to  pnn 
ceed  in  the  collection  as  fast  as  practicable,  and  to  pay  the 
money  into  the  Treasury,  in  discharge  of  the  debt,  interest  and 
costs ;  and  that,  when  that  should  be  paid,  with  the  expenses 
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penses  of  the  agency,  to  pay  into  court  whatever  sum  may 
remain,  for  the  benefit  of  whoever  shall  be  entitled  to  it. 

The  counsel  for  the  Bank  and  the  assignees  contends  that  the 
sale  was  a  "conservative  measure,"  and  did  not  convey  an 
absolute  title  to  the  United  States  for  the  assets  purchased. 
Such  does  not  seem  to  have  been  the  idea  of  the  Solicitor  of  the 
Treasury :  he  says  that  the  agents  are  to  hold  the  money  in  trust 
for  the  United  States;  and  they  accepted  the  agency,  with  those 
words  plain  and  palpable  in  their  act  of  procuration.  If  we 
believed  that  the  sherifi^'s  sale  was  a  mere  pretext,  and  a  **  con- 
servative measure"  to  preserve  the  property  from  the  pursuit 
of  other  creditors,  and  then  to  divide  the  money  between  the 
plaintiflfs  and  the  Bank  or  its  assignees,  we  should  at  once  tell 
the  parties,  as  this  court  has  told  others  on  several  occasions, 
that  they  must  not  call  on  us  to  enforce  their  simulated  and 
fraudulent  agreements.  But  we  acquit  the  parties  of  all  such 
purposes,  and  consider  the  sale,  as  it  is  presented  to  us  now,  as 
fair  and  legal. 

In  several  of  the  rules  and  motions  with  which  the  record 
abounds,  Adams  and  Frazier  are  called  the  agents  of  the  United 
States ;  and  in  the  case  now  before  us  they  are  so  styled  and 
proceeded  against.  They,  in  our  opinion,  hold  the  money  and 
assets  as  such  agents,  and  as  such  must  account  to  their  princi* 
pals.  If  it  had  not  been  the  intention  of  all  parties  to  change 
the  relations  in  which  Adams  and  Frazier  stood  towards  them, 
they  might  as  well  have  continued  their  capacity  as  receivers. 
They  then  held  as  trustees  for  the  benefit  of  all  concerned ;  but 
that  position  not  being  safe,  it  became  necessary  to  change  it. 

It  appears  to  us  t&at  the  judge  of  the  Commercial  Court 
labors  under  a  misapprehension,  as  to  the  power  and  control 
he  has  over  the  agents  appointed  by  parties  to  superintend  their 
interests  in  the  tribunal  over  which  he  presides.  We  have 
more  than  once  said,  that  he  has  no  right  to  appoint  receivers 
and  trustees,  of  his  own  accord  and  will,  to  take  charge  of 
money  or  propert}%  unless  in  the  cases  pointed  out  by  law. 
The  law  designates  who  the  judicial  sequestrator  is,  and  the 
judge  cannot  name  another,  unless  the  parties  agree  to  his 
doing  so.    They  can  select  their  own  agents,  and  give  them 
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such  powers  as  they  think  proper ;  and  the  judge  cannot  impose 
burdens  nor  restrictions  on  such  agents,  other  than  those  imposed 
by  their  principals.  In  the  present  case  the  Solicitor  of  the 
Treasury  directed  Adams  and  Frazier  to  take  charge  of  the 
assets  they  might  purchase;  to  collect  the  money  as  fast  as 
possible,  and  pay  it  into  the  Treasury  until  the  debt^intereirt  and 
costs,  and  the  expenses  of  the  agency,  should  be  paid ;  and  the 
balance,  if  any,  to  pay  into  court,  to  whosoever  may  be  entitled 
to  it.  Subsequently,  the  agents  were  directed  not  to  pay  the 
money  into  the  Treasury,  for  reasons  given,  but  to  keep  it  on 
deposite  to  their  own  credit,  so  that  it  might  be  disposed  of 
according  to  law,  when  the  case  in  this  courts  and  that  in  the 
Supreme  Court  of  the  United  States,  should  be  decided.  The 
court,  therefore,  had  no  right  to  impose,  and  erred  in  imposing, 
restrictions  upon  the  agents  of  the  government,  so  as  to  embar- 
rass the  principals  in  disposing  of  their  property.  Nor  has  the 
Commercial  Court  any  right  or  authority  to  control  the  United 
States  in  the  appointment  or  discharge  of  its  agent  or  agents, 
at  their  pleasure.  Every  principal  has  a  right  to  select  his  own 
mandataries.  Nor  has  it  authority,  when  simply  asked  for 
process  to  enforce  a  judgment  which  the  United  States  had 
obtained  against  the  Bank,  to  impose  such  conditions  as  have 
been  imposed  in  this  case,  and,  in  effect,  enjoin  the  plaintiffs, 
without  affidavit,  or  bond  and  security. 

In  conclusion,  we  are  of  opinion  that  all  the  assets  purchased 
at  the  sheriff's  sale  made  in  July,  1843,  by  Frazier  and  Adams» 
as  agents  of  the  United  States,  belong  to  the  United  States;  and 
that  the  proper  officers  of  the  government  have  a  right  to 
appoint  agents  to  keep,  collect  and  manage  them,  and  such 
agents  to  remove  at  pleasure,  without  the  consent  of  the  Com- 
mercial Court.  The  government  also  has  a  right  to  appoint  its 
own  agent  or  agents  to  take  care  of  the  money  received  from 
the  sheriff  as  the  proceeds  of  the  sale  made  in  July,  1843;  and 
also  to  remove  said  agent  or  agents.  Therefore,  we  are  of 
opinion  that  William  W.  Frazier,  having  been  expressly  dis- 
charged as  an  agent  of  the  United  States,  can  no  longer  act  as 
such;   and  that  Christopher  Adams,  junior,  is  now  the  sole 
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agent,  subject  to  the  orders  of  his  principals,  and  that  he  must 
be  relieved  from  the  restraining  orders  of  the  court. 

It  is  understood  that  no  objection  is  made,  on  the  part  of  the 
United  States,  to  the  sum  of  9251,243  54,  with  interest  thereon 
at  six  per  cent  per  annum,  from  the  20th  day  of  October,  l641, 
until  the  day  of  its  receipt  by  the  sheriiF,  remaining  on  deposit, 
being  returned  to  the  assignees,  or  whoever  shall  be  entitled  to 
it,  in  case  the  suit  of  the  United  States  against  the  Bank  of  the 
United  States,  in  the  Supreme  Court  of  the  United  States  at  the 
date  of  the  agreement  made,  in  August,  1842,  be  decided  in 
favor  of  the  Bank;  and  as  to  the  balance  of  their  claim,  the 
plaintiffs  are  entitled  to  it,  and  no  objection  is  made  on  the  part 
of  the  assignees  of  the  Bank  to  its  being  paid ;  but  they  wish  to 
take  the  assets  purchased  by  the  United  States  at  the  sheriff's 
sale,  to  which  we  think  they  have  no  right. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgments 
appealed  from  be  annulled  and  reversed;  and  proceeding  to 
give  such  judgment  as,  in  our  opinion,  should  have  been  given 
ia  tlie  court  below,  it  is  ordered  and  decreed,  that  there  be 
deducted  from  the  judgment  in  favor  of  the  United  States  the 
sum  credited  on  the  execution,  in  July,  1843,  as  the  amount  of 
the  purchases  made  at  the  sheriff's  sale,  to  wit,  the  sum  of  one 
hundred  and  twenty-six  thousand  dollars ;  and  that  the  sum  of 
three  hundred  and  sixty-five  thousand  one  hundred  and  nineteen 
dollars  and  eighteen  cents,  on  deposit  in  the  Bank  of  Louisiana* 
stand  to  the  credit  of  Christopher  Adams,  junior,  as  sole  agent 
of  the  United  States,  out  of  which  he  will  retain  the  sum  of  two 
hundred  and  fifty-one  thousand  two  hundred  and  forty-three 
dollars  and  fifty-four  cents,  with  interest,  at  six  per  cent  per 
annum,  from  the  20th  day  of  February,*  1841,  until  said  sum  was 
received  by  the  sheriff,  in  July,  1843:  said  sum  to  be  returned 
to  the  said  assignees  of  the  Bank  of  the  United  States,  or  who- 
ever else  may  be  entitled  to  it,  whenever  said  Bank,  or  the 
assignees,  shall  establish,  in  a  legal  manner,  that  the  aforesaid 
judgment  in  favor  of  the  United  States  against  the  Bank  of  the 
United  States  has  been  reversed ;  the  balance  on  deposit  in 
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said  Bank  of  Louisiana  to  be  disposed  of  by  the  said  Christopher 
Adams,  junior,  in  such  manner  as  his  principals  may  direct* 
The  scdd  Bank  of  the  United  States,  and  the  assignees  thereof, 
to  pay  the  costs  of  the  proceedings  in  the  court  below  on  the 
rule,  and  also  the  costs  of  this  appeal.  And  it  is  further 
ordered,  that  this  judgment  be  without  prejudice  to  whatever 
rights  the  said  assignees  may  have  to  any  surplus,  if  any  there 
should  be,  in  the  realization  of  the  assete  purchased  by  said 
agents  over  and  above  the  amount  at  which  the  same  were 
adjudicated  at  the  sheriff's  sale,  to  wit,  the  sum  of  •126,000 ; 
which  rights,  whatever  the  same  may  be,  are  reserved  to  the 
said  assignees.  This  reservation  not  to  be  taken  as  interfering 
with  the  title  of  the  United  States  to  the  assets  purchased  by 
them,  or  their  right  to  collect  the  same  and  apply  the  proceeds, 
as  stated  in  the  letter  of  the  Solicitor  of  the  Treasury,  dated 
June  7th,  1843,  addressed  to  Messrs. W.W.  Frazier  and  G.  Adams, 
junior,  wherein  he  directs  them  to  assume  the  care,  manage- 
ment and  collection  of  such  assets  and  chases  in  action  as  they 
may  purchase,  and  in  what  manner  they  shall  apply  the  pro- 
ceeds of  the  same. 

Peyton^  District  Attorney  of  the  United  States,  for  the  appel- 
lants.   /.  W.  Smithf  on  the  same  side. 

T.  Slidellf  for  the  defendants. 


William  H.  Avert  v,  Jxjlien  Alladt  and  another. 

A  plaintiff  who  holds  under  an  act  of  sale  which  expresslj  declares  that  the  vendar 
•ells  only  such  rights  as  he  has  to  the  property,  and  that  the  yendee  has  a  knowledge 
of  his  title  thereto,  has  not  acquired  such  a  just  title,  translative  of  property,  as  i^ 
serve  as  s  basis  for  the  prescription  of  ten  years. 

Whero  one,  who  sells  all  the  rights,  claims,  or  privileges  he  has  or  may  have  to  a 
second  concession  in  the  rear  of  a  front  tract,  without  warranty,  or  stipolation  to 
make  a  title,  subseqaantly  becomes  the  owner  of  part  of  the  land  in  the  rear,  by 
purchase  (torn  a  third  penon  holding  under  another  title,  he  may  hold,  against  his 
vendee,  the  property  thus  acquired  by  him.  Per  Curiam :  To  hold  him  booad  to 
make  the  title  of  his  vendee  good,  would  be  to  enforce  a  warranty  of  title,  whero 
none  was  intended  to  be  given. 
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Appeal  from  the  District  Court  of  Iberville,  Deblieux,  J. 

Garland,  J.  The  plaintiff  claims  to  be  the  owner  and  pos- 
sessor of  a  tract  of  land  of  twelve  arpents  front  on  the  Missis- 
sippi river,  by  a  depth  of  eighty  arpents^  with  lines  opening  to 
the  rear  ten  degrees.  The  defendants  aver  that  they  are  the 
owners  and  possessors  of  a  tract  of  twenty  arpenis  front  on  the 
hayou  Manchao,  with  a  depth  of  forty  arpefUs.  The  distance 
between  the  two  rivers  not  being  one  hundred  and  twenty  ar- 
penUi  the  claims  conflict  with  each  other  in  the  rear,  and  about 
seventy-seven  and  11-100  acres  are  in  dispute.  Both  parties 
claim  them  by  virtue  of  their  titles,  and  also  by  possession  and 
the  prescription  of  ten  years. 

The  documents  in  the  record  do  not  make  out  a  complete 
claim  of  title  in  the  plaintiff  to  any  part  of  the  land ;  but  it  is 
admitted  by  the  defendants,  *'  that  the  plaintiff  has  a  regular 
chain  of  titles  from  the  original  requite  of  Pierre  Allain,  jSb,  de- 
rived from  the  government,  on  the  2nd  of  July,  1787 ;"  and  it 
is  also  admitted  by  the  plaintiff,  "  that  the  defendants  have  a 
regular  chain  of  titles  from  the  original  one  produced,  obtained 
from  the  Spanish  government.'' 

It  appears  from  some  recitals  in  one  of  the  acts,  that  in  the 
year  1774,  Pierre  Allain, jiere,  obtained'from  the  Spanish  gover- 
nor, Unzaga,  a  concession  for  seven  arpents^  twenty-five  toises, 
and  five  feet  front  on  the  Mississippi  river,  by  the  depth  of  forty 
arpents.  On  the  5th  May,  1787,  Pierre  Allain,  jUs^  presented  a 
petition  to  governor  Miro,  asking  for  a  grant  of  land,  in  the 
rear  of  his  father's  tract,  of  forty  arpents  in  depth,  with  a  front 
on  his  rear  line,  and  opening  in  the  same  manner  as  the  side 
lines  of  the  front  tract.  At  the  foot  of  this  petition  the  gover- 
nor answered :  *'  No  ha  lugar  esta  petition,  respeto  a  que  la 
segunda  profundidad  no  se  concede,  sino  al  proprietario  de  la 
primera,  y  aunque  el  padre  lo  permita,  puede  ser  con  el  tiempo 
motivo  de  disputas  y  discenciones."  On  the  10th  of  July,  1787, 
Piere  Allain,  j^ere,  sells  to  his  sons,  Simon  and  Pierre,  each  one 
half  of  his  front  tract  of  land  with  the  depth  of  forty  arpents^ 
and  to  Pierre  alone  the  '*  seconde  concession  dans  la  profondeur, 
siir  les  m^me  lignes  de  toute  la  face  de  cette  sus-dite,  pour  le 
prix  et  somme  de  cent  piastres,  qu'il  declare  avoir  recu  comp- 
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tant,  s'obligeant  de  lai . . . .  les  titres  en  forme,  a  sa  requisition/' 
On  the  3 1st  of  January,  1701,  all  the  parties  to  the  last  men- 
tioned act  agreed  to  change  or  modify  it,  and  did  so,  by  sub- 
stituting a  sale  from  the  father  to  Simon  AUain  for  four  arpetUs 
front  on  the  river,  on  the  upper  part  of  the  tract,  by  eighty  in 
depth,  between  paraUel  lines;  and  to  Pierre  AUaiD, ^,  the  re- 
mainder of  the  tract,  (**  le  reste  entier  de  la  terre,")  with  all  the 
opening  or  divergence  of  the  lateral  lines  to  the  depth  of  eighty 
arpents^  "  avec  Feventaille  entiere  jusqu^a  quatre-vingt  arpents.'^ 

By  some  acts  or  conveyances,  not  stated  in  the  record,  it  seems 
that  the  widow  of  Simon  AUain  became  the  owner  or  possessor 
of  five  arpentSf  twenty-five  toises,  and  five  feet  front  of  the  tract 
said  to  have  been  granted  by  Unzaga,  in  1774 ;  and  in  May, 
1819,  her  heirs  sold  that  much  front,  by  forty  arpents  in  depth, 
to  Carlos  De  Armas;  and,  in  1826,  by  another  act  under  pri- 
vate signature  they  said  that  at  the  sale  in  1819  it  was  under- 
stood that  all  their  rights,  pretentions  and  claims  to  the 
double  depth  were  sold  with  the  front  tract ;  but  there  is  no 
warranty  of  the  title  nor  consideration  other  than  the  original 
price.  In  November,  1828,  Janvier  AUain  sold  to  Carlos  De 
Armas  a  tract  of  land  of  three  arpents  front  on  the  river,  by 
forty  in  depth,  with  a  certain  opening  in  the  side  lines  of  the 
first  concession,  together  with  all  the  rights^  claims  and  privi^ 
leges  he  has^  or  may  have^  to  the  second  concession^  which  it  is  said 
had  been  purchased  from  the  United  States. 

Several  acts  of  sale,  exchange,  and  partnership  were  subse- 
quently passed  between  Carlos  De  Armas,  Christoval  G.  De 
Armas  and  Felix  De  Armas,  in  all  of  which  the  parties  seem 
to  have  had  some  doubt  as  to  their  title  to  the  back  land,  as  in 
some  of  them  no  warranty  is  given,  until  by  an  act  passed  on 
the,  1 1th  of  February,  1832,  from  Carlos  De  Armas  to  P.  Du- 
bertrand,  the  title  to  the  whole  tract  of  twelve  arpents  front  by 
eighty  in  depth,  with  a  greater  opening  to  the  rear  than  most 
of  the  acts  called  for,  w€is  finally  vested  in  him.  In  this  sale  it 
is  said,  that  Dubertrand  has  knowledge  of  tht  tides  to  the  plantar 
Hon  ;  and  further,  that  it  is  understood  that  the  general  war- 
ranty given  by  the  act  does  not  apply  to  the  double  concession, 
bat  only  to  all  the  vendor*s  rights  to  the  same. 
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On  the  29th  of  December,  1834,  Dubertrand,  by  an  authentic 
.act,  sold  the  whole  land,  with  a  general  warranty,  to  the  plain- 
tiff and  one  John  G.  Banks,  whose  half  plaintiff  subsequently 
purchased.  In  the  sale  from  Dubertrand,  although  there  is  a 
general  warranty  of  title,  there  is  a  clause  which  says,  "  that 
in  case  of  eviction  of  any  part  of  the  said  land,  Dubertrand 
promises  to  purchase  back  said  part  from  the  successful  claim- 
ant, and  to  reinstate  the  purchasers  in  full  possession  thereof, 
or  to  pay  them  the  value  of  the  same,  with  all  damages." 

There  is  no  evidence  that  the  titles  under  which  the  pledntiff 
claims  have  ever  been  recognized  or  confirmed  by  the  United 
States,  except  so  far  as  relates  to  the  back  land  bought  of  Jan- 
vier Allain,  (and  that  is  imperfect,)  which  does  not  appear  to 
interfere  with  the  defendants'  pretensions,  except  for  the  quan- 
tity of  six 'and  61-100  acres.  No  confirmation  by  Congress  or, 
the  commissioners  is  shown,  nor  any  location  or  survey  under 
either  the  Spanish  or  American  government,  of  the  front  or 
back  lands.  The  parol  testimony  shows  that  old  lines  were 
found  in  the  woods,  but  by  whom  made,  or  for  what  purpose  is 
not  explained,  nor  is  the  time  of  marking  them  proved.  Some 
fifteen  or  twenty  acres  were  cleared  in  the  rear  of  the  first 
forty  arpents  when  the  plaintiff  purchased  the  plantation  of 
Dubertrand ;  but  this  clearing  does  not  include  any  part  of  the 
land  in  dispute. 

The  defendants  set  up  title  under  two  orders  of  survey,  made 
by  the  governor  of  the  province  of  Louisiana,  both  dated  the 
30th  September,  1793;  one  to  Joseph  Richard,  for  fifteen  arpents 
front  on  the  bayou  M anchac,  with  a  depth  of  forty  arpents j  and 
the  other  to  Santiago  McCuUock,  for  eight  arpents  front  on  the 
same  bayou,  with  the  ordinary  depth.  Each  of  these  claims 
was  located  and  surveyed  in  December,  1797,  by  Miguel 
Walsh,  authorised  for  that  purpose  by  Carlos  Trudeau,  surveyor 
general  of  the  province,  and  plats  signed  by  him  are  in  the 
record.  These  titles  passed  through  different  persons  to  one 
James  Jones,  in  whose  name  they  were  presented  to  the  United 
States  commissioners,  and  confirmed  by  them,  on  the  titles  and 
proof  of  cultivation  and  habitation.  From  Jones  twenty  arpents 
front  of  these  two  tracts  have,  by  various  probate  and  sheriffs' 
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sales,  and  other  conveyances,  become  vested  in  the  defendants^ 
by  a  sale  from  Janvier  AUain,  dated  the  21st  day  of  January, 
1832 ;  and  under  that  and  the  preceding  titles,  they  say  that 
they  have  a  better  title  than  the  plaintiff  to  the  land  in  contro- 
versy, and  also  claim  to  hold  it  by  the  prescription  often  years. 

The  claim  of  Jones  was  regularly  surveyed  and  located  in 
May,  1840,  by  a  U;iited  States  surveyor,  and  his  operations  were 
approved  by  the  surveyor  general. 

.  The  parol  testimony  shows  that  Janvier  AUain  settled  on  the 
land  in  1828,  soon  after  he  purchased  it,  and  that  he  remained 
for  several  months,  when  he  was  driven  off  by  high  water. 
He  returned  again  after  the  waters  subsided,  remained  some 
time,  and  left  it.  Santiago  McCuUock  also  lived  on  the  land 
under  the  Spanish  government ;  and  the  defendants  have,  since 
their  purchase,  frequently  exercised  acts  of  ownership,  by  going 
on  the  land,  remaining  there  at  work,  with  their  slaves,  for  a 
considerable  time,  and  by  cutting  down  and  carrying  off  timber. 
The  plaintiff,  as  far  back  as  1838,  went  on  the  land  in  dispute, 
and  at  various  times  cut  wood  and  timber  on  it ;  and  Roth,  one 
of  the  defendants,  in  1838,  whilst  acting  as  overseer  of  the 
plaintiff,  took  firewood  and  timber  from  it,  as  being  his  (plains- 
tiff's)  land. 

The  District  judge  gave  a  verdict  for  the  plaintiff,  principally 
on  the  ground  of  his  having  acquired  a  right  to  the  whole  depUi 
of  eighty  arpents^  by  the  prescription  of  ten  years,  based  on  the 
sale  from  Carlos  De  Armas  to  Dubertrand,  on  the  11th  of  Febru- 
ary, 1832,  under  which  title  the  plaintiff  claims.  From  this 
judgment  the  defendants  have  appealed. 

We  concur  fully  in  the  opinion  expressed  by  the  court  below, 
that  Pierre  AUain, JUs,  acquired  no  title  from  the  Spanish  authoi- 
rities,  by  the  presentation  of  his  petition  to  Governor  Miro.  That 
functionary  says,  in  express  terms,  that  he  cannot  grant  the 
land,  as  no  one  is  entitled  to  ask  for  it  but  the  proprietor  of  the 
first  or  front  concession ;  and  even  if  the  father  of  the  appUcant 
consented  to  the  grant,  it  would  not  be  prudent  to  give  it,  as  it 
might  lead  to  future  difficulties.  Pierre  AUain,  j^dre,  never  ap- 
plied to  the  Spanish  government  for  a  title  to  the  land  back  of 
his  front  tract,  nor  did  either  Simon,  or  Pierre  AUain,  jEb,eTer 
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make  such  application,  after  they  purchased  from  their  father ; 
consequently,  none  of  them  show  any  title  out  of  the  sovereign. 
By  the  usage  and  regulations  in  force  in  the  province  of  Louis- 
iana, the  back  lands,  to  the  extent  of  forty  arpentSj  were  often 
granted  to  the  proprietors  of  the  front  tracts;  but  no  title  vested 
in  consequence  of  this  usage,  unless  the  lands  were  asked  for 
and  conceded  by  the  proper  authority.  These  parties  having 
no  title  themselves,  could  not  sell  more  than  they  had,  which 
was  a  mere  right  of  possession. 

Upon  the  possession  obtained,  as  above  stated,  the  plaintiff 
contends  that  he  has  acquired  a  title  as  against  the  defendants, 
by  the  prescription  of  ten  years,  based  on  the  sale  from  Carlos 
De  Armas  to  Dubertrand,  dated  the  11th  of  February,  1832,  this 
suit  having  been  instituted  on  the  15th  day  of  April,  1842,  being 
about  ten  years  and  two  months;  and  so  the  court  below 
decided.  In  this  we  think  there  is  error.  In  the  sale  from 
Carlos  De  Armas  to  Dubertrand,  the  latter  acknowledges  that 
he  has  full  information  as  to  the  titles  to  the  property,  and  that 
the  stipulation  of  general  warranty  is  not  to  apply  to  the  back 
lands,  but  only  to  convey  the  personal  rights  of  the  vendor. 
This  is,  in  effect,  only  a  sale  of  all  the  rights,  title  and  interest 
of  Carlos  De  Armas,  and  presents  the  same  question  as  was 
dttiicided  in  the  case  of  Eastman^  Syndic^  4^,  v.  BeiUer  (8  Robin- 
son, 221).  There  the  vendor  gave  only  a  warranty  against 
himself,  his  heirs,  and  those  claiming  under  him ;  and  that,  we 
said,  was  not  such  a  just  title,  translative  of  property,  as  the 
plea  of  prescription  of  ten  years  could  be  based  on,  if  the  title 
should  prove  defective.  The  fact  of  a  vendor  refusing  to  gua- 
rantythe  title  he  sells,  is  a  circumstance  calculated  to  excite 
suspicion  as  to  its  validity,  and  should  put  a  vendee  on  his 
guard,  and  induce  him  to  make  inquiries  as  to  it.  This  effect, 
it  appears,  was  produced  on  Dubertrand,  who  admits  that  he 
had  full  information  as  to  the  title,  and  took  possession  under  it 
as  it  was. 

Besides  the  entire  want  of  title  to  the  back  lands  emanating 
from  the  Spanish  authorities,  no  claim  has  been  set  up  against  the 
United  States,  for  the  lands  in  the  rear  of  the  tract  of  five  arperUs^ 
twenty-five  Unges^  and  five  feet  front  on  the  river,  sold  by  the 
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heirs  of  the  widow  of  Simon  Allain  to  Carlos  De  Armas,  eiliier 
on  the  ground  of  being  entitled  to  it  by  a  coneession  from  the 
Spanish  government,  or  as  being  entitled  to  it  under  any  of 
the  laws  passed  by  Congress,  giving  to  the  front  proprietors 
a  preference  in  purchasing  the  lands  back  of  their  front  tracts 
at  the  minimum  price  of  the  public  lands*  We,  there- 
fore, must  presume  that  the  land  forms  a  part  of  the  pub- 
lic domain.  It  also  may  be  questionable,  if  we  were  to  assume 
that  the  plaintiff  is  the  owner  of  a  quantity  of  land  back  of  his 
front  tract  equal  to  the  quantity  in  said  front  tract,  which  is  all 
he  can  be  entitled  to  under  the  acts  of  Congress,  whether  there 
will  be  any  interference  of  the  back  lines  at  all. 

The  plaintiff's  counsel  further  insist,  as  Carlos  De  Armas 
purchased  three  arpents  front  of  the  tract  of  land  sold  to  Duber* 
trand  of  Janvier  Allain  alone,  and  of  him  and  Simon  Allain,  as 
two  of  the  heirs  of  the  viridow  of  Simon  Allain,  that,  theref<Hre9 
when  they  became  respectively  the  owners  of  the  land  now 
claimed  by  the  defendants,  the  plaintiff  was  entitled  to  take  out 
of  the  newly  acquired  land  sufficient  to  make  up  the  deficiency 
i  n  that  sold,  if  it  should  arise  from  an  interference  of  the  land 
newly  acquired.  This  argument,  at  first,  seemed  to  have  much 
force ;  but,  upon  examination,  we  do  not  think  it  sound.  Janvier 
Allain  only  sold  to  De  Armas  such  right,  interest  and  pretension 
as  he  might  have  to  the  lands  back  of  the  front  tract,  without 
warranty,  or  any  stipulation  to  make  a  title.  He  sold  such 
rights  or  pretensions  as  he  might  have  under  a  particular  act 
of  Congress ;  but  never  promised  that  he  would  not  purchase 
any  other  land  adjoining  it  held  under  another  title,  and  that  if 
he  did,  and  there  should  be  an  interference,  that  then  he  would 
make  the  first  right  good  by  ceding  to  it  the  full  quantity  out 
of  the  second  right  acquired.  This  would,  in  effect,  be  a  war- 
ranty j>f  title,  when  none  was  intended  to  be  given.  Janvier 
Allain  did  not  sell  to  Carlos  de  Armas  any  particular  quantity 
of  land  in  the  rear  of  the  front  tract,  but  only  such  quantity  as 
he  might  be  entitled  to  there.  Now,  previously  to  this  sale, 
the  United  States  had  confirmed  to  Joseph  Richard  and  McGol- 
lock,  the  title  to  their  respective  tracts  of  land,  and  thus  »• 
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linqnished  all  title  to  the  land  within  the  limits  of  those  titles, 
and  could  not  sell  the  same  to  Janvier  AUain,  or  any  other  person. 

As  to  the  land  back  of  the  tract  acquired  from  the  heirs  of 
the  widow  of  Simon  AUain,  the  relinquishment  of  the  heirs,  in 
1620,  to  Carlos  De  Armas,  is  weaker  than  the  transfer  of  Jan- 
vier AUain  to  him.  The  reasoning  applicable  to  that  transfer 
applies,  therefore,  with  more  force  to  this.  Simon,  and  Janvier 
AUain  are  two  of  the  heirs  of  Madame  Simon  AUain,  and  if  the 
doctrine  of  the  plaintiff's  counsel  be  correct,  then  the  two 
Allains  would  only  be  liable  for  portions  as  such  heirs,  and  con- 
sequently only  bound  to  make  up  or  give  the  plaintiff  such  por- 
tions of  any  deficiency  in  his  quantity  out  of  their  subsequently 
acquired  land ;  and  this  they  would  be  bound  to  do  upon  the 
principle  of  being  in  some  way  warrantors,  whilst  their  co- 
heirs, who  are  as  much  bound  as  they  are  by  the  act  under 
private  signature,  passed  in  1820  to  Carlos  De  Armas,  are  not 
bound  for  any  thing  at  all.  Thus  two  heirs,  from  the  fact  of 
becoming  proprietors,  subsequently  to  their  transfer,  of  conti 
guous  lands,  would  become  warrantors,  and  the  others  not. 

It  is  ordered,  that  the  judgment  of  the  District  Court  be 
reversed,  and  ours  is  in  favor  of  the  defendants,  as  in  case  of 
non-suit,  with  costs  in  both  courts."^ 

De  Armas f  Lockett  and  Micou^  for  the  plaintiff. 

Labauve,  for  the  appellants. 

*  Micouy  for  the  plaintift^  for  a  re-hearing.  The  question  is,  not  whether  the 
plaintiff'B  title  is  good  against  all  the  world,  but  whether  the  vendor  himself  can 
disturb  the  possession  of  his  vendee,  on  the  pretence,  that  the  title  which  he  has 
given  is  defective.  The  question  has  nothing  to  do  with  the  law  of  warranty. 
The  expression,  that  *'  the  law  implies  a  warranty  against  the  acts  of  the  vendor 
himself,'*  is  frequently  and  familiarly  used,  but  does  not  clearly  express  the  idea 
intended  to  be  conveyed.  A  warranty  is  properly  an  engagement  of  one  person, 
to  protect  another  against  the  acts  of  a  third.  A  warranty  against  the  acts  of 
the  person  granting,  is  superfluous.  Whether  such  warranty  is  express  or  not, 
both  law  and  justice  iorbid  the  grantor  to  disturb  the  title  he  has  given — to 
destroy  his  own  work,  to  the  prejudice  of  his  grantee. 

Had  Avery  been  evicted  by  a  third  person,  he  might  have  no  recourse  in 
warranty  against  his  vendors,  because  they  refused  to  warrant  his  title ;  or,  if 
they  had  warranted,  they  would  be  held  bound  only  in  proportion  to  their  interest 
on  the  property  sold.  But  this  rule  has  no  application  when  the  vendors  them- 
Mves  attempt  to  disturb  the  title  they  have  given.    They  all  joined  in  the  sale 
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of  the  whole  estate,  without  separating  their  interests.  Each  was  vendor  jiar 
mie  et  par  tout.  Each  of  them,  by  selling,  imposed  upon  himself,  his  heirs  and 
gnccessors,  the  obligation  of  respecting  the  title  he  had  given.  "  Although  it  be 
agreed  that  the  seller  is  not  subject  to  warranty,  he  is,  however,  accountable  for 
what  results  from  his  personal  act,  and  any  contrajy  agreement  is  void."  Civil 
Code,  art  2480.  Where  a  vendor,  having  sold  by  a  defective,  affcerwaxds  ac- 
quires a  perfect  title,  the  acquisition  of  the  new  title  vrill  enure  to  the  benefit  of 
the  purchaser.  12  La.  170.  The  vendor  could  not  use  the  new  title,  because 
the  law  prohibits  him  from  disturbing  the  poeeession  he  has  given.  If  ten 
arpents  be  sold  by  a  defective  title  and  without  warranty,  and  the  vendor  afterwards 
acquires  an  tsrpeni,  the  title  of  his  vendor  is  secured  to  the  extent  of  his  acqui- 
sition. It  follows,  that  the  plaintiff's  action  must  be  maintained.  If  the  definid* 
ants  have  a  title  acquired  either  since,  or  before,  the  sale  to  plaintiff's  vendors, 
that  title  passed  to  the  plaintiff.  If  they  have  no  title  at  all,  they  are  mere  tres- 
passers, and  the  judgment  of  the  court  below  must  be  confirmed. 

With  regard  to  the  possession  of  the  plaintiff,  and  its  extent,  it  is  admitted  of 
record,  that  the  plaintiff  holds  under  a  continuous  chain  of  title  from  the  requite 
of  P.  Allain,  JUs,  in  1787.  It  was  shown  by  the  acts  oflfered  in  evidence,  that  the 
Allain  &mily  possessed  the  back  concession  for  many  years,  until  they  at  last 
sold  to  De  Armas.  The  title  to  the  back  concession  is  informal  and  deiidctive, 
but  nevertheless  it  was  treated  by  the  AUains  as  a  title ;  they  must  be  supposed 
to  have  possessed  by  lines  in  accordance  with  it ;  and  the  possession  of  De  Armas, 
and  of  the  plaintiff,  must  be  considered  in  the  same  light.  Such  being  the  rela- 
tion of  the  parties,  mere  civil  possession,  independently  of  the  acts  of  ownership, 
is  sufficient  to  establish  the  rights  of  the  vendee  against  the  vendor. 
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Marie  Louibb  Broubbarb  v.  Valsry  Broubsard,  Her  Husband,  and 

others. 

Though  the  genonl  rale  eetaUithed  by  the  CitU  Code  is,  that  puchaieB  made  daring 
the  marriage  by  either  npmut,  belong  to  the  eommnnity,  in  whoeeeoever  name  made, 
yet  a  wife  may  acquire  separate  property  by  the  bona  fide  reinvestment  of  her  par- 
aphernal fonds,  of  which  her  husband  never  had  the  administration,  or  by  a  dation 
€n  payement  in  consideration  of  a  separate  and  paraphernal  claim. 

A  judgment  in  a  suit  far  a  separation  of  property  will  not  be  oonelosive  against  the 
wife's  right  to  property,  not  mentioned  as  her  separate  property  in  the  judgment 
of  separation,  in  a  ooutest  with  the  creditors  of  the  husband,  especially  with  such 
as  became  so  before  the  judgment  was  rendered. 

Appeal  from  the  District  Court  of  Lafayette,  Boycef  3. 

Bullaro,  J.  The  only  question  which  this  case  presents  is, 
whether  the  slave  Josephine  and  her  increase  belong  to  the  com- 
munity lately  existing  between  Marie  Louise  Broussard  and 
Valery  Broussard,  her  husband,  or  whether  they  are  the  sepa- 
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rate  property  of  the  wife,  who  is  separated  of  property  from  him. 
This  question  arises  between  the  wife  and  a  creditor  of  the  Jius- 
band  who  had  caused  a  writ  oifieri  facias  to  be  levied  upon  the 
slaves,  as  the  property  of  the  community,  and  was  arrested  in 
this  proceeding,  by  injunction.  The  injunction  was  dissolved, 
and  the  wife  appealed. 

The  evidence  shows  that  Josephine  liad  belonged  to  a  former 
community  existing  between  the  appellant  and  her  first  husband 
Thibodeaux.  That  she  had  been  purchased  by  Garuthers,  who 
married  one  of  the  heirs,  and  that,  after  the  second  marriage,  he 
had  sold  her  to  the  appellant,  with  the  consent  of  her  husband, 
for  the  price  of  9540,  as  expressed  in  the  act  of  sale.  It  appears 
that  the  same  amount  was  due  by  Garuthers,  for  the  price  of  the 
slave,  and  that  suit  had  been  brought  by  the  plaintiff,  for  her- 
self, and  as  tutrix  of  her  minor  child,  the  heir  of  Thibodeaux,  her 
first  husband,  to  recover  that  amount,  with  interest.  It  further 
appears  that  when  the  plaintiff  sued  for  a  separation,  she  claim- 
ed the  same  slaves,  and  the  judgment  as  first  drawn  up  embraced 
them,  but  they  were  struck  out  by  the  judge  before  signing  the 
judgment 

It  is  contended  by  the  plaintiff's  counsel,  that  Josephine  be- 
came her  separate  paraphernal  property,  in  virtue  of  the  pur- 
chase in  her  oym  name,  with  the  consent  of  her  husband,  and 
with  her  own  funds,  it  being  evident  that  the  sum  acknowledg- 
ed to  have  been  paid  as  her  price,  was  in  fact  due  by  Garuthers, 
for  his  purchase  of  the  same  slave.  If  the  record  furnished  sat- 
isfactory evidence  of  this  fact,  we  should  find  it  difiicult  to  dis- 
tinguish between  this  case  and  that  of  Jhminguez  v.  Zee,  in  the 
17  La.  p.  295,  and  in  other  cases  more  recently  decided,  in  which 
we  held,  that  although  the  general  rule  established  by  the  Code  is, 
that  purchases  made  during  marriage,  by  either  of  the  spouses, 
belong  to  the  community,  in  whosesoever  name  they  may 
have  been  made,  yet  that  a  wife  might  acquire  separate  proper- 
ty by  the  bona  fute  reinvestment  of  her  parajriienial  funds,  of 
which  her  husband  never  had  the  administration,  or  by  a  dation 
enpayemeni  in  consideration  c^sach  a  claim.  The  identity  of 
Ibe  sum  due  by  Garuthers  for  the  priee  of  Josephine,  and  t^e 
price  set  forth  in  the  sale  firom  him  to  the  plaintiff^  of  the  same 
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slave,  renders  it  somewhat  probable  that  the  sale  was  in  troth 
intended  only  as  a  retrocession.  Bat  we  find  no  proof  in  the  re- 
cord that  Carathers  has  been  released  from  the  payment  of  that 
sum* 

Under  these  cirsomstances  we  have  thought  that  jnstice  re- 
quires that  the  case  should  be  remanded  for  a  new  trial,  and  to 
enable  the  parties  to  furnish  any  further  evidence  in  their  pow- 
er ;  not  being  satisfied  that  the  judgment  in  the  case  of  the  plain- 
tiff against  her  husband,  in  which  the  slave  was  omitted,  is  con- 
clusive against  her,  as  it  relates  to  creditors  of  the  husband,  es- 
pecially such  as  became  so  before  that  judgment  was  rendered. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  that  the  iiyunction  be  reinstated,  and 
that  the  case  be  remanded  for  a  new  trial,  the  appellee  paying 
the  costs  of  this  appeaL 

Cr€W  and  Porter ^  for  the  appellant. 

Neveu  and  Voorhiei^  for  the  defendants. 


John  J.  Gasrett  v.  Jambs  Morgan,  Sheriff  of  the  parish  of  St« 

Landry. 

Plaintiff  hftviiiff  purchased  a  daTe  from  a  third  penon,  tranaferred  to  the  latter  in  pay- 
ment of  the  price  a  part  of  a  twelve-month's  bond.  In  taking  ont  exeention  on  the 
bond,  plaintiff's  attorney,  by  mistake,  ordered  the  clerk  to  credit  the  exeention  with 
the  amount  of  the  part  of  the  bond  so  transferred.  The  balance  due  on  tho  bond 
haying  been  collected  by  the  sheriff,  the  transferree  claimed  to  be  paid  the  amount 
transferred  to  him  out  of  the  sum  in  the  hands  of  the  sheriff,  in  preference  to'planitiff: 
Held,  that  the  transferree  cannot  be  prejudiced  by  the  mistake  of  the  plaintiff's  attor- 
ney, and  is  entitled  to  the  amount  claimed. 

Letten  written  by  a  third  person  to  an  agent  are  inadmisuble  in  evidence  against  the 

principaL 

Appial  from  a  judgment  of  the  District  Court  of  St.  Landry, 
Boyce^  J.,  against  the  plaintiff,  and  in  favor  of  Joseph  Hughes, 
who  had  intervened  in  the  suit,  claiming  the  amount  in  defend- 
ant's hands. 

Bullabd,  J.  The  plaintiff  brought  his  action  against  the  pheriff 
of  the  parish  of  St  Landry,  alleging  that  he  had  collected  for 
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him,  on  a  writ  oi fieri  facias  against  John  L.  Daniel,  the  sum  of 
five  hundred  and  fifty  dollars,  which  he  had  rerased  to  pay  over. 

Joseph  Hughes  intervened  in  the  case,  and  opposed  the  pay* 
ment  by  the  sheriff  to  the  plaintiff,  alleging  that  the  money  had 
been  made  on  an  execution  issued  on  a  twelve-month's  bond 
given  by  Daniel,  and  that  the  intervener  had  paid  to  the  plain-* 
tiff  a  part  of  the  bond  or  judgment,  and  had  taken  a  transfer 
from  the  plaintiff  of  the  judgment  to  that  amount,  that  is  to  say, 
$550,  now  in  the  hands  of  the  sheriff.  He,  therefore,  prays  for 
judgment  ordering  the  sheriff  to  pay  the  same  over  to  him,  and 
not  to  the  plaintiff. 

The  facts  appear  to  be,  that  Hughes  sold  to  the  plaintiff,  by 
his  agent,  Joshua  Baker,  a  slave  for  9550,  and  in  payment  took 
a  transfer  of  that  amount  of  the  judgment  or  twelve-month's 
bond  against  J.  L*  Daniel  in  his  favor.  That  afterwards 
Splane,  the  plaintiff's  counsel,  ordered  out  execution  on  the 
bond,  and  wrote  to  the  clerk,  **  that  the  bond  is  entitled  to  a  credit 
of  five  hundred  and  fifty  dollars,  paid  on  the  17th  day  of  Au- 
gust, 1842,  in  the  sale  of  a  negro  boy  Tom,  by  Jodhua  Baker, 
agent  of  Hughes,  to  said  Garrett."  According  to  this  instruc- 
tion, the  clerk  credited  the  execution  with  that  amount,  and  the 
sheriff  proceeded  to  make  the  balance  due  upon  the  judgment 
and  out  of  that  sum  the  intervenor  claims  the  right  to  be  paid 
the  amount  for  which  the  plaintiff  had  transferred  the  judgment 
to  him. 

The  evidence  is  quite  satisfactory,  that  the  price  of  the  slave 
sold  by  Hughes  was  not  intended  to  extinguish  the  judgment 
against  Daniel  pro  taniOf  but  that  Hughes  became  thereby,  in 
relatimi  to  Garrett,  a  part  owner  of  the  twelve-month's  bond. 
The  attorney  of  Garrett  was  evidently  mistaken  in  supposing, 
that  the  execution  was  to  be  credited  with  that  amount,  and  the 
intervenor  cannot  be  prejudiced  by  that  mistake. 

The  court,  in  our  opinion,  did  not  err  in  rejecting,  as  evidence 
against  Hughes,  letters  written  by  Daniel  to  Joshua  Baker ;  butt 
even  if  admitted,  they  are  far  from  proving  that  Hughes  intend- 
ed to  pay  the  judgment,  without  a  subrogation  to  the  rights  of 
Garrett. 

The  judgment  of  the  District  Court  is,  therefore,  aflirmed,  with 
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costs,  reserving  to  the  plaintiff  whatever  legal  remedy  or  right 
he  may  have  of  proceeding  against  the  principal  and  sureties  on 
the  twelve-month's  bond,  for  the  purpose  of  setting  aside  and 
annulling  the  credit  entered  on  the  same,  if  made  in  error,  or 
without  consideration,  and  of  enforcing  the  same." 

Splane^  for  the  appellant. 

T.  H.,  and  W.  B.  Lewis^  for  the  defendant,  and  intervenor. 


Alexander  R.  Splane  v.  John  L.  Daniel. 


\  of  a  partial  payment,  in  the  hand  writing  of  the  holder  of  the  note, 
without  other  proof  that  a  pajment  waa  made  at  the  date  mentioned  intheendone- 
ment,  ie  inaoficient  to  interrupt  prescription. 

Afpbal  from  the  District  Court  of  St.  Landry,  Boyce,  J. 

Splane^  appellant,  pro  se. 

T.  JSl;  and  W.  B.  Lewis,  for  the  defendant 

MoRPHY,  J.  This  action  is  brought  upon  a  promissory  note  for 
9578  67,  drawn  by  Curtis  and  Daniel,  to  the  order  of  Babcock, 
Gardiner  &  Co,  and  by  the  latter  endorsed  to  the  plaintiflF,  with- 
out recourse.  The  note  bears  date  the  16th  of  Februaiy,  1833, 
is  payable  six  months  afterdate,  and  draws  interest  at  eight  per 
cent  per  annum  from  maturity  until  paid.  On  the  back  of  thi^ 
note,  a  credit  is  endorsed  in  the  hand  writing  of  the  plaintifffor 
two  hundred  dollars,  received  of  B.  C.  Curtis,  on  the  14th  of  Feb- 
ruary, 1835.  To  this  demand,  the  defendant,  among  other 
means  of  defence,  sets  up  the  plea  of  prescription.  He  had  a 
judgment  below  in  his  favor,  from  which  the  plaintiff  appealed! 

More  than  five  years  having  intervened  between  the  maturi- 
ty of  the  note  sued  on,  and  the  inception  of  this  8uit,*which  was 
brought  only  in  November,  1839,  the  defendant's  plea  must  pre- 
vail, unless  prescription  is  shown  to  have  been  interrupted  in  one 
of  the  modes  pointed  out  by  law.  The  credit  endorsed  on  the 
note  being  in  the  plaintiff's  own  hand  writing,  cannot  avail  him» 
unless  he  shows  that  the  payment  was  made  to  him  at  the  time 
therein  mentioned.  This  he  attempted  to  do  by  examining 
Charles  Gardiner,  a  member  of  the  firm  of  Babcock,  Gardiner 
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&  Co,  from  whom  he  had  received  this  note  for  collection,  and 
by  whom  it  was  subsequently  transferred  to  him.  This  witness 
states  that  on  the  books  of  the  firm,  there  is,  on  the  14th  of  Jan- 
uary, 1837,  a  credit  in  favor  of  the  plaintifi*for  $410,  on  account 
of  this  note.  He  does  not  recollect  when  the  transfer  of  this  note 
was  made  to  the  plaintifi*,  but  believes  it  was  after  the  payment 
of  this  sum.  Nor  does  he  mention  whether  any  other  sum  was 
paid  at  the  time  of  the  transfer.  Another  witness,  B.  A.  Curtis, 
the  former  partner  of  the  defendant,  and  the  very  person  who  is 
mentioned  as  having  made  the  payment  on  the  note,  was  also 
examined  on  behalf  of  the  plaintiff.  No  direct  interrogatory 
was  put  to  him  in  relation  to  the  time  and  circumstances  un« 
der  which  this  payment  was  made ;  but,  in  answer  to  the  gene- 
ral interrogatory  calling  upon  him  to  state  all  facts  that  might 
be  important  to  the  plaintiff,  he  says,  that  there  is  a  credit  of 
two  hundred  dollars  endorsed  on  the  note,  without  stating  when 
this  payment  took  place,  or  if  it  was  made  by  him.  This  evi- 
dence does  not  authorise  us  to  reverse  the  judgment  of  the  Dis- 
trict Court 

JudgmerU  affirmed. 


John  J.  Jenkins  and  another.  Administrators  with  the  will  annex- 
ed of  Alexander  Leo  Fenwick,  decea.sed,  v.  Charles  Theriot. 

Action  to  recover  certain  davea  purchased  by  defendant  from  a  third  person,  in  whoae 
poaMflrion  they  were  at  the  time  of  the  sale.  It  was  proved  that  they  had  been  brought 
into  this  State  by  the  vendor  as  the  administrator  of  the  succession  of  plaintifi*  ances- 
tor, and  had  remained  in  his  possewion  several  years ;  that  they  had  Iwen  seixed  under 
execution  as  the  property  of  the  vendor,  and  ofiered  for  sale,  but  wer^  not  sold  in  cco- 
seqnence  of  the  general  notoriety  of  the  fact,  that  they  were  not  the.propaty  of  the 
party  in  whose  hands  they  were  seized  ;  and  that  defendant  was  present  when  they 
were  oflbred  for  sale,  probably  with  a  view  to  bid  for  them :  Held^^^ihaii  the  facts 
warrant  the  presumption  that  the  defendant  was  aware  of  the  defect  in*  the  title  of  hii 
vendor.    Judgment  for  the  plaintifib. 

I 

Appeal  from  the  District  Court  of  St.  Martin,  King^  J.       v 
MagiU^  for  the  plaintiffs. 
VoorhieMj  for  the  appellant. 
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BuLLABDk  J.  This  case  is  similar  to  the  two  last  decided  of  the 
same  plaintiffs  v.  Thenet  et  al.  (0  Rob.  84),  and  the  Same  v.  Da- 
telr(9  lb.  36).  It  was  instituted  to  recover  other  slaves  belonging 
to  the  same  estate,  and  sold  at  private  sale  to  the  defendant. 
The  evidence  of  notice  to  the  defendant  of  the  title  of  the  estate 
of  Alexander  Leo  Fenwick,  is  somewhat  different  It  is  not 
shown  that  he  was  personally  informed  by  the  vritness,  as  sworn 
to  in  the  two  last  cases.  Bnt  it  is  shown  that  the  slaves  had 
been  seized  by  the  sheriff  as  the  property  of  Joseph  Fenwick; 
that  they  were  offered  for  sale,  but  not  sold ;  that  it  was  a  mat^ 
ter  of  general  notoriety  on  that  occasion,  that  the  slaves  did  not 
belong  to  Joseph  Fenwick,  and  that  the  defendant,  Theriot* 
was  present.  The  witness  testifies  that  he  had  conversations 
with  several  persons  who  knew  the  fact,  and,  in  his  conversa- 
tions with  them,  announced  the  true  ownership.  Witness* 
father  did  the  same,  but  does  not  know  that  Theriot  was  pre- 
sent at  these  conversations,  or  that  he  knew  that  the  slaves  did 
not  belong  to  Fenwick. 

The  circumstance  that  the  slaves  could  not  be  sold  by  the 
sheriff,  in  consequence  of  a  general  knowledge  of  Fenwick's 
want  of  title,  when  Theriot  was  present,  probably  with  a  view 
to  bid  for  the  slaves,  which  he  afterwards  purchased,  furnishes 
such  a  presumption  of  his  knowledge  of  the  defect  of  title  in  his 
vendor,  that  we  do  not  feel  authorised  to  say  that  the  court 
erred  in  giving  judgment  against  him  for  the  slaves. 

Judgment  affirmed. 


Francois  Duplessis  v.  Gharle^  Labtrapes. 

An  appeal  will  lie  from  an  interlocutory  judgment  which  may  work  irreparable 
injory. 

The  defendant  in  an  action  of  boundary  cannot,  under  the  allegation  that,  if  the 
boundary  claimed  by  plaintiff  be  establshed,  his  own  boundaries  will  be  so  altered 
as  to  include  land  held  by  third  persons,  claim  to  have  them  made  parties  to  the 
euit  Ptr  Curiam :  The  defendant  had  no  right  to  call  his  vendofs  in  warranty ; 
the  plaintiff  did  not  seek  to  evict  him  Arom  any  land  sold  to  him,  bnt  only  to  estab- 
lish that  he  had  improperly  changed  his  boundaries. 

Appeal  from  the  District  Court  of  St.  Martin,  King^  J.  The 
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plaintiff  prayed  for  damages  for  a  trespass  upon  his  land,  com- 
mitted by  the  defendant,  and  for  a  judgment  establishing  the 
boundary  between  his  land  and  the  defendant's. 

Martdt,  J.*  This  is  an  action  of  trespass,  alleged  to  have 
been  committed  by  the  defendant  on  the  plaintiff's  land.  The 
defendant  pleaded  the  general  issue,  urging  the  locus  in  quo  not 
to  be  within  plaintiff's  land,  but  within  that  of  the  defendant. 
In  other  words  the  action  assumed  the  character  of  one  of 
bomage.  The  defendant  filed  an  amended  answer,  stating  that 
if  the  plaintiff  proved  himself  entitled  to  locate  his  land  as 
claimed  by  him,  that  is  to  say,  by  running  the  lower  line  of  his 
tract  down  the  bayou,  the  defendant  would  become  entitled  to 
have  the  lower  line  of  his  own  tract,  which  would  be  thus  dis- 
placed, moved  down  the  bayou,  and  entitled  to  talce  land  now 
in  the  possession  of  Thomas  and  Picoud.  He,  therefore,  prayed 
that  they  might  be  made  parties  to  the  present  suit. 

These  new  defendants  being  cited,  called  in  the  persons  under 
whom  they  claimed,  to  warrant  their  title;  and  further  urged, 
that  if  Lastrapes,  the  original  defendant,  was  entitled  to  have 
his  own  tract  located  as  he  prayed,  and  to  have  lus  lower  line 
moved  down  the  bayou,  the  respondents  would  become  entitled 
to  have  their  own  lower  line  removed  also  down  the  bayou, 
over  land  claimed  by,  and  in  the  possession  of,  Guidry  and  Le 
filanc.  They  therefore  prayed  for  leave  to  make  them  parties 
to  the  suit  The  plaintiff  now  filed  his  bill  of  exceptions  to 
the  leave  granted  by  the  court  to  Lastrapes,  to  make  those  un- 
der whom  he  claims,  and  Thomas  and  Picoud,  his  lower  neigh- 
bors, parties  to  the  present  suit,  on  the  ground  that  the  leave 
and  the  continuance  of  the  cause  thereon,  would  produce  irre- 
parable injury  to  him,  by  procrastinating  his  suit  to  an  indefi- 
nite period,  creating  vexatious  costs  and  delays  by  the  intro- 
duction of  matter  foreign  to  the  issue. 

The  plaintiff  offered  to  waive  his  objections,  and  allow  the 
new  parties  to  be  made,  if  they  would  consent  to  an  immediate 
trial ;  as  Thomas  and  Picoud  were  not  called  in  warranty  by 
Lastrapes,  but  were  directly  attacked  for  a  distinct  tract  of 
land,  other  than  that  on  which  was  the  locus  in  quo.    The  court 
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overrnled  the  exception ;  the  plaintiff  appealed,  and  has  placed 
his  case  before  us  on  his  bill  of  exceptions. 

It  has  been  contended  that  the  appeal  ought  to  be  dismissed, 
as  it  was  not  taken  from  a  final  judgment.  We  have  frequently 
sustained  appeals  from  interlocutory  judgments,  and  are  bound 
to  do  so  whenever  the  party  would  sustain  an  irreparable  iiyury 
if  not  relieved  by  u&    Newell  v.  Morion^  3  Rob.  103. 

The  object  of  the  suit  was  to  fix  the  boundaries  of  the  land 
of  the  original  parties.    It  should  have  been  restricted  to  that. 

If  it  be  conceded  that  the  defendant  had  the  right  of  making 
his  neighbors  parties,  and  they  their  own,  there  would  be  no 
limitation  to  the  number  of  parties  that  might  be  thus  brought 
in. 

Lastrapes  had  no  right  to  call  his  vendors  in  warranty,  be- 
cause the  plaintiff  did  not  seek  to  evict  him  from  any  land  sold 
to  him,  but  only  to  contend  that  he  had  improperly  chained  his 
boundaries.  If  his  neighbors  have  encroaehed  on  any  part  of 
his  land,  the  plaintiff  cannot  be  compelled  to  have  his  suit  de* 
layed  until  the  controversy  to  which  the  real  or  pretended  en- 
croachment gave  rise  is  settled. 

The  District  Court,  in  our  opinion,  erred.  It  is,  therefore, 
ordered  and  decreed,  that  the  order  authorising  Thomas  and 
Picoud,  and  Guidry  and  Le  Blanc  to  be  made  parties  to  the 
present  suit,  be  rescinded,  and  their  answers  set  aside,  and  that 
the  case  be  remanded  for  further  proceedings  according  to  law ; 
the  defendant  and  appellee  paying  the  costs  of  the  appeal.      ' 

VoarhieSf  for  the  appellant. 

T.  H.,  and  W.  B.  Lewis^  for  the  defendant. 

Heard  and  MagiU,  for  the  warrantors. 


4«4  OPELOUSAS, 


FoUain  and  othen  ▼.  Daprt  and  othera. 


Adolphb  FoLLAm  and  others  v.  Antoine  Dupre  and  others. 

Ftwad  will  not  be  prMumed.  It  cannot,  generally^  be  pxoved  by  direct  and  poative 
evidence  ;  but  the  circumstances  going  to  establish  it  must  be  Strang*  consistent, 
and  calculated  to  induce  the  belief  that  a  fraudulent  intent  existed. 

Fraud  in  obtaining  an  endoFMment,  is  no  defence  to  an  action  against  the  endoner, 
by  one  to  whom  the  note  had  been  transferred  in  the  usual  comse  of  businesr,  for  a 
g(k)d  consideration,  without  notice,  unless  fraud  or  collusion  can  be  proved  as  to  him. 

It  is  not  indispensable  that  demand  of  payment  of  a  note  or  bill  should  be  made,  and 
notice  of  non-payment  given,  by  a  notary. 

Where  a  plaintiff  relies  on  the  protest  and  certificate  of  a  notary,  under  the  act  of 
13  March,  1837,  to  prove  a  demand  of  payment  and  notice  of  protest,  parol  evi- 
dence is  inadmisMble  to  explain,  contradict,  or  add  to  the  written  evidence ;  nor 
can  a  portion  of  such  evidence  be  used  to  make  out  one  part  of  the  case,  and  tha 
testimony  of  the  notary,  as  to  any  thing  required  by  law  to  be  inserted  in  such  acts, 
to  make  out  another  part  As  to  any  other  facts,  the  notary  is  competent.  But  a 
plaintiff  may  o^r  the  protest  and  certificate  in  evidence,  and  the  parol  testimony 
of  the  notary  to  prove  a  demand  and  notice,  with  the  view,  in  case  the  protest  and 
certificate  should  be  insufficient  under  the  statute,  to  rely  on  the  parol  evidence 
alone.  If  the  protest  and  certificate  be  imperfect  and  insufficient  under  the  statute^ 
they  are  not  the  best  evidence,  and,  consequently,  parol  testimony  cannot  be  excluded 
as  secondary. 

A  notary  cannot  testify  as  to  any  thing  which  will  contradict  or  strengthen  his  official 


The  notary  by  whom  a  protest  was  made  and  notice  given  of  the  protest  of  a  note  or 
bill,  is  a  competent  witness  to  prove  the  protest  and  notice.  He  is  not  disqualified 
by  his  liability  for  neglect  or  mistakes  in  the  dischsurge  of  his  official  duties. 

Where  a  number  of  interrogatories  have  been  propounded  to  difi[brent  witnesses,  an 
exception  that  they  "  contain  leading  questions,"  without  further  specification,  wdl 
be  disregarded,  as  too  general. 

The  acts  of  14  March,  1823,  and  13  March,  1827,  authorising  notaries,  parish  judges, 
and,  in  some  cases,  justices  of  the  peace,  to  protest  and  give  notice  of  the  protest  of 
bills  and  notes,  have  mtroduced  no  new  rule  as  to  demand  of  pajnnent,  or  the  dili- 
gence to  be  used  in  giving  notice  of  protest  They  merely  introduced  a  new  mod* 
of  proof,  unknown  to  the  commercial  law. 

A  protest  by  a  notary  of  a  domestic  bill  or  promissory  note  for  non-acceptance  or  non- 
payment, and  his  certificate  of  notice  to  the  endorser,  are  madmissible  under  the 
general  commercial  law.  They  are  only  received  where  there  is  a  statute  or  local 
law  authorisii|||  their  admission.  By  the  act  of  the  legislatuie  of  this  State,  of 
13th  March,  1827,  a  notary  is  authorised  to  do  what  the  holder  of  the  bill  or  note 
is  required,  under  the  commercial  law,  to  do  himself,  and  to  certify  the  fiicts  offi- 
cially ;  but  the  mode  of  proof  authorised  by  the  statute  is  not  exclusive. 

A  presentment  of  a  bill  or  note  for  payment,  and  notice  of  non-payment  given  by  an 
agent*of  the  liolder,  or  by  any  person  lawfully  in  poesemon  for  the  purpose  of  de- 
manding payment,  is  sufficient 
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A  notary  to  whom  an  inland  bill  had  been  given  to  demand  payment,  testified)  that 
he  called  on  the  day  of  payment,  during  the  usual  business  hoofs,  at  plaintiff 's 
counting-house,  which  was  named,  on  the  face  of  the  bill,  as  the  place  of  payment, 
but  found  no  one  there,  and  that  he  waited  a  short  time  without  seeing  any  one  of 
whom  he  could  make  a  demand ;  that  he  afterwards  sent  his  clerk  to  mako  a  de- 
mand, who  returned  the  note  to  him  unpaid ;  and  that  one  of  the  plaintiffs  soon 
after  came  to  the  notary's  office,  where  he  demanded  payment  of  him,  and  was  in-  ' 
formed  that  the  bill  could  not  be  paid :  Held,  that  the  demand  made  of  one  of  the 
plaintifi  at  the  notary's  office,  and  his  answer,  show  that  the  note  would  not  have 
been  paid  though  he  had  waited  longer,  or  some  one  been  present  when  he  called  at 
the  place  of  payment ;  that  no  injury  resulted  to  the  endorser ;  and  that  the  de- 
mand was  sufficient 

A  demand  of  payment  of  an  mland  bill,  made  by  the  clerk  of  a  notary  to  whom  the 
bill  had  been  given  for  the  purpose  of  making  a  demand  and  giving  notice  in  case 
of  dishonor,  is  sufficient  The  notary  had  a  right  to  appoint  a  substitute,  for  whose 
acts  he  was  answerable.  And  where,  m  such  a  case,  the  notices  of  non-payment 
were  made  out  by  the  notary,  and  deposited  in  the  poet  office  by  the  clerk,  the  no- 
tice will  be  good. 

The  provisions  of  the  statute  of  13  March,  1827,  requiring  notice  of  protest  to  be 
sent  to  an  endorMr  at  his  usual  residence  or  domicil,  are  the  same  as  those  of  the 
commercial  law.  The  domicil  of  a  citizen  being,  according  to  art  42  of  the  Civil 
Code,  the  parish  in  which  he  habitually  resides  and  has  his  principal  establishment, 
notice  must  be  directed  to  him  there,  or  sent  to  some  post  office  within  the  parish, 
unlea  there  be  a  post  office  nearer  to  bis  actual  residence  in  an  adjoining  parish  or 
State,  in  which  case  it  may  be  directed  to  the  latter,  the  domicil  of  the  endorser  be- 
ing mentioned. 

The  mle  of  the  commercial  law,  that  a  notice  of  protest  must  be  sent  to  the  post  office 
nearest  to  the  actual  residence  of  the  endorwr,  and  that  the  holder  must  use  due 
diligence  to  discover  his  domicil  and  the  nearest  post  office,  is,  so  far  as  it  requires 
that  the  notice  shall  be  sent  to  the  nearest  post  office,  subject  to  many  exceptions, 
one  of  which  is  where  the  party  to  be  notified  is  in  the  habit  of  receiving  his  letters 
at  a  more  distant  office,  or  by  a  more  circuitous  route,  and  that  fact  bo  known. 
The  great  object  of  the  law  is  to  give  notice  in  as  speedy  and  convenient  manner 
as  it  can  be  done ;  and  when  there  is  a  reasonable  compliance  with  this  rule  it  is 
sufficient 
It  is  not  absolutely  necessary  that  a  notice  of  protest  should  be  directed  to  an  en- 
dorser at  the  post  office  nearest  to  his  residence,  where  he  receives  his  letters  and 
pliers  from  two  offices,  and  the  difference  in  their  distance  fi-om  his  residence  is 
but  little.  In  such  a  case,  a  notice  directed  to  either  will  be  good. 
In  an  action  against  the  endorser  of  a  bill,  it  was  proved  that  he  was  in  the  habit  of 
receiving  his  letters  from  two  poet  offices,  both  of  which  were  in  the  parish  of  his 
domicil,  but  one  about  a  mile  nearer  to  his  residence  than  the  other ;  that,  sup- 
posing him  to  apply  at  the  two  offices  every  mail  day,  he  would  receive  letters,  if 
«ent  to  hun  through  the  ftrthest  office,  from  ten  to  eighteen  hours  sooner  than  if 
directed  to  the  nearest;  and  that  he  had  instructed  the  postmaster  at  the  farthest 
office  to  retain  all  letters  which  might  come  to  his  office  for  him :  Held,  that  a 
notice  of  protest  directed  to  the  endorser  at  the  fkrthest  office  was  sufficient 
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Where  it  is  proved  that  defendant  had  declared  ^'that  his  residence  is  the  parish  of 

g^S— f*^^  and,  that,  hy  the  laws  and  regulations  of  the  post  office  department,  all  letters 

directed  to  that  parish,  without  specifying  any  particular  office,  are  sent  to  a  post 

office  from  which  he  was  in  the  hahit  of  receivhig  his  letters,  a  notice  of  protest 

directed  to  him,  as  the  endorser  of  a  bill,  at  that  parish,  will  be  sufficient 

Appeal  from  the  District  Court  of  St.  Landry,  Kingf  J. 

Gablakd,  J.  Two  suits,  which,  by  consent  of  the  parties,  were 
cumulated  and  tried  together  below,  were  instituted  on  eleven 
promissory  notes,  by  the  holders,  against  the  drawers,  and  first 
endorser,  Jacques  Dupr6.  The  first  suit  is  on  five  notes,  all 
dated  the  24th  April,  1842:  one  payable  at  fonr  months,  for 
#2,400 ;  one  at  six  months,  for  84,000 ;  one  at  eight  months,  for 
#4,000.;  one  at  nine  months,  for  $4,000;  and  one  at  twelve 
months,  for  $5,000 ;  making  the  sum  of  $19,400,  with  interest  at 
ten  per  cent  per  annum  on  that  sum,  from  the  date  of  the  notes 
until  paid,  and  $21  50  the  costs  of  protest.  The  second  suit  is 
on  six  notes :  one  dated  January  1st,  1842,  payable  at  six  months 
from  date,  for  $4,000 ;  one  dated  January  I2th,  1842,  at  four 
months,  for  $4,000;  one  dated  January  14th,  at  four  months, 
for  $2,500 ;  one  dated  January  18th,  at  four  months,  for  $2,500 ; 
one  dated  January  20th,  at  four  months,  for  $4,000 ;  and  one  da- 
ted February  4th,  1842,  at  four  months,  for  $2,400 ;  making  a 
further  sum  of  $19,400,  on  which  the  plaintiffs  claim  interest, 
from  the  time  the  several  aforesaid  notes  became  due ;  also  the 
sum  of  thirty  two  dollars  and  fifty  cents  costs  of  protest  of  said 
notes. 

The  drawers  of  the  notes  are  not  before  us,  and  it  is  unneces- 
sary to  state  the  defence  put  in  by  one  of  them  (Joubertie),  as 
he  is  not  a  party  to  this  appeal.  The  answer  of  Jacques  Dupr6, 
to  the  demand  on  the  five  notes  of  the  24th  of  April,  1842,  is  an 
acknowledgment  that  he' endorsed  them,  but  he  alleges  that  he 
was  induced  to  do  so  through  error  and  fraud,  as  he  supposed 
they  were  to  be  used  in  renewal  of  the  six  notes  described  in  the 
suit  no.  4218,  between  these  parties.  He  further  says,  that  said 
notes  were  not  legally  presented  for  payment  at  maturity  and 
protested,  and  notice  of  their  non  payment  given  to  him,  as  re- 
quired by  law.  The  answer  to  the  suit  on  the  six  notes,  is  an 
admission  of  the  endorsements,  but  a  denial  of  the  legal  present- 
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raent  for  payment  of  the  notes  at  maturity,  and  protest  thereof, 
and  notice  to  the  defendant,  as  endorser. 

The  evidence  admitted  on  the  trial  proves,  that  previous,  and 
up  to  the  month  of  October,  1840,  there  existed  in  the  town  of 
Opelousas,  a  mercantile  firm  consisting  of  Dupr^,  Joubertie  & 
Tinet,  who  did  business  under  that  name.  It  was  dissolved  in 
the  last  mentioned  month,  by  the  death  of  Tinet,  when  the  other 
two  partners  continued  the  business  in  the  name  of  Dupr6  6c 
Joubertie.  This  firm  opened  on  their  books  a  liquidation  ac- 
count with  that  which  preceded  it.  On  the  24th  December, 
1640,  a  settlement  of  the  accounts  existing  between  the  plain- 
tiffs, and  Dupr^,  Joubertie  &  Tinet  was  made,  when  it  appears 
from  the  account  filed,  that  a  balance  of  818,541  63,  was  due  to 
die  plaintiffs.  The  account  mentions  outstanding  notes  of  the 
firm,  on  which  the  plaintiffs  are  endorsers,  to  the  amount  of 
#13,776  36,  the  nett  proceeds  of  which,  when  discounted,  were 
credited  to  said  Dupr6,  Joubertie  &  Tinet,  and  with  which  they 
will  be  charged  at  maturity.  This  settlement  was  of  accounts 
ap  to  some  time  in  the  month  of  October,  1840,  although  made 
at  a  later  period ;  and,  among  the  notes  represented  as  outstand- 
iag,  were  three  drawn  by  the  last  named  firm  in  liquidation,  and 
endorsed  by  the  defendant  Jacques  Dupr6.  The  first  is  dated  the 
15th  of  October  1840,  from  which  period  to  the  10th  of  August, 
1^41,  the  said  defendant  endorsed  for  Dupr6,  Joubertie  &  Tinet 
in  liquidation,  twenty  four  notes,  amounting  together  to  974,500, 
all  of  which  it  appears  passed  through  the  hands  of  the  plaintiffs ; 
and  the  evidence  informs  us  that  some  others  were  given,  which 
were  sent  to  Dupr6  &  Joubertie  to  be  given  up  to  their  endorser. 
On  the  9th  of  September,  1841,  the  defendant,  Jacques  Dupr6, 
commenced  endorsing  for  his  co-defendants,  Dupr6  &  Joubertie; 
and  from  that  time  to  the  6th  of  October,  1841,  he  endorsed,  at 
different  times,  five  notes,  amounting  to  815,400,  and  from  the 
liithof  November,  1841,  to  January  1st,  1842,  five  other  notes, 
at  different  dates,  amounting  to  915,400  more.  On  and  from 
January  1st,  1842,  to  the  4th  of  February  following,  the  six  notes 
sued  on  in  suit  no.  4219,  were  drawn  and  endorsed,  and  were 
ervidently  intended  as  renewals  of  a  note  of  Dupr^,  Joubertie  & 
Tinet  in  liquidation,  for  #4,000,  dated  August  10th,  1841,  and 
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the  series  of  five  notes  of  Dupr^  &  Joubertie,  commencing  on 
the  9th  of  September,  1841,  and  ending  on  the  6th  of  October ; 
but  there  were,  on  the  1st  of  January,  1842,  five  other  notes  of 
Dnpr6  &  Joubertie  outstanding,  amounting  to  915,400,  which 
matured  at  different  periods,  in  March  and  April,  1842,  The 
firm  of  Dupr^  &  Joubertie  continued  until  some  time  in  De- 
cember, 1841,  when  it  was  dissolved,  and  the  plaintiffs  notified 
thereof  soon  after.  On  the  20th  January,  1842,  an  account  cur- 
rent was  made  out  by  the  plaintiffs,  with  Dupr6  &  Joubertie,  and 
a  balance  struck  against  them  of  $36,946  66.  This  account 
was  sent  to  Dupr6  &  Joubertie  on  the  22d  January,  1842,  who 
acknowledged  its  receipt  on  the  25tht  and,  without  saying  posi- 
tively in  their  letter  that  it  is  correct,  they  promise  to  make  re- 
mittances as  fast  as  they  can.  From  the  evidence,  it  is  farther 
shown,  that  the  plaintiffs  begun  to  get  uneasy  about  the  large 
balance  owing  to  them,  and  became  pressing  on  Dupr6  &  Jou^ 
bertie  to  pay,  or  secure  it ;  and,  in  the  month  of  April,  1842,  as  we 
infer  from  a  letter  of  Dupr6  &  Joubertie's  of  the  24th  of  that 
month,  and  from  the  positive  testimony  of  E.  Bercier,  Degelos, 
one  of  the  plaintiffs,  visited  Opelousas,  to  have  the  business  set- 
tled, or  to  institute  a  suit  to  recover  the  sum  owing.  What  took 
place  between  Dupr6  &  Dubertie  and  Degelos,  appears  no  further 
than  from  what  is  said  in  the  letter  of  the  former,  written  by  Da- 
pr6  on  the  24th  of  April.  They  say  that,  when  Degelos,  about 
eight  days  previously,  was  in  Opelousas,  they  had  promised  him 
their  notes,  endorsed  by  Jacques  Dupr^,  for  the  sum  of  $19,400, 
being  about  the  balance  which  they  owed,  deducting  the  $19,400 
of  notes  which  had  already  been  sent  and  endorsed  by  Dupr6« 
That  in  compliance  with  this  promise,  they  now  send  the  notes, 
and  ask  the  plaintiffs  to  have  them  discounted  to  secure  the  bal- 
ance owing  to  them  as  far  as  they  will  go ;  but,  as  the  discount  is 
to  be  taken  off*  these  notes,  they  express  a  fear  that  the  balance  of 
their  account  will  not  be  covered,  and  they  ask  for  further  time, 
promising  to  do  all  they  can  to  settle  that  balance.  They  fur- 
ther express  a  wish,  in  case  they  cannot  pay  the  notes  first  sent 
in  full,  that  they  may  renew  them,  and  they  ask  a  continuance 
of  the  endorsements  of  the  plaintiffs,  after  that  of  Dapr6.  The 
letter  concludes  by  expressing  a  hope,  that  no  suit  will  be 


SEPTEMBER,  1845.  450 


FoUain  and  othen  t.  Diipf€  and  otfaen. 


brought  against  them,  as  they  (plaintiffs)  are  nearly  covered  by 
notes  endorsed  by  Dapr6  to  the  amount  of  •38,800.  In  this  let- 
were  enclosed  the  five  notes  sued  on,  dated  April  24th,  1842| 
payable  at  four,  six,  eight,  nine  and  twelve  months,  amounting 
to  919,400,  each  note  bearing  interest  at  the  rate  of  ten  per  cent^ 
um  from  date  until  paid.  They  w^re  received  in  New  Orleans, 
on  the  26th  of  April,  and  their  receipt  acknowledged  on  the  27th, 
as  is  stated  by  the  witnesses.  This  letter  Joubertie  says  he 
never  received  or  saw,  nor  did  he  know  of  the  transmission  of 
the  notes  on  the  24th,  by  his  former  partner,  Antoine  Dapr6,  al- 
though he  knew  of  many  previously. 

At  various  dates  from  the  15th  to  the  28d  of  May^  four  of  the 
six  notes  given  in  January  and  February,  1842,  fell  due,  As  the 
time  approached,  the  witnesses  for  plaintiffs  say,  that  they  be- 
came very  uneasy  at  not  hearing  from  Dapr6  &  Joubertie,  or 
receiving  any  funds  to  pay  these  notes,  or  new  notes  to  renew 
them.  The  notes  were  held  by  different  banks,  none  of  which 
were  making  any  new  discounts.  The  other  five  notes  were 
drawn  payable  at  long  periods,  with  ten  per  cent  interest  on 
their  face,  which  prevented  them  from  being  used  in  bank,  and 
the  money  market  was  very  tight,  so  much  so,  that  men  of  the 
best  established  credit,  found  it  difficult  to  raise  money  on  the 
best  security.  In  this  sttfte  of  affairs,  on  the  8th  of  May,  1842, 
the  plaintiffs  wrote  to  Dupr6  &  Joubertie  again,  acknowledging 
the  receipt  of  their  letter  of  the  24th  April,  and  the  notes  enclos- 
ed in  it,  to  about  cover  the  balance  of  their  account ;  "jxwir  coti- 
vrir  approximativemerU  la  balance  de  votre  compte  chez  nous.^*  The 
letter  then  expresses  great  regret  at  not  receiving  notes  to  renew 
those  about  coming  due,  and  a  hope  that  they  may  still  arrive 
in  time,  otherwise  they  will  have  to  be  protested.  They  then 
go  on  to  say  that,  as  to  the  notes  sent  in  April,  they  have  them 
in  hand,  but  as  their  time  of  payment  is  so  distant,  they  cannot 
be  discounted  in  bank,  therefore  they  will  consider  them  as  serv- 
ing to  settle  their  account.  To  this  proposition  Dapr6  6c  Jou- 
bertie seem  never  to  have  made  any  objection.  This  letter  was 
sent  by  mail,  and  a  duplicate  by  a  steamboat.  On  the  10th  or 
11th  of  May,  the  plaintiffs,  still  not  hearing  any  thing  from  Du- 
pr6  6l  Joubertie,  Bellocq,  one  of  them,  left  New  Orleans,  and 
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came  vrith  great  expedition  to  Opeloasas,  bringing  with  him  a 
triplicate  of  the  letter  of  the  8th.  He  did  not  go  to  the  store 
where  Joubertie  was  doing  business,  but  went  to  the  dwelling 
house  of  Dupre,  from  whence  Dupr6  sent  for  J.  Bercier,  who  had 
been  a  clerk  of  Dapr6  &  Joubertie  before  the  dissolution  of  the 
firm,  and  was  then  in  the  employ  of  Joubertie  &  Vallain.  When 
this  witness  arrived,  he  says  that  he  was  shown  into  the  garden, 
where  Antoine  Dupr6  and  Bellocq  were.  The  former  said  that 
he  wished  him  to  go  out  to  see  his  uncle,  (the  defendant,)  and 
get  him  to  endorse  certain  notes,  and  Bellocq  told  him,  if  the  de- 
fendant objected,  and  should  say  he  had  endorsed  notes  already 
to  renew  those  coming  due,  to  convince  him,  or  make  him  un- 
derstand that  it  was  not  so— that  those  notes  had  been  made  for 
another  purpose.  Bellocq  also  requested  witness  not  to  let  Jou- 
bertie know  he  was  there,  but  no  reason  is  given  why  he  did  sa 
Witness  replied,  that  the  business  seemed  to  be  somewhat  en- 
tangled, and  he  would  have  nothing  to  do  with  it,  and  that  he 
would  not  do  any  thing  afiecting  Joubertie's  interest,  while  he 
was  in  his  employment,  without  letting  him  know  it.  The  re- 
quest to  go,  was  pressed  on  the  witness,  but  he  again  refused, 
when  Bellocq  turned  to  Antoine  Dupr6  and  said  that  he  muBt 
go  himself;  and  soon  after  he  (Bellocq)  set  off  on  his  return  te 
New  Orleans.  Antoine  Dupr6  never  did  go  to  get  the  endorse- 
ments required.  Bercier  told  Joubertie  of  the  matter,  but  what 
he  said,  or  did,  at  the  time  does  not  appear,  further  than  that  he 
said  he  knew  nothing  about  it.  Bellocq  reached  New  Orleans 
again  on  the  17th  of  May,  and  all  the  notes  were  protested* 
This,  we  believe,  is  a  full  statement  of  all  the  evidence  which 
relates  to  the  question  of  fraud  in  obtaining  the  endorsement  of 
the/ive  notes,  dated  the  24th  April,  1842,  and  sued  on  in  no.  4217, 
except  the  admission  that  Jacques  Dupr6  is  the  uncle  of  Antoine 
Dupr6,  and  that  Joubertie  married  his  grand  daughter,  and 
Vallain  a  niece  of  his  wife. 

The  evidence  in  relation  to  the  question  of  notice  is,  that  the 
defendant,  J.  Dapr6,  has  for  more  than  twenty  years  resided 
always  at  the  place  he  now  does.  During  all  that  time  a  post 
oflice  has  existed  at  Opelousas,  which  is  the  seat  of  jostiee  for 
the  parish  of  St  Landry.    It  is  the  principal  town  in  the  pc^lihr 
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in  point  of  population  and  basiness.  It  is  the  principal  post 
office;  all  letters  addressed  ''parish  of  St.  Landry/' come  to 
the  post  office  in  Opeloosas,  and  are,  if  the  post  master  thinks 
it  proper,  sent  to  other  offices ;  if  not.  they  are  kept  there  until 
called  for.  Mr.  Dupr^,  up  to  the  year  1837,  always  received 
his  letters  and  newspapers  from  the  office  at  Opelousas,  and  re- 
sided much  nearer  to  it  than  to  any  other  office.  In  that  year  a 
post  office  was  established  at  Washington,  a  village  about  six 
miles  from  Opelousas,  which  is,  in  point  of  population,  proved  to 
be  next  to  Opelousas.  It  is  the  principal  landings  or  shipping 
port  for  the  produce  of  an  extensive  section  of  country,  and 
the  merchandize  and  supplies  for  the  country  are  debarked 
there.  It  is  near  the  road  from  the  residence  of  Mr.  Dupr6  to 
one  of  his  plantations ;  he  is  frequently  there,  and  often  receives 
his  letters  from  that  post  office ;  has  got  them  himself,  and  some- 
times through  other  persons.  The  office  at  Washington  was 
discontinued  some  short  time  after  it  was  first  established ;  and 
in  the  year  1888,  or  1830,  re-established,  and  has  been  in  exist- 
ence ever  since.  The  post  master  at  Opelousas  testifies,  that 
Mr.  Dnpr6  often  gets  his  letters  from  his  office,  and  has  in- 
structed him,  when  they  come  not  to  give  them  to  any  one  but 
to  himself  or  his  servant.  He  is  frequently  in  the  town  of  Ope- 
lousas, and  when  Dupr6  and  Joubertie  were  doing  business 
made  their  store  **his head  quarters"  He  is  a  well  known  citi- 
zen, having  been  for  many  years  in  one  branch,  or  the  other,  of 
the  legislature.  It  is  further  shown,  that  the  mail^  from  New 
Orleans  is  due  at  Opelousas  on  the  day  of  its  arrival,  at  6  P.  M., 
and  that  it  often  arrives  before,  sometimes  at  10  A.  M.  It  re- 
mains there  until  the  next  mornings  generally  until  dawn  of  day 
or  sunrise ;  and  it  takes  an  hour  or  more  to  carry  it  to  Washing- 
ton. The  road  from  Opelousas  to  Washington  runs  from  south 
to  north,  nearly  straight;  the  residence  of  Dupr6  is  to  the  west 
of  it,  and  makes  an  angle,  the  road  being  the  base  of  it.  A 
great  deal  of  testimony  has  been  given  to  prove  which  post 
office  is  the  nearest.  Some  witnesses  consider  the  distance  very 
small,  though  all  say  Washington  is  the  nearest.  Some  are  ef 
opinion,  not  more  than  four  or  five  hundred  yards ;  others  say  it 
is  one  mile  and  a  half.    The  roads  to  both  places  are  praetica- 
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ble,  and  generally  good  at  all  seasons  of  the  year.  A  sonreyor 
measured  the  distance  from  the  two  places^  and  found  the  dif- 
ferenee  a  little  over  a  half  mile  in  favor  of  the  Washington 
office.  He  followed,  for  a  part  of  the  distance,  an  old  road  to 
Dupr^'s,  not  much  used.  Another  witness  measured  it  also^ 
and  pursuing  the  public  road  from  Opelonsas  to  the  point  where 
the  road  to  Dupr^'s  house  leaves  it,  he  made  the  difference  a  frac- 
tion over  a  mile  in  favor  of  the  Washington  office.  The  ave- 
rage made  from  the  testimony  of  all  the  witnesses  makes  the 
difference  in  favor  of  the  Washington  office  nearly  a  mile.  One 
witness  says  that  he  rode  on  horseback  from  Opelonsas  to  Du- 
pr^'s  house,  and  from  thence  to  Washington ;  that  he  timed  him- 
self, and  kept  as  reg^ar  a  gait  as  he  could,  and  it  took  him  fifteen 
minutes  more  to  travel  the  first  distance  than  the  second.  The 
evidence  further  shows,  that  Mr.  Dupr6  sometimes  took  his  let* 
ters  out  of  the  post  office  at  Washington  himself,  and  had  also 
authorised  a  person  there  to  receive  letters  for  him,  and  de- 
liver them  to  him,  or  to  send  them  by  his  servant.  Many  let- 
ters came  for  him  by  steam  boats,  and  most  of  his  correspond- 
ence with  New  Orleans,  it  seems,  was  carried  on  by  that  mode, 
but  it  is  not  shown  that  they  carried  the  mail. 

It  fiirther  appears  that  the  notaries  in  New  Orleans  made 
inquiries  as  to  the  place  where  the  notices  of  protest  should  be 
sent,  and,  in  most  instances,  were  told  by  one  or  the  other  of 
the  plaintiffs,  that  Opelonsas  was  the  proper  place.  Two  of  the 
notaries  testify  that  they  made  inquiries  of  other  persons  well 
known  to  Mr.  Dupr^,  one  of  them  his  agent  and  factor  in  the 
city,  who  said  his  residence  was  in  the  parish  of  St.  Landry, 
and  one  of  them  says  Mr.  Dapr6  so  told  him  in  person. 

All  the  notes  described  in  suit  no.  4217,  and  one  for  $4000, 
dated  the  12th  day  of  January,  1842,  and  due  four  months  after 
date,  described  in  no.  4218,  were  protested  by  Wm.  Christy,  a 
notary  public,  in  New  Orleans.  Some  defects  were  supposed  to 
exist  in  his  official  protests,  and  his  testimony  was  taken  to 
prove  demand  of  payment,  and  notice  to  the  endorser.  It  was 
then  discovered  that  he  had  not,  himself,  made  a  demand  of 
payment,  in  person,  of  any  of  the  notes,  but  that  the  demaada 
had  been  made  by  one  or  the  other  of  his  clerks,  that  a  protest 


SEPTEMBER,  1845.  409 

FoUain  and  othen  y.  Dupi^  and  othen. 

had  been  made  out  on  their  report,  that  a  notice,  signed  by 
Christy,  as  notary,  was  then  deposited  in  the  post  office  by  a 
clerk  in  dae  time,  directed  to  the  endorser,  at  Opelousas,  or  to 
the  parish  of  St.  Landry.  Another  of  the  notes,  described  in 
suit  no.  4218,  was  protested  by  Mazureau,  a  notary,  who  states 
that  he  went  to  the  place  where  the  note  was  made  payable,  to 
wit,  the  counting  house  of  the  plaintiffs.  He  found  no  one  there. 
He  waited  a  short  time,  and  left.  He  met  a  clerk  of  plaintiffs' 
in  the  street,  and  spoke  to  him  about  the  note ;  he  then  went  to 
his  office,  when  he  either  sent  for  Degelos,  one  of  the  plaintiffs, 
or  found  him  there,  presented  the  note,  and  was  informed  that 
no  funds  had  been  provided  to  pay  it.  All  the  other  notes  were 
presented  for  payment  by  the  notaries  protesting  them  in  per- 
son, the  demand  refused,  and  notice  made  out  and  put  in  the 
post  office  in  New  Orleans  by  said  notaries  in  person,  directed 
to  the  endorser  at  Opelousas,  or  to  the  parish  of  St.  Landry ; 
and  on  those  notes  which  purport  to  have  been  made  in  New 
Orleans,  a  notice  was  also  put  into  the  post  office  there,  directed 
to  the  endorser  in  that  city. 

It  is  further  proved,  that  about  the  30th,  or  22d  of  May,  1842, 
a  short  time  after  some  of  the  notes  were  protested,  the  defend- 
ant, J.  Dupr^y  called  at  the  counting  house  of  the  plaintiffs,  and 
inquired  how  it  was  that  the  notes  of  Dupr6  &  Joubertie,  on 
which  he  was  endorser,  had  been  protested,  as  he  had  a  short 
time  before  endorsed  other  notes  to  renew  them.  Some  conver* 
sation  took  place,  and  Bellocq,  one  of  the  plaintiffs,  told  him  he 
was  mistaken  in  supposing  that  he  had  endorsed  notes  to  renew 
those  then  falling  due,  and  showed  him  the  letter  of  Dupr6  &, 
Joubertie,  of  the  24th  April,  1842.  Dupr6  looked  over  it,  and 
said,  as  to  the  first  series  of  notes  described  in  suit  no.  4218, 
that  he  would  pay  them,  but  that  he  would  not  pay  the  others 
unless  they  could  make  him  do  it ;  and  soon  after  he  published 
an  advertisement  in  the  papers,  warning  all  persons  against 
taking  the  five  notes,  dated  24th  April,  1842,  in  payment,  or  ac- 
cepting a  transfer  of  them. 

The  district  judge  gave  a  judgment  for  the  plaintiffs,  for 
$5000,  against  the  endorser  and  against  Dupr6  &  Joubertie, 
lor  the  amount  of  the  notes  dated  the  14th  and  18th  of  January, 
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1842,  and  payable  on  the  17tli  and  2i8t  of  May;  find  on  the 
remainder  of  the  notes,  as  well  as  on  those  two,  gave  judgment 
in  their  favor  against  Dapr6  6l  Joubertie,  and  in  favor  of 
Jacqaes  Dupr6,  the  endorser ;  from  which  last  judgment  the 
plaintiffs  have  appealed,  and  the  appellee,  J.  Dapr6,  asks  us  to 
correct  it,  by  disallowing  the  sum  of  95000  and  interest,  and 
giving  an  absolute  judgment  in  his  favor. 

The  question  of  fraud  in  obtaining  the  endorsement  on  the 
five  notes  dated  24th  April,  1842,  is  the  first  we  shall  consider; 
and  a  most  attentive  consideration  has  been  given  to  the  evi- 
dence in  relation  to  it.  The  record  is  perfectly  silent  as  to  the 
means  by^which  Antoine  Dupre  induced  his  uncle  to  endorse 
those  notes.  It  does  not  appear  that  Degelos,  who  was  in  Ope- 
lonsas  some  eight  days  before  their  date,  was  a  party  to  any 
improp^  or  fraudulent  means  to  procure  the  endorsements ;  nor 
that  he  advised  any  thing  that  was  illegal  or  dishonest  The 
visit  of  Bellocq  in  May,  and  his  remarks  to  Bercier  in  Antoine 
Dupr6's  garden^  are  the  principal  reliance  of  the  counsel  to 
establish  the  fraud  and  collusion  in  relation  to  these  notes.  But 
it  must  be  remembered  that  previously  to  that  visit  and  those  re- 
marks, the  notes  had  been  executed,  endorsed  and  sent  to  New 
Orleans  by  Antoine  Dupr6,  acting  for  his  late  firm ;  and  in  his 
letter  he  tells  the  plaintiffs  that  the  notes  are  not  executed  for 
the  purpose  of  renewing  the  others,  then  held  by  various  banks, 
but  for  the  purpose  of  having  them  discounted,  and  discharging 
the  balance  owing  to  the  plaintiffs,  on  the  account  current 
stated  in  January  previously.  In  this  same  letter  the  other  series 
of  notes  are  mentioned,  and  a  hope  expressed,  that  if  they  can- 
not be  paid  in  full  they  can  be  renewed,  and  the  continuance  of 
the  endorsement  of  plaintiffs  is  asked  to  secure  that  object.  It 
is  a  well  settled  principle  of  our  jurisprudence  that  fraud  can- 
not be  presumed. 

It  cannot^  in  general,  be  proved  by  direct  and  positive  evi- 
dence, but  the  circumstances  that  go  to  establish  it  should  be 
strong,  consistent  and  calculated  to  induce  a  reasonable  mind 
to  believe  that  some  dishonest  and  fraudulent  intent  existed. 

There  is  another  principle  as  well  established  as  the  first, 
that  if  a  party  obtain  an  endorsement  to  a  note  by  fraud  in 
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himself,  and  transfers  that  obligation  to  an  innocent  person, 
without  notice,  for  a  good  consideration,  in  the  usual  course  of 
business,  that  person  can  hold  it  and  enforce  the  payment,  un- 
less some  fraud  or  collusion  can  be  proved  as  to  him. 

So  it  may  be  admitted  that  the  endorsement  of  Jacques  Du- 
pr6  was  obtained  by  the  fraud  of  Antoine  Dupr6,  yet  if  the 
plaintiffs  were  not  participants  in  that  fraud  in  any  way,  the 
endorser  is  as  much  bound  to  pay  them  the  amount  of  the  notes 
as  if  bis  endorsement  was  honestly  obtained. 

Jacques  Dupr6,  in  putting  his  endorsement  on  the  notes,  and 
delivering  them  to  Antoine  Dupr6,  trusted  him,  and  if  he  was 
deceived  it  was  his  own  act  and  imprudence,  and  an  innocent 
person  cannot  be  made  to  suffer  for  it. 

That  J.  Dupr^  had  great  confidence  in  his  nephew,  and 
trusted  greatly  in  his  integrity  and  prudence,  is  shown  by  the 
fact,  that  there  are  in  the  record,  notes  endorsed  by  J.  Dupr6, 
for  him  and  his  partner,  from  the  15th  October,  1840,  to  the  24th 
April,  1842,  a  period  of  about  eighteen  months,  to  an  amount 
exceeding  9144,000 ;  besides  which,  the  witnesses  state  that  a 
number  of  notes  were  returned  to  Dupr6  &  Joubertie  after 
being  taken  up,  but  to  what  amount  is  unknown.  That  all 
these  notes  were  not  necessary  to  renew  the  first  five  or  six, 
amounting  to  $19,400,  is  apparent  from  an  examination  of  them, 
and  the  record  shows  that,  at  the  date  of  the  six  notes  sued  on  in 
suit  no.  42I84  there  were  in  circulation  five  other  notes  amount- 
ing to  915,400,  endorsed  by  Mr.  Dupr^,  which  fell  due  in  March 
and  April,  1842 ;  and  what  is  still  more  remarkable,  these  five 
notes  correspond  precisely  in  amount  with  five  of  the  others 
sued  on,  and  also  with  the  first  five  notes  endorsed  by  Mr.  Du- 
pr6  in  October,  and  November,  1840.  These  facts  go  strongly 
to  show,  if  there  was  a  fraud  practised  in  obtaining  the  endorse- 
ment on  the  five  notes  in  question,  that  it  was  not  the  first  time 
it  was  effected,  as  it  is  evident  that  there  were  two  series  of 
notes  out  long  before  those  in  controversy  are  dated. 

Before  proceeding  to  an  examination  of  the  question  of  the 
legality  of  the  protest  and  notice,  our  attention  has  been  called 
to  a  bill  of  exceptions,  taken  by  the  defendant,  J.  Dupr6,  to  the 
admission  by  the  judge,  of  the  depositions  of  the  notaries  pub- 
lic who  demanded  payment  of  the  notes  and  protested  them. 
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The  first  objection  is,  that  the  notaries  whose  depoations  are 
offered  were  the  same  persons  alleged  to  have  protested  the 
notes  sued  on»  and  that,  as  such,  their  parol  testimony  cannot 
be  admitted  "  to  explain^  to  eke  ouU  to  ferfect^  or  to  corUradict  their 
official  acts."  If  the  testimony  offered  was,  in  fact,  received  for 
the  purposes  above  stated,  or  any  one  of  them,  we  should  not  hesi- 
tate to  say,  that  the  judge  erred  in  admitting  it ;  but  we  do  not  un- 
derstand that  it  was  the  object  of  the  counsel  for  the  plaintiffs  to 
use  the  depositions  for  any  one  of  the  purposes  mentioned.  It 
seems  from  the  course  pursued  on  the  trial,  that  the  counsel 
for  the  plaintiffs  wished  to  make  sure  of  their  case,  and,  there- 
fore, offered  the  protest  and  proceedings  of  the  notaries  in  evi- 
dence. If  they  were  regular  and  legal,  and  established,  accord- 
ing to  the  statute  of  March  13th,  1827,  a  presentment  of  the  notes 
for  payment,  and  a  legal  notice  to  the  endorser  of  a  protest  for 
non-payment,  then  that  part  of  their  case  was  made  out ;  but 
if  it  should  turn  out  that  the  proceedings  of  the  notaries  were 
imperfect,  and  did  not  make  out  their  case,  then  the  plainti& 
proposed  to  make  use  of  their  evidence  as  individuals  to  prove 
a  demand  of  payment  and  notice  to  the  endorser,  abandoning 
the  mode  of  proof  authorized  by  the  statute,  and  falling  back 
on  the  commercial  law,  which,  we  think,  they  had  a  right  to  do. 
In  the  16  La.  286,  we  said  that  it  was  not  indispensable  that  a 
demand  of  payment  should  be  made,  and  notice  given,  by  a  no- 
tary public.  This  is  a  mode  of  making  a  demand  and  giving 
notice  authorised  by  the  statute ;  but  we  do  not  conceive  that 
the  mode  authorised  by  the  commercial  law  is  dispensed  with, 
or  repealed.  The  statutory  provision  is  cumulative,  not  pro- 
hibitory. If  the  plaintiffs  choose  to  rely  on  the  acts  of  the  no- 
taries as  such,  they  cannot  go  beyond  them  and  help  them  out 
by  parol  testimony,  nor  can  they  use  a  part  of  their  official  acts 
to  make  out  one  part  of  their  case,  and  make  out  another  part 
by  the  parol  testimony  of  the  notaries,  as  to  any  thing  required 
by  law  to  be  inserted  in  their  acts ;  but  of  any  fact  not  required 
by  law  to  be  so  inserted,  a  notary  is  as  competent  to  testify  as 
any  other  person. 

The  second  ground  of  objection  is,  that  the  notaries  are  in- 
terested in  the  event  of  this  suit,  and,  therefore,  incompetent ; 
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and  reliance  is  placed  on  our  decision  in  the  17  La.  S8G.  That 
decision  is,  that  a  notary  cannot  testify  as  to  any  thing  which 
will  contradict  or  strengthen  his  official  acts ;  but  where  his  act 
is  laid  aside,  and  reliance  is  placed  on  his  acts  to  establish  a 
right,  we  think  he  can  be  used  as  a  witness.  We  cannot  see 
that  the  notaries  examined  are  directly  interested,  in  this  case. 
If  any  liability  may  have  been  created  by  their  acts,  that  in- 
terest is  contingent,  and  is  to  be  considered  in  weighing  their 
testimony.  In  the  case  referred  to  the  notary  was  himself  a 
party  to  the  suit,  which  excluded  him,  if  there  had  existed  no 
other  reason. 

The  third,  ground  of  exception,  it  appears  to  us,  is  answered 
by  what  we  have  said  upon  the  first.  If  the  written  instru- 
ments of  the  notaries  are  imperfect  and  not  according  to  law, 
then  they  are  not  the  best  evidence  that  can  be  procured.  On 
this  hypothesis  of  the  counsel  the  testimony  was  admissible. 

The  fourth  objection  is,  that  "the  interrogatories  of  the  plain* 
tifis  contain  leading  questions."  The  plaintiffs  have  propounded 
interrogatories  to  some  seven  or  eight  witnesses ;  to  some  of 
them  nearly,  or  quite,  a  dozen  questions  are  submitted,  and 
altogether  nearly  one  hundred  questions  are  asked.  To  notice 
do  general  an  objection  as  the  one  taken  would  impose  an  almost 
endless  task.  No  particular  question  is  selected  as  objection- 
able, and  under  so  general  an  exception  we  cannot  pass  on  the 
various  interrogatories.  We  are,  therefore,  of  opinion  that  the 
judge  did  not  err  in  receiving  the  depositions.  As  a  matter  of 
practice  it  was  probably  a  right  which  the  defendant's  counsel 
had  to  call  on  the  counsel  of  the  plaintiffs,  to  state  whether  they 
relied  on  the  notarial  acts  or  the  depositions  to  establish  their 
case,  so  as  to  enable  them  properly  to  direct  their  defence ;  but 
as  this  course  was  not  pursued  it  is  not  necessary  to  decide  that 
question. 

The  defendants'  counsel  have  further  urged  that,  as  the  legis- 
lature have  pointed  our  a  mode  of  making  protests  and  giving 
notices  to  endorsers,  it  excludes  all  other  modes,  and  that 
protests  and  notices  must  be  official  acts.  As  to  promissory 
notes  and  domestic  bills  of  exchange  we  cannot  assent  to  the 
argument.    This  court  has  long  held  the  opinion,  that  the  acts 
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of  1823  and  1827,  empowering  notaries,  parish  judges,  and,  in 
some  cases,  justices  of  the  peace,  to  protest  and  give  notices,  of 
protest  of  bills  and  notes,  have  not  introduced  any  new  rule  as  to 
demand  of  payment,  or  what  constitutes  it,  nor  as  to  the  dili- 
gence to  be  used  in  giving  notice,  but  merely  introduce  a  mode 
of  proof  not  known  to  the  conmiercial  law.  6  La.  730.  7 
Ibid,  11. 

The  protest  of  a  notary,  for  non-acceptance,  or  non-payment, 
of  a  domestic  bill  of  exchange,  or  promissory  note,  and  his 
certificate  of  notice  to  the  endorser,  is  not  received  as  evidence 
in  any  court  in  any  commercial  country,  unless  there  be  some 
statute  or  local  law  authorising  it.  The  act  of  1827  requires 
(so  far  as  it  goes),  the  notary  to  do  precisely  what  the  holder  of 
the  bill  or  note  was  required  to  do  under  the  commercial  law, 
and  authorises  him  to  certify  it  as  an  officer.  This  act  is  re- 
ceived as  evidence,  and  stands  in  the  place  of  the  pcurol  testi- 
mony which  had  to  be  made  before  the  statute  was  enacted. 

The  protests  and  notices  it  is  said  are  not  in  the  legal  form, 
and  our  attention  has  been  called  to  them  particularly.  We  do 
not  deem  it  necessary  to  go  into  such  an  examination,  as  we 
have  laid  all  the  protests  out  of  view,  and  have  formed  our 
opinion  upon  the  depositions  given  by  the  various  notaries  tes- 
tifying as  witnesses.  The  notes  presented  for  payment  by  Bou- 
dousquie,  Ducatel  and  Pollock,  were  presented  by  them  as  agents 
of  the  Citizens'  Bank,  the  Consolidated  Association,  and  the  Lou- 
isiana State  Bank,  respectively ;  they  were  the  property  of  those 
institutions ;  and  each  witness  says  that  he  presented  the  note 
entrusted  to  him,  in  person,  for  payment  at  the  place  fixed  in  it. 
The  replies  to  the  demands  are  given,  and  the  mode  of  notice 
stated.  Each  witness  says  that  he  signed  the  notice  himself, 
and  deposited  it  in  the  post  office  in  New  Orleans,  in  person,  on 
the  day  of  the  protest,  directed  to  the  defendant,  Jacques  Dupr6, 
at  Opelousas,  or  to  the  parish  of  St.  Landry.  Mazureau  says 
that  as  agent  of  the  Union  Bank,  he  took  one  of  the  notes  entrust- 
ed to  him,  and  went  with  it  to  the  place  of  payment,  as  stated 
on  its  face,  on  the  day  it  was  payable;  that  he  found  no  per- 
son in  the  counting  house  or  office  of  the  plaintifis,  upon  whom 
he  could  make  a  demand  of  payment.  That  he  waited  a  short 
time,  and,  no  one  coming  in,  he  returned  to  his  office,  and  after- 
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wards  sent  his  clerk  to  make  a  demand  of  payment,  who  return- 
ed him  the  note  unpaid.  The  witness  then  saw  Degelos  in  hig 
(witness')  office,  and  he  there  demanded  payment  of  him,  when 
Degelos  said,  that  no  funds  had  been  provided  to  pay  it.  He  then 
made  out  a  notice  of  protest  directed  to  the  defendant,  Dupr6,  at 
Opelousas,  Louisiana,  which  he  deposited  in  the  post  office  in 
New  Orleans,  on  the  day  of  said  demand  and  protest.  Each  of 
these  persons  states  what  means  and  acts  of  diligence  he  used 
to  discover  the  residence  of  the  endorser.  All  the  other  notes 
went  into  the  hands  of  Christy,  as  the  agent  of  the  Bank  of  Lou- 
isiana ;  and  as  it  is  proved  by  the  depositions  of  his  clerks,  that 
he  did  not,  in  person,  present  any  of  the  notes  for  payment,  al- 
though he  so  states  in  his  official  protest,  we  put  out  of  view  his 
deposition,  and  proceed  to  consider  the  case  upon  the  deposi- 
tions of  Rareshide  and  Wm.  H.  Christy.  These  witnesses  state, 
that  the  notes  shown  to  them,  and  which  are  a  part  of  those  sued 
on,  were  handed  to  them,  or  to  one  of  them,  by  William  Christy, 
to  be  presented  for  payment  at  the  place  mentioned  on  the  face 
of  the  notes,  to  wit,  the  counting  house  of  the  plaintiffs.  They 
each  say  that,  with  the  note  or  notes  so  entrusted  respectively 
to  them,  on  the  day  of  payment,  they  went  with  the  note,  and 
presented  it,  and  they  report  the  name  of  the  person  to  whom  it 
was  presented,  and  the  reply,  with  the  hour  of  the  day.  They 
then  returned  to  the  office  where  they  were  employed,  and  no- 
tices to  the  endorser  were  made  out  and  signed  by  William 
Christy,  as  notary,  directed,  in  each  instance,  to  the  endorser  at 
Opelousas,  Louisiana,  and,  where  the  note  or  notes  purported 
to  be  dated  in  New  Orleans,  a  notice  to  the  endorser,  directed 
to  him  in  that  city,  was  also  deposited,  with  the  notices  to  Ope- 
lousas, in  the  post  office  in  the  city  on  the  day  of  the  protest 
These  individuals  also  state  what  means  and  diligence  they  used 
to  ascertain  the  residence  of  the  endorser. 

Leaving  out  of  view,  for  the  present,  the  question,  whether  the 
notices  should  have  been  directed  to  Opelousas,  or  Washington, 
we  shall  proceed  to  consider  whether  or  not  the  proceedings  of 
these  variotis  individuals  in  relation  to  the  presentment  of  the 
notes  forjpayment,  and  the  mode  of  giving  notice,  was  sufficient. 
The  notes  presented  by  Boudousquie,  Ducatel  and  Pollock  stand 
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precisely  on  the  same  grooiuL  They  were  the  agents  of  the  Ta* 
nous  banks,  that  held  the  notes.  A  presentment  for  payment 
by  an  agent  for  the  holder  is  sofficient,  and  so  is  a  notice  given 
by  an  agent  to  the  endorser  sufficient  to  bind  him.  A  present- 
ment and  notice  by  an  entire  stranger  to  a  bill  or  note  would 
not,  perhaps*  be  sufficient;  but  we  have  no  doubt,  that  such  pre- 
sentment by,  and  notice  from  any  one  authorised  to  receive  the 
money  is  sufficient  Story  on  Bills,  no.  303.  Ghitty  on  Bills. 
1  Hiirs  N.  Y«  Reports,  11,  263.  The  correct  doctrine  seems  to 
be,  that  any  person,  in  whose  possession  the  bill  lawfully  is  fcnr 
payment,  may  give  notice  of  dishonor.  Story  on  Bills,  no.  292. 

Boudousquie,  Ducatel  and  Pollock  therefore  were  all  c<Hnpe- 
tent  to  receive  payment,  and^  in  case  of  refusal,  to  give  notice  to 
the  endorser.  Upon  the  same  principle,  Mazureau  and  Christy 
were  also  competent  to  do  the  same  things.  In  the  case  of  cor* 
porations  it  is  not  practicable  to  present  for  payment,  and  to  give 
notice  of  dishonor,  in  any  other  mode  than  by  an  agent*  The 
only  particular'' in  which  the  note  in  the  hands  of  Mazureau  dif' 
fers  from  the  others,  is  in  the  fact,  that  when  he  went  to  the 
counting  house  of  the  plaintiffii  to  demand  payment,  he  found  no 
one  there.  It  was  during  the  usual  business  hours.  He  says 
that  he  waited  a  short  time,  and  that,  no  one  comiogr  he  went 
away.  Had  this  been  the  presentment  of  a  bill  for  acceptance, 
we  feel  satisfied  it  would  not  be  sufficient ;  and  did  it  stand  by 
itself  as  a  presentment  for  payment,  we  should  doubt  if  it  would 
be  sufficient ;  but  the  note  was  sent  again  by  a  clerk,  and  by  him 
returned  unpaid,  and  soon  after  a  demand  was  made  on  Degelos, 
which,  although  not  at  his  counting  house,  may  be  taken  into 
consideration,  together  with  his  reply,  as  a  circumstance  to  show 
that  the  note  would  not  have  been  paid  had  Mazureau  waited 
longer,  or  some  person  been  present  when  he  called,  and,  there- 
fore, no  injury  resulted  to  the  endorser. 

The  next  question  is,  whether  the  presentment  of  the  notes 
for  payment  by  Rareshide  and  Wm.  H.  Christy,  the  clerks  o£ 
William  Christy,  be  sufficient,  and  the  notices  issued  in  conse- 
quence of  the  non-payment  legal  and  sufficient  to  bind  the  en- 
dorser. The  notes  were  entrusted  to  William  Christy,  as  agent, 
by  the  Bank  of  Louisiana,  for  the  purpose  of  demanding  pay* 
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ment  and  giving  notice  to  the  endorser.  That  institution  clear- 
ly had  a  right  to  appoint  him  its  agent,  and  he  had  a  general 
authority  to  do  all  that  was  necessary  to  effect  the  object  He 
had  authority  to  appoint  a  substitute,  for  whom  he  was  answer- 
able. This  clearly  authorised  Rareshide  and  Wm.  H.  Christy  to 
receive  the  amount  of  the  several  notes  entrusted  to  them,  and, 
if  they  had  been  paid  and  the  notes  given  up,  we  have  no  doubt 
it  would  have  been  a  good  payment.  They  are,  therefore,  not 
strangers  to  the  notes,  and  a  presentment  by  them  for  payment 
was  good.  The  notices  were  ipade  out  by  Christy,  and  deposit- 
ed in  the  post  office  by  the  said  clerks,  or  one  of  them,  as  they 
testify.  We  suppose  there  can  not  be  a  doubt,  that  if  a  note  or 
bill  were  sent  from  New  York  or  Boston,  by  the  owner  there,  to 
bis  correspondent  or  agent,  a  merchant  in  New  Orleans,  that 
such  note  or  bill  might  be  presented  for  payment  by  a  clerk  of 
the  agent,  and,  upon  his  report  of  the  bill  not  being  paid  and  re- 
turn of  it  to  his  employer  by  the  clerk,  that  the  employer  might 
write  a  letter  notifying  an  endorser  of  the  non-payment,  which 
might  be  deposited  in  the  post  office  by  the  clerk,  and  thus  bind 
the  endorser,  This  being  true,  we  are  of  opinion,  that  William 
Christy  had  a  right  to  make  out  a  notice,  and  a  legal  deposit  of 
it  in  the  post  office  in  New  Orleans  is  so  far  binding  on  the  en- 
dorser. Story,  in  his  treatise  on  Bills,  pp.  340-1,  says,  that  the 
notice  must  in  general  come  from  the  holder,  or  his  agent,  for 
notice  by  an  agent  is  equivalent  to  notice  by  the  principal ;  or 
it  may.  come  from  some  one  holding  the  bill,  and  interested  in 
having  notice  given. 

We  now  come  to  the  last  question  in  the  case,  which  is,  wheth- 
er the  notices,  which  were  all  directed  to  Jacques  Dupr6  at 
^Opelousas,  Louisiana,^'  or  to  him,  ''Parish  of  St.  Landry,^  be 
snfficient  to  bind  him ;  or  whether  it  was  indispensable  that  they 
should  have  been  directed  to  him  at  Washington,  because  that 
was  the  nearest  post  office  to  him,  and  he  received  a  portion  of 
his  letters  and  papers  there. 

Under  some  circumstances,  the  question  of  notice  is  one  of  law 
and  fact ;  but  when  there  is  no  dispute  about  the  facts,  it  is  a 
question  of  law  alime,  and  the  court  is  the  proper  tribunal  to  de- 
cide it. 
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The  rule  of  the  commercial  law  in  relation  to  the  notice  be- 
ing sent  to  the  endorser  at  the  place  of  his  osual  residence  or 
domicil,  is  precisely  the  same  with  our  statute  of  1827.  Accor- 
ding to  the  Civil  Code,  art.  42,  the  domicil  of  each  citizen  is  the 
parish  in  which  he  makes  his  habitual  residence  and  has  his 
principal  establishment.  The  parish  of  St.  Landry  is,  therefore, 
the  domicil,  or  residence  of  the  defendant,  J.  Dupr^.  The  no- 
tice must  therefore  be  directed  to  him  there  (3  Robinson,  164), 
or  sent  to  some  post  office  within  the  parish  (16  La.  308),  or,  if 
there  is  a  post  office  nearer  in  an  adjoining  parish  or  State,  it 
may  be  sent  there,  the  domicil  of  the  endorser  being  mentioned. 
It  is  also  a  rule  of  the  commercial  law,  that  the  notice  of  pro- 
test must  be  sent  to  the  post  office  nearest  to  the  actual  place  of 
residence  of  the  endorser,  and  that  the  holder  of  the  bill  or  note 
shall  use  due  diligence  to  discover  the  place  of  domicil  and  the 
post  office  nearest  to  him.  But  the  rule  that  the  notice  must  be 
sent  to  the  nearest  post  office,  is  not  one  of  universal  application, 
nor  unbending ;  it  is  subject  to  many  exceptions,  one  of  which 
is»  if  the  party  is  in  the  habit  of  receiving  his  letters  at  a  more 
distant  office,  or  by  a  more  circuitous  route,  and  that  fact  be 
known ;  in  such  case  a  notice  sent  by  that  route,  or  to  that  of- 
fice, will  be  good.  The  late  work  of  Judge  Story  on  Bills  of 
Exchange  treats  at  considerable  length  on  these  questions ;  and 
the  decisions  in  different  courts  in  this  country  and  England 
show  numerous  exceptions  to  the  general  rule. 

The  fact  is,  that  almost  every  case  must  depend  upon  its  own 
circumstances,  and,  however  desirable  it  may  be  to  have  some 
fixed  rales,  the  numerous  transactions  of  men  founded  on,  or 
connected  with  bills  of  exchange  and  promissory  notes,  make  it 
almost  impossible  to  adopt  any  to  which  numerous  exceptions 
must  not  be  made.  The  great  object  of  the  law  is  to  give  the 
party  notice  in  as  convenient  and  speedy  a  manner  as  it  can  be 
done ;  and  when  there  is  a  reasonable  compliance  with  this  rule, 
it  ought  to  be  sufficient  to  excuse  the  holder,  and  bind  the  en- 
dorser. 

But  the  main  question  in  this  case  is,  whether,  when  the  party 
receives  his  letters  and  papers  from  two  offices,  it  is  absolutely 
necessary  that  the  notice  should  be  sent  to  the  one  nearest  to 
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him,  however  small  the  difference  in  the  distsince  may  be.  Thd 
counsel  for  Jacques  Dupr6  contend  that  this  doctrine  is  clearlj^ 
settled  by  the  decisions  of  this  court ;  and  they  cite  two  decisions 
reported  in  3  Robinson^  pp;  4  and  242,  and  the  case  of  Becnel  Va 
Toumilbm,  6  Robinson,  500.  The  Supreme  Court  of  the  United 
States,  in  1  Peters,  576,  and  2  Peters,  543,  have  decided  thatf  in 
such  a  ca^e,  a  notice  directed  to  either  office  is  good.  The  8a* 
preme  Court  of  Pennsylvania  have  adopted  the  same  role ;  and 
the  Supreme  Court  of  New  York,  after  overruling  one  of  itsi 
previous  decisions,  have  decided  the  same  way ;  and  its  judg- 
ment has  been  affirmed  by  the  Court  of  Errors. 

Judge  Story  also  adopts  the  same  principle,  in  his  treatise  on 
Bills,  no.  297.  We  have  said  that  all  rules  in  relation  to  these 
questions  must  be  reasonable,  and  must  not  be  pushed  to  ex- 
ti^emes.  If  we  were  to  adhere  figidly  to  the  principle  held  by 
this  court  in  the  cases  cited  from  3  Robinson,  it  might  soon  lead 
to  very  ridiculous  results.  The  difference  of  distance  between 
two  post  offices  and  the  residence  of  the  endorser,  is  often  very 
small ;  a^d  the  decision  of  a  case,  and  the  rights  of  a  party  might 
be  determined  by  a  difference  of  a  few  yards  or  feet,  or  by  thtf 
accuracy  of  a  surveyor's  chain,  instead  of  upon  the  principled 
of  justice,  and  common  sense. 

The  evidence  in  the  base  of  The  Mechanics  and  Trader^  Bdnk 
V.  Campion  (3  Robinson  4),  is  not  stated  in  the  opinion.  We 
have,  therefore,  referred  to  the  record,  and  find  it  was  proved 
that  Walker,  the  endorser,  was  in  "the  habi(^  of  receiving  his 
letters  and  papers  from  the  Cotile  post  office,  which  was  three 
tniles,  or  more,  nearer  to  his  residence  than  Alexandria,  where 
it  is  proved  there  was  a  post  office  in  which  he  had  a  box,  and 
where  he  also  received  letters  and  papers ;  but  it  was  not  proved 
to  have  been  habttual.  As  to  the  case  oi  Nicholson  v.  MarderSf  9 
Robinson  242,  we  have  not  the  record  before  us,  but  our  recol- 
lection (tf  the  facts  is,  that  there  was  no  post  office  in  the  pariidi 
of  Concordia,  but  that  the  two  nearest  to  the  defendant  were 
Natchez  and  Rodney  in  Mississippi.  The  greater  number  of  the 
witnesses  testified  that  Rodney  was  much  nearer  to  defendant 
than  Natchez ;  and  the  one  or  two,  hvho  testified  to  the  latter 
place  being  the  nearest,  came  to  the  conclusion  from  the  fact 
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that  there  were  two  roads,  one  of  which  was  across  a  befnd  ai 
the  river,  whilst  the  main  route  was  longer. 

The  case  otBecnel  v.  ToumUlon  i»  entirely  different  from  either 
of  the  others  and  the  present.  The  protest  in  that  case  was 
made  in  the  parish  of  St.  John  the  Baptist.  The  defendant  re- 
sided in  the  parish  of  Assumption.  One  notice  was  directed  to 
him  at  Donaldsonville,  which  is  in  the  parish  of  Ascension; 
another  was  directed  to  him  in  the  parish  of  Assumption  gene- 
rally, and  the  evidence  showed  that  it  went  to  the  post  office  at 
the  court  house,  which  was  seven  or  eight  miles  distant  from 
the  the  defendant's  residence,  and  that  there  was  a  post  office  in 
a  village  called  Paincourtville,  within  three  miles  of  the  defend- 
ant's residence,  and  between  him  and  the  court  house.  The 
mail  had  to  pass  this  office  to  get  to  the  court  house.  An  at- 
tempt was  made  to  prove  that  the  defendant  got  his  letters  and 
papers  from  Donaldsonville,  six  or  seven  miles  distant,  but  it 
fedled ;  and  no  evidence  was  given  to  prove  that  the  defendant 
ever  got  a  letter  from  the  court  house  office.  Under  these  cir 
cumstances  we  held  that  the  rule  of  directing  the  notice  to  the 
nearest  office  must  prevail. 

From  these  statements  it  vnll  be  seen  that  there  is  a  wide  dif- 
ference between  the  facts  of  the  case  relied  on  and  those  of  the 
present  case,  and  we  must  be  governed  by  them. 

In  the  case  of  the  Exchange  Bank  v.  Boyce  (3  Robinson,  306), 
it  was  proved  that,  for  about  one  half  of  the  year,  defendant  re- 
sided in  the  pine- woods,  near  to  the  Cotile  post  office,  and  for  the 
remainder  near  Alexandria ;  and  we  held  that  a  notice  directed 
to  him  at  either  place  would  be  good.  In  Mead  v.  Carnal  (6 
Robinson,  73),  the  evidence  was  that  Boyce  resided  much  near- 
er to  Cotile  than  to  Alexandria,  but  there  was  no  proof  that  he 
received  any  letters  from  the  former  office,  and  it  was  proved 
that  all  his  letters  and  papers  came  to  Alexandria,  and  that  he 
had  a  box  in  the  office  there.  We  held  that  a  notice  directed 
to  Alexandria  was  sufficient  to  bind  him.  Again,  in  the  case 
of  The  Bank  of  Louisiana  v.  Watson  (15  La.  38),  the  evidence 
was,  that  there  was  an  office  nearer  to  the  defendant  than 
Baton  Rouge,  but  that  he  had  a  box  in  the  office  at  that  place* 
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and  had  instructed  the  post-master  to  keep  all  his  letters  and 
papers  there.    We  decided  that  a  notice  left  there  was  good. 

In  this  case  the  difference  in  distance  from  the  two  offices  to 
the  [defendant's  residence  is  about  a  mile,  and  the  routes  to 
each  are  good  throughout  the  year.  Letters  arriving  from,  New 
Orleans  for  J.  Dupr6,  would,  by  the  ordinary  course  of  the  mail, 
reach  him,  by  stopping  at  Opelousas,  from  ten  to  eighteen  hours 
sooner,  if  he  sent  or  went  to  the  post  office  on  mail  days,  than 
if  directed  to  Washington.  The  post-master  had  instructions 
not  to  deliver  letters  or  papers  to  any  but  to  J.  Dupr6  or  his  ser- 
vant, which  we  consider  a  prohibition  to  that  officer  to  forward 
them  to  any  other  place,  which  he  might  have  done  under  his 
custom  of  sometimes  forwarding  letters  to  individuals,  when 
another  post  office  was  nearer  to  them.  Besides  this,  it  is 
proved  that  J.  Dupr^  said  that  his  residence  was  the  parish  of 
St.  Landry,  when  asked  by  one  of  the  witnesses  in  New  Orleans* 
His  agent  and  factor  also  gave  the  same  information,  and  the 
post-master  says  that  all  letters  to  the  parish  of  St.  Landry  uni- 
formly come  to  the  office  at  Opelousas,  which  is  in  conformity 
to  the  laws  and  regulations  relating  to  the  Post  Office  depart- 
ment, which  laws  it  is  our  duty  to  notice. 

The  principle  decided  in  the  cases  in  3  Robinson,  pp.  4,242 
has,  we  think,  been  carried  far  enough ;  and  as  Opelousas  is  the 
principal  post  office  in  the  parish  and  the  seat  of  justice,  and 
as  the  difference  between  the  two  places  is  so  small,  we  must 
consider  the  notice  directed  to  that  place  as  sufficient. 

The  judgment  of  the  District  Court  is,  therefore,  annulled 
and  reversed,  and  it  is  ordered  and  decreed,  that  the  plaintiffs, 
FoUain,  Bellocq  &  Degelos,  do  recover  of  the  defendant  Jacques 
Dupr^,  the  sum  of  thirty  eight  thousand  eight  hundred  dollars, 
with  interest  on  nineteen  thousand  four  hundred  dollars,  part 
thereof,  at  the  rate  of  ten  per  cent  per  annum,  from  the  24th 
day  of  April,  1842,  ur.tilpaid,  and  interest  on  a  further  sum  of 
nineteen  thousand  four  hundred  dollars,  at  the  rate  of  five  per 
cent  per  annum,  from  judicial  demand,  to  wit,  the  26th  day  of 
the  month  of  October,  in  the  year  1843,  until  paid,  and  the  costa 
of  suit  in  both  courts. 

MagUlf  Swayze  and  Benjamin^  for  the  appellants. 

Yoorhies^  T.  ff.,  and  W.  B.  Lewis^  contrA. 
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The  Police  Jury  of  fit  Landry  v.  Fontauie  and  othen. 

jia^  ^^  The  Poi^cp  Juhy  op  the  Pabish  of  St.  Lakdrt  u.  Rkte  FoNTAnr^ 

and  others. 

Pltintiffi,  ^ogu)tr  ^^  ^  aervitode  eziflta  on  the  lands  of  the  d«fendanta»  by  the  temm 
of  the  origin^  gnint  under  which  they  hold,  by  which  the  owners  are  bound  to 
^  confltm(^  and  ^eep  in  repair  forever  a  certain  bridge  and  road,  obtained  a  judgment, 

dadaiii^gthevervitudjB  to  eziit,  and  ordering  the  defendants  to  keep  the  bridge  and 
rood  at  all  tiniee  in  repair.  There  was  no  allegation  in  the  petition  or  answer,  as  to 
the  TaJue  of  the  servitade  :  nor  were  any  damages  claimed  or  proved.  On  an  ap- 
peal by  defendants :  Held,  that  there  being  nothing  to  show  that  the  court  has  jn-; 
risdtctiony  the  appeal  mu«t  be  dismissed. 

Appeal  from  the  District  Court  of  St  Landry,  Kiiig^  J. 

71  H.  Lewis,  for  the  plaintiffs, 

VoorhieSf  for  the  appellants. 

Garland,  J.  The  plaintiffs  allege  that  the  defendants  are  the 
owners  of  a  tract  pf  land,  on  which  a  servitude  exists,  by  the 
terms  of  the  grant,  to  keep  up  a  certain  road  and  bridge  forever. 
It  is  said  that  the  obligation  has  not  been  performed,  and  the 
prayer  is  for  a  specific  performance.  The  answer  denies  the 
esdstence  of  the  servitude,  and  further  says  that  if  it  ever  exist- 
ed, it  has  been  released  or  discharged.  The  evidence  shows 
that,  during  the  pendency  of  the  suit,  the  defendants  constructed 
the  bridge  and  repaired  the  road,  yet  there  was  a  judgment  or- 
dering them  to  do  both,  and  to  keep  them  forever  after  in  repair* 
FVom  this  decree  they  have  appealed. 

There  is  no  allegation  in  the  petition  or  answer  as  to  the 
value  of  the  servitude  claimed.  No  damages  are  alleged,  nor 
proved.  In  fact,  there  is  no  pecuniary  demand  of  .any  kind ; 
and  we  have  no  information  as  to  the  value  of  the  matter  in  dis- 
pute. The  appeal  bond  is  only  for  the  ^m  of  one  hundred  and 
fifty  dollars.  There  is  nothing  to  show  that  this  court  has  any 
.  jurisdiction,  and  the  appeal  must  be  dismissed. 

Appeal  dimiued. 
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Thomas  Evnfs  v.  Jobn  B.  Muhfht  and  another.  ^lAm 

"llr    477' 
Whore  the  clerk  of  the  co^t  from  which  an  appeal  haa  been  taken  oertifiea,  m  hie        119    ^\ 

answer  to  a  eertiorari,  that  seyeral  pages  of  the  note  of  the  evidence,  made  by  the 

judge  to  serve  as  astajtement  of  facts,  have  been  lost,  so  that  the  record  cannot  be 

completed,  the  case  wUl  be  remanded  for  a  new  triaL 
A  ease  will  not  be  decided  on  its  merits,  unless  the  record  contain  all  the  evidence 

upon  which  it  was  tried  below ;  and  where  it  is  not  the  appellant's  fault  that  the 

record  is  incomplete,  he  will  be  entitled  to  relief. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  District  Court 
x>f  St.  Mary,  Boyce^  J. 

MosPHT,  J.  A  certiorari  was  issued  in  this  case  at  the  last 
session  of  this  court,  on  the  appellant's  suggestion  that  the  re- 
cord was  not  complete.  The  deputy  clerk  of  the  court  below 
certifies  to  us  that,  as  appears  by  the  certificate  of  the  judge 
who  presided  on  the  trial  appended  to  the  note  of  evidence 
taken  down  by  him  to  serve  as  a  statement  of  facts,  there 
were  six  pages  of  said  statement  of  facts,  but  that  after  dili- 
gent search  not  only  in  the  files  of  the  suit  but  in  his  office, 
jt^e  has  been  unable  to  find  the  first,  second,  third  and  fourth 
pages  of  said  statement  of  facts.  This  court  has  repeatedly  . 
said  that  they  would  not  pass  upon  the  merits  of  a  cause  unless 
the  record  contain  all  the  evidence  upon  which  it  was  tried 
below.  Where  it  is  not  the  appellant's  faidt  that  the  record 
comes  up  in  such  a  shape  as  to  preclude  an  examination  of  it, 
he  is  entitled  to  some  relief.  Thus  in  the  case  of  Porter  v. 
Dugat  where  the  judge  below  had  mislaid  his  notes,  and,  conse- 
quently, was  unable  to  make  out  a  statei^ent  of  facts,  the 
case  was  remjanded  for  a  new  trial,  on  the  ground  that  the 
appellant  cannot  be  deprived  of  his  right  of  appeal  without  his 
fault.  9  Martin,  p.  121.  It  appears  to  us  that  the  appellant  in 
this  case  is  entitled  to  the  same  r/elief.  He  should  not  suffer  from 
the  negligent  manner  in  which  it  appears  that  the  papers  of 
the  office  were  kept  by  the  predecessor  of  the  present  clerk. 
The  evidence  missing  is  represented  as  important.  Justice,  in 
our  opinion,  requires  th^t  the  c^e  should  be  remanded  for  a 
•new  trial. 
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It  iSt  therefore,  ordered  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  this  case  be  remanded,  to  be  proceeded 
in  according  to  law. 

SpUmey  for  the  appellant. 

CrtwD,  T.  IT,  and  W.  B.  Letois,  contrd. 


Joseph  Rouly  and  others,  Heirs  of  Antoine  Rouly,  deceased, 
V.  HoRTENSE  Berard,  Administratrix  of  the  Succession  of 
Frederick  Duperier,  deceased,  and  Tutrix  of  his  children. 

PajmenU  to  the  creditors  of  a  Bucceasioii,  made  without  an  order  from  the  Couit  of 
Probatea,  are  irregular ;  but  when  they  exonerate  the  estate  from  legal  chaiges, 
and  thereby  benefit  the  heirs,  the  latter  must  show  that  such  charges  are  unjust, 
unfounded,  or  excessive,  or  the  payments  will  be  allowed  to  the  party  by  whom 
they  were  made. 

Parol  evidence  is  inadmiasible  to  prove  the  appointment  of  a  eurator  to  a  mcoemm, 
unlets  it  be  first  shown  that  the  record  of  his  appointment  has  been  lost  or  de- 
stroyed. 

Evidence,  though  improperly  admitted,  will  be  disregarded,  where  it  could  nofhave 
operated  to  the  disadvantage  of  the  party  who  objected  to  it 

Appeal  from  the  Court  of  Probates  of  St.  Martin,  BriarU,  J. 

Magillf  for  the  appellants. 

VoorhieSf  for^the  defendant. 

Bollard,  J.  The  heirs  at  law  of  the  *  late  Antoine  Rouly 
prosecute  the  present  action  against  the  estate  of  Frederick  H. 
Duperier,  deceased,  to  recover  the  amount  of  Roul/s  succession^ 
which,  they  allege  was  administernd  by  said  Duperier  without 
legal  authority,  and  as  an  intermeddler.  The  defendant  filed 
with  her  answer,  as  full  a  statement  of  the  affairs  of  the  de- 
ceased as  was  in  her  power,  and  claims  allowance  for  certain 
sums  paid  by  the  deceased,  Duperier,  for  funeral  expeoses,  med- 
ical attendance,  and  other  small  charges. 

The  evidence  does  not  show  that  any  thing  more  came  into 
the  hands  of  Duperier  than  the  effects  set  forth  in  an  inventory 
made  by  a  justice  of  the  peace,  belonging  to  Rouly,  independ- 
ent of  the  firm  of  Rouly  &  Naut6,  who  kept  a  billiard  table 
and  grog  shop.    The  effects  which  belonged  to  that  establish- 
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ment  are  not  shown  to  have  come  into  the  possession  of  the  de- 
ceased*   The  amount  of  the  inventory  was  9196  06« 

The  judgment  rendered  by  the  Court  of  Probates  charge 
Duperier's  estate  with  that  amount  only,  and  credits  it  with  the 
amount  disbursed  for  medical  attendance  and  funeral  charges, 
and  gives  judgment  for  a  balance  of  987  06^ 

It  has  been  contended  in  this  court  by  the  heirs  of  Antoine 
Rouly,  who  appealed  from  that  judgment,  that  the  allowance 
was  improperly  made,  because  the  payments  were  made  by  Du- 
perier  without  any  order  from  the  Court  of  Probates.  It  is  true, 
such  payments  are  irregular,  but  when  they  liberate  the  estate 
from  a  legal  charge,  and  thereby  benefit  the  heirs,  the  latter 
ought  to  show  that  they  are  unjust,  unfounded,  or  excessive 
The  evidence  in  the  record  does  not  satisfy  us  that  the  judge 
erred  in  making  the  allowance. 

The  bill  of  exceptions  by  the  plaintifiis'  counsel  to  the  intro- 
duction of  parol  evidence  to  show  an  appointment  of  curator, 
Ivas,  in  our  opinion,  well  taken,  and  the  court  erred  in  admitting 
it,  without  its  being  first  shown  that  the  record  had  been  either 
lost  or  destroyed.  But  the  admission  of  it,  in  this  case,  does 
not  appear  to  have  operated  to  the  prejudice  of  the  plaintiffs. 
If  it  had  been  shown  that  Duperier  had  been  appointed  curator, 
his  estate  might  have  been  made  liable  for  all  the  property 
shown  to  have  belonged  to  Rouly,  whether  in  his  own  right  or 
as  partner  of  Naut6.  Without  any  evedence  of  such  appoint- 
ment, whether  another  was  appointed  or  not,  he  is  liable  only 
for  such  property  as  he  is  shown  to  have  possessed  himself  of 
belonging  to  the  estate^ 

Judgment  affirmed^ 
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The  Union  Bank  of  Louisiana  v.  John  L.  Danibl  and  otbenk 

In  an  action  against  the  endoxBexB  of  a  note,  the  notary's  certificate,  offered  in  eri- 
dence,  recited  that  he  had  notified  the  protest  k  MM.  H.  D.  et  F,.  aux  OpeUnOas^ 
endotwettrs  du  billet,  au  mayen  de  six  notieet  icrites  adreseieg  auxdiU  H.  D^  «f 
F.,  respeetivement ;  troU  detquelU;  adrewies  cammt  dii  est,  fai  mts«»  d  U 
jpoete  a  V."  etc  Heldf  that  the  certificate  must  be  eoastraed  to  meas  that  thiee 
of  the  notices  of  protest  were  deposited  in  the  post  office  at  V.,  addressed  to  th« 
endorsers  at  Opeloasas ;  and  that  the  proof  of  notice  is  sufficient. 

Appeal  from  the  District  Gonrt  of  St.  Landry,  Boyee,  J. 

VoorhieSf  for  the  plaintiffs. 

Overton^  Martin  and  T.  JET.  Lewis,  for  the  appellants. 

Simon,  J.  Three  of  the  defendants,  sued  as  endorsers  of  a 
promissory  note,  subscribed  by  their  co-defendant,  Daniel,  for 
•960,  to  the  order  of  George  Hill,  and  made  payable  at  the  office 
of  discount  and  deposit  of  the  Union  Bank  of  Louisiana,  at 
Vermillionville,  the  drawer's  elected  domicil,  are  appellants 
from  a  judgment  which  makes  them  liable,  as  such  endcrs^nB, 
to  pay  the  amount  of  said  note,  in  solido. 

The  only  question  which  this  case  presents  is,  whether  the 
endorsers  were  duly  notified  of  the  dishonor  of  the  note;  and  on 
referring  to  the  notary's  certificate  of  notice,  we  find  that  he 
states :  ^  Je,  soussign6,  etc.,  certifie  avoir  aigourdhui,  vingt- 
quatre  Fevrier,  1843,  notifie  le  proUt  qui  pricede  a  MM.  Oeorge 
Hillf  Jhipri  4*  foubertiej  et  FHtnont,  Guidty  4"  ^^^  ^''^^  ^^P^ 
hnua&y  endosseurs  du  billet  transcrit  en  t^  dudit  protit^  au  mogen 
de  six  notices  eorkes,  ttdressiees  auxdits  Oeorge  Hill,  Dupri  4*  J(>u- 
bertte,  et  Fremont,  Guidry  4*  R(>y,  respeetivement ;  trois  desqudles 
adressies  comme  dit  eat,  fai  mises  a  la  paste  a  Vermillionville^"  etc. 
le  tout  en  presence  des  t^moins,"  etc.  This  is  clearly  suf- 
ficient. The  purport  of  the  certificate  cannot  have  any  other 
meaning  but  that  three  of  the  notices  of  protest,  addressed  to 
the  endorsers  at  Opelousas,  were  deposited  in  the  post  office  af 
VermiUionyille,  addressed  as  aforesaid,  that  is  to  say,  addressed 
to  the  said  endorsers  at  Opelousas ;  and  it  is  not  pretended  that 
they,  or  either  of  them,  reside  in  any  other  parish,  or  that  the 
notices  were  not  sent  to  the  post  office  nearest  to  their  respec- 
tive residences.    With  regard  to  one  of  them.  Dr.  George  HiII» 
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GisdenigOf  Tutor,  t.  Hicko. 

the  evidence  shows  that  he  lives  within  the  limits  of  the  cor- 
poration of  OpelousaSy  that  the  post  office  at  Opelonsas  is  the 
nearest  to  his  residence,  that  he  receives  his  papers  and  letters 
there,  that  he  lives  about  a  mile  from  the  town,  and  that  the 
next  nearest  office  to  his  house,  after  Opelousas,  would  be  that 
at  Washington,  six  miles  off. 

Under  the  certificate  of  notice,  and  the  circumstances  of  the 
case,  we  think  the  notices  were  properly  forwarded ;  that  they 
must  have  reached  the  endorsers  in  due  time ;  and  that  they 
were  correctly  made  liable  to  pay  the  notes  sued  on. 

Judgment  affirmed. 


Joseph  Gradenioo,  Tutor  of  Honor^  Robb,  v.  Rachel  Hicks. 

Thoogh  an  ftf^eal  be  taken  by  defendant  merely  for  delay,  no  damagee  can  ba 
allowed  nnleai  prayed  for  by  the  appellee. 

Appeal  from  the  District  Court  of  St.  Landry,  King^  J. 

Martin^  for  the  plaintiff. 

Linton^  for  the  appellant. 

Simon,  J.  This  suit  is  brought  upon  a  promissory  note,  made 
payable  to  one  Lethy  Martin,  subsequently  deceased,  and  to 
whose  only  child  and  heir  the  plaintiff  alleges  that  he  has  been 
duly  appointed  tutor. 

The  only  defence  set  up  is  the  general  issue,  and  a  special 
denial  that  the  plaintiff  is  the  tutor  of  said  child.  There  was 
judgment  below  in  favor  of  the  plaintiff,  and  the  defendant  has 
appealed. 

No  proof  was  adduced  of  the  execution  of  the  note,  which 
was  subscribed  by  the  defendant's  ordinary  mark ;  but  it  was 
shown  that  said  defendant  acknowledged  to  the  plaintiff's  attor- 
ney, who  had  the  note  in  his  possession  for  several  months,  that 
it  was  given  for  money  lent  and  still  due,  and  that  she,  the  de- 
fendant, bad  never  returned  a  dollar  of  the  money  borrowed 
from  the  deceased.  She  pretended  to  be  entitled  to  some  de- 
duction from  the  note  for  services  rendered  to  one  of  the  children 
of  the  deceased,  but  did  not  mention  the  amount  of  her  claim 
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for  attention  to  said  child.  The  tatorship  was  also  duly  estab- 
lished. It  is  not  pretended  that  the  deceased  had  any  other  heir 
but  the  plaintiff's  ward,  and  we  are  unable  to  discover  what 
relief  the  appellant  expected  to  obtain  at  our  hands  from  her 
appeaV  which  appears  to  us  to  have  been  merely  intended  for 
delay.  Had  the  appellee  claimed  damages  for  a  frivolous  appeal, 
we  might,  perhaps,  have  allowed  them  to  a  certa  inextent. 

Judgment  (iffirmed. 


Charles  Laine  v.  Joseph  Baixiue. 

Appeal  from  the  District  Court  of  St.  Landry,  King^  J. 

Swajfze,  for  the  appellant. 

Martin^  for  the  defendant. 

BuLLARD,  J.  This  is  an  action  on  a  promissory  note  for  #370, 
against  the  drawer,  who  answers  that  he  owes  the  plaintiff" 
nothing,  having  paid  him  fully  every  dollar  which  he  ever  owed 
him. 

The  plaintiff  is  appellant  from  a  judgment  against  him. 

The  evidence  in  the  record,  which  was  admitted  without  ob- 
jection, shows  very,  clearly,  that  the  plaintiff  had  been  employed 
for  two  years  as  a  teacher  in  the  defendant's  feunily,  the  first 
year  at  8120,  and  the  second  at  8140.  That  the  defendant  is  an 
illiterate  man,  and  does  not  know  how  to  read,  and  merely  writes 
his  name  mechanically.  That  after  the  expiration  of  the  second 
year,  the  parties  had  a  full  settlement,  and  the  defendant  paid 
the  full  amount  due.  At  that  settlement  it  was  admitted  that 
a  note  had  been  given  for  the  first  yearns  services,  but  it  was 
stated  to  have  been  lost,  and  that  the  defendant  paid,  notwith- 
standing the  note  was  not  produced.  The  plaintiff  admitted  that 
a  note  had  been  given  to  him,  but  said :  ^*  Joseph,  why  were  you 
such  a  fool  as  to  sign  a  note  without  having  it  read  to  you?" 
The  plaintiff  afterwards  admitted  that  the  note  had  not  been  lost» 
but  that  he  had  it  in  his  pocket  all  the  time.  This  evidence  ap- 
pears to  have  left  no  doubt  on  the  mind  of  the  district  judge,  that 
the  note  now  sued  on  is  the  same  which  the  plaintiff  pretended 
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was  lost,  and  which  he  read  to  the  maker,  at  the  time  it  was  ex- 
ecuted, as  one  for  8120  only ;  and  it  leaves  none  on  ours.  The 
evidence  was  admitted  without  objection ;  and  the  record  dis- 
closes nothing  which  can  induce  us  to  comply  with  the  request 
of  the  counsel  for  the  appellant,  to  change  the  final  judgment 
rendered  below,  into  one  of  non-suit. 

Judgment  af^rmed. 


Thomas  Banks  and  another  v.  WmuAM  Douohtv. 

In  an  action  by  plaintiffii  against  defendant  for  a  trespass  on  their  lands,  by  cutting 
timber,  etc.,  it  was  proved  that  defendant  had  purchased  timber  from  persons  who 
had  settled  on  the  land  claimed  by  plaintifis,  and  been  left  in  qu^et  possesnon.  There 
was  no  evidence  that  they  were  informed  of  plaintifis*  title,  nor  was  there  any  knowl- 
edge of  it  brought  home  to  defendant  The  sale  by  which  plaintifis  acquired  their 
title,  did  not  appear  to  have  been  recorded  in  the  parish  in  which  the  land  was  situ- 
ated :  Held,  that  there  must  be  judgment  for  the  defendant. 

Appeal  from  the  District  Court  of  St.  Mary,  Boyce^  J. 

Splane,  for  the  appellant. 

r.  H.,  and  W.  B.  Leuns,  for  the  defendant. 

BmxARD,  J.  The  plaintifis,  alleging  that  they  are  the  owners 
of  two  tracts  of  laQd  in  the  parish  of  St.  Mary,  complain  that 
William  Doughty  has  committed  trespass  on  the  same,  by  cutting 
trees  of  great  value,  particularly  a  large  quantity  of  live  oak,  to 
their  damage  92,000,  for  which  they  sue. 

The  defendant  answered  by  a  general  denial.  There  was 
judgment  in  his  favor,  and  Banks,  one  of  the  plaintifi*8,  has  ap- 
pealed. 

The  evidence  shows,  that  the  defendant  purchased  live  oak 
timber  of  certain  persons  who  had  settled  upon  the  land  claimed 
by  the  plaintifi*s ;  but  there  is  no  evidence  that  they  were  inform- 
ed of  the  plaintifis' title.  They  had  been  left  in  quiet  posses- 
sion ;  and  the  sale  by  which  the  plaintifis  acquired  their  title 
•  does  not  appear  ever  to  have  been  recorded  in  the  parish  in 
which  the  land  is  situated ;  nor  is  any  knowledge  of  the  plain- 
tififs*  title  brought  home  to  the  defendant,  who  contracted  with 
those  settlers  to  supply  him  with  timber. 

Judgment  affirmed. 
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William  Bigler  v.  Walter  Brashear.    ' 

Appeal  from  the  District  Court  of  St.  Mary,  Bajfce^  J. 

I^plane  and  Stewart^  for  the  appellant 

Dwigkt  and  Crow,  for  the  defendant. 

Bollard,  J.  The  plaintiff  sues  for  the  value  of  a  patent  corn 
mill,  which  he  alleges  the  defendant  clandestinely  carried  away 
and  converted  to  his  own  use,  and  refuses  to  restore. 

The  defendant  answers  that  he  took  a  corn  mill  from  a  plan- 
tation which  is  his  own  property,  and  removed  it  to  another 
plantation.  That  he  purchased  at  sheriff's  sale,  in  the  case  of 
Lapice  v.  Bigler,  the  present  plaintiff,  all  the  right,  title  and  in- 
terest of  said  Bigler  in  the  said  plantation,  with  all  the  build- 
ings and  improvements  thereon,  and  that  the  com  mill  was  then 
on  the  plantation,  and  formed  a  part  of  the  property  sold.  He 
denies  that  it  was  removed  clandestinely. 

The  evidence  shows  that  the  com  mill  was  set  up  and  attach- 
ed to  a  steam  engine  which  propelled  a  saw  mill,  before  the  sher- 
iff's sale,  on  the  place  belonging  to  Walker  and  Bigler,  and 
which  was  purchased  by  the  defendant 

This  evidence  fully  authorised  the  judgment  pronounced  by 
the  court  below  in  favor  of  the  defendant 

Judgment  affirmed. 


Joes  M.  Batebiam  v.  Barker  Dazt. 

When  one  tiMa  for  the  powewion  of  a  hoaee,  bailt  on  hii  land  for  hun  by  defendant, 
which  the  latter  lefum  to  aarrender,  or  for  thoTalne  of  the  property,  with  damagea 
for  iti  detention,  judgment  ahould  not  be  rendered  condemning  defendant  abaolately 
to  pay  the  valne  of  the  house,  thereby  rendering  him  the  owner  of  the  buQding.  The 
judgment  ahould  be  hi  favor  of  plamtifi  for  the  poaMasion  of  the  house,  with  damagw 
for  iti  detention. 

Appeal  from  the  District  Court  of  St  Mary,  Boyce,  J. 
MosPBT,  J.  The  plaintiff  sues  to  recover  the  possession  of  a 
dwelling  house,  built  for  him  by  the  defendant,  and  which  the 
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latter  refases  to  surrender,  or  the  valae  of  said  property,  which 
he  lays  at  the  sum  of  91,5009  with  damages  for  the  unjust  deten- 
tion. The  defendant  pleads  the  general  issue,  and  claims  $1,250, 
for  five  hundred  cords  of  wood  cut  upon  his  land,  and  a  large 
quantity  of  cypress  timber  removed  therefrom  by  the  plaintiff. 
There  was  a  judgment  below  in  favor  of  the  latter  for  #1,500, 
and  the  defendant  appealed. 

The  evidence  fully  establishes  the  plaintiff's  right  to  the  pro- 
perty he  claims  the  possession  of,  and  its  value  as  stated  in  the 
petition ;  but  the  judgment  complained  of  is  erroneous,  in  having 
decreed  the  defendant  absolutely  to  pay  to  the  plaintiff  the  sum 
of  #1,500,  and  thereby  rendering  him  the  owner  of  a  house  built 
on  plaintiff's  land. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  the  plaintiff  recover  the  possession  of  the 
house  mentioned  in  the  petition,  reserving  his  right  to  claim  such 
damages  as  he  may  have  sustained  in  consequence  of  its  illegal 
detention,  and  that  the  plaintiff  and  appellee  pay  the  costs  of 
this  appeal. 

CrMoHf  for  the  plaintiff. 

Splane  and  Stewart^  for  the  appellant. 


ElIAKIM  LriTBLL  V.  RUFUB  DOLBEAR. 

Where  the  reeoid  of  appeel  wae  not  filed  for  more  tfaoui  twelve  monthe  after  the  return 
day,  no  applicatioii  havnig  been  made  for  further  time,  and  it  ia  not  pretended  that 
the  appellant  waa  prevented  from  filmg  it  aooner  by  any  event  not  nnder  hia  control, 
the  an>Md  will  be  diamined. 

Appbal  from  the  District  Court  of  St.  Landry,  Kingj  J. 

MoBPST,  J.  A  motion  to  dismiss  this  appeal  has  been  made, 
which,  we  think,  must  prevail.  The  order  of  the  judge  below 
made  it  returnable  on  the  first  day  of  the  session  of  this  court  to 
1)6  holden  in  the  town  of  Opelousas,  on  the  fourth  Monday  of 
August,  1844.  The  transcript  was  filed  more  than  one  year 
«fler  the  return  day.  No  application  was  made  for  further 
time ;  nor  is  it  pretended  that  the  appellant  has  been  prevented 
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from  filing  the  record  within  the  legal  delay,  by  any  event  not 
under  his  control.  He  stands,  therefore,  before  us  without  any 
excuse ;  and  his  appeal  must  be,  and  is  hereby  dismissed,  with 
costs. 

T.  J7.,  and  W.  B.  Leiois^  for  the  appellant. 

Overton  and  Dupre,  for  the  defendant. 


AzELiB  Delphine  Gautretf  and  another,  Heirs  of  Suzanne 
Theriot,  deceased,  v.  Jean  C.  Constaio'. 

No  appeal  will  lie  from  a  judf^ent  refusing  a  continnanee ;  if  improperly  lefoied, 
the  error  may  be  corrected  by  appeal  from  the  final  judgment    C.  P.  566. 

Appeal  from  the  Court  of  Probates  of  St.  Martin,  Briantf  J. 

Voorhies,  for  the  plaintiffs. 

Derbes  and  MagUU  for  the  defendant. 

SiMox,  J.  On  the  day  fixed  for  the  trial  of  this  case  in  the 
lower  court,  the  defendant  attempted  to  obtain  a  continuance 
thereof,  on  producing  an  affidavit  in  which  he  showed  that  some 
of  his  witnesses  were  absent,  &c.  This  was  refused  ^by  the 
judge  a  quo;  whereupon  the  defendant  immediately  took  an 
appeal  from  the  order  of  the  court  overruling  his  motion ;  and 
said  appeal  having  been  granted,  no  further  proceeding  was  had 
in  the  case. 

The  suit  was  continued  by  Ihe  effect  of  the  appeal,  which 
was  improperly  allowed,  and  we  cannot  see  any  object  in  the 
appellant's  calling  upon  us  to  reverse  the  interlocutory  order  of 
the  court  a  qua.  He  has  attained  his  object,  and  has  even 
obtained  by  the  appeal  longer  time  to  prepare  his  case  than 
be  otherwise  would  have  had,  if  the  continuance  applied  for 
had  been  granted.    Code  of  Practice,  art.  1035. 

This  case  is  not  an  appealable  one.  The  order  complained  of 
is  a  mere  interlocutory  one,  which  does  not  work  any  irrepar- 
able iiyury ;  as,  if  erroneous,  it  may  be  corrected  by  appeal  from 
the  final  judgment.  Code  of  Practice,  art  5G6.  7  Mart  N. 
S.  133. 

Appeal  dismissed. 
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Amos  T.  Dwkht  and  another  v.  Alexandea  R.  Sflanb. 

Commianonen  to  take  depontions  in  other  States  or  Territories  of  the  Union,  appoin- 
ted hy  the  Governor  under  the  act  of  10  March,  1838,  are  state  officers,  and 
the  courts  are  bound  to  recog^nise  their  official  signatures  and  seals. 

One  to  whom  a  commission  to  take  testimony  is  directed  is  not  required  to  reduce  the 
testimony  to  writing  himself.  It  is  sufficient,  when  not  taken  down  by  the  witness, 
that  it  be  written  by  any  dismterested  person. 

The  fact  that  the  blanks  iu  a  printed  commission  to  take  testimony  were  filled  up  by 
an  attorney  of  one  of  the  parties,  is  immaterial,  where  the  commission  was  signed 
by  tho  clerk  of  the  court  from  which  it  was  issued,  and  sealed  with  his  official  seaL 

A  commission  to  take  testimony  within  the  State,  may  be  directed,  generally,  to  any 
judge,  or  justice  of  the  peace,  in  a  particular  parish. 

The  associate  judges  of  the  City  Court  of  New  Orleans,  as  well  as  justices  of  the 
peace,  being  officers  of  the  State,  their  signatures  and  official  seals  prove  themselves. 

Where  a  witness  examined  under  a  commission  neglects  to  answer  a  cron  interroga- 
tory, but  in  answering  the  last  direct  interrogatory  states  facts  not  called  for  by  it, 
but  which  are  a  complete  answer  to  the  cross  interrogatory,  the  statement  will  be 
presumed  to  have  been  intended  as  an  answer  to  the  latter,  and  the  evidence  will  be 
admitted. 

Apfeal  from  the  District  Court  of  St.  Mary,  King^  J. 

W.  C.  Dwight,  for  the  plaintiffs. 

Splane^  appellant, />ro  se.    Stewarty  on  the  same  side. 

Garland,  J.  The  defendant  is  sued  on  a  promissory  note 
drawn  by  Samuel  Grans  &  Co.,  to  the  order  of  the  plaintiffs, 
they  alleging  that  defendant  was  a  partner  in  said  firm,  which 
was  a  commercial  one.  The  defendant,  after  a  general  denial, 
specially  denies  that  the  note  sued  on  was  ever  signed  by  any 
one  of  the  members  of  the  firm  of  Samuel  Crans  &  Co.  He 
further  avers  that,  if  said  firm  ever  purchased  any  goods  of  the 
plaintiffs,  they  have  paid  for  them. 

On  the  trial  of  the  cause,  the  plaintiffs  introduced  the  most 
conclusive  testimony,  that  the  firm  of  Samuel  Crans  &  Co.,  in 
March,  1839,  purchased  a  quantity  of  merchandise  of  the  plain- 
tiffs, for  which  the  note  sued  on  was  given,  and  signed  by  D.  J. 
Green,  one  of  the  members  of  the  firm.  Subsequently  to  the 
maturity  of  the  note,  it  was  presented  for  payment  at  the  place 
of  business  of  Crans  &;  Co.,  at  Port  Hudson ;  the  genuineness 
of  the  signature  was  not  then  denied ;  but,  on  the  contrary, 
admitted,  and  a  payment  made,  which  is  endorsed  on  the  note. 
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The  clerk  of  Crans  &;  Co.  testifies  that  the  goods  were  purcha^- 
sed  of  plaintiffs,  and  that  they  were  credited  with  the  amonnt 
on  the  books  of  said  firm.  On  one  occasion  when  the  note  was 
presented  for  payment,  the  witness  was  sent  out  to  endeavor  to 
make  collections  to  pay  it.  Other  means  were  also  used  to  raise 
money  to  pay  it,  which  were  ineffectual. 

One  witness  for  the  defendant  says,  that  he  is  acquainted 
with  the  signature  and  hand-writing  of  Green,  and  should  not 
take  the  signature  to  the  note  to  be  his,  although  it  resembles 
his  signature.  He  has  often  seen  Green  write  the  name  of  the 
firm  of  Grans  &;  Co.,  and  this  signature  is  not  in  the  way  in 
which  he  usually  signed  the  name  of  the  firm.  Another  wit- 
ness says,  that  he  has  frequently  seen  Green  write.  Has  never 
seen  him  sign  the  name  of  the  firm.  This  signature  is  not  in 
the  general  hand  writing  of  the  firm,  but  it  is  not  unusual  to 
write  the  partnership's  name  in  a  peculiar  style.  If  the  note 
had  been  presented  to  witness  without  previous  notic^e,  he  would 
have  supposed  it  to  have  been  written  by  Samuel  Grans. 

The  testimony  for  the  defendant  is  of  a  negative  character 
and  by  no  means  positive,  whilst  on  the  part  of  the  plaintiffs 
it  is  direct  and  weighty.  There  was  a  judgment  for  the  plain- 
tiffs, and  the  defendant  has  appealed. 

Our  attention  has  been  called  to  two  bills  of  exception^ 
taken  by  the  defendant  to  the  reception  in  evidence  of  certain 
depositions  offered  by  the  plaintiffs.  They  offered,  first,  the 
deposition  of  George  A.  Trowbridge,  taken  in  New  York,  before 
Benjamin  D.  Silliman,  Gommissioner  in  New  York  for  the  State 
of  Louisiana.  The  defendant's  objections  are,  that  the  deposi- 
tion had  not  been  taken  and  reduced  to  writing  by  any  person 
named  in  the  commission,  nor  by  any  person  duly  authorised  to 
take  depositions,  and  that  the  capacity  of  the  person  Vfho  took 
the  deposition  was  not  proved.  The  commission  is  directed  to 
three  judges  by  name  in  the  city  of  New  York, ''  or  to  any  Com- 
missioner in  said  State,  to  take  depositions  for  the  State  of 
Louisiana."  The  commission  was  executed,  and  the  deposition 
taken  before  Benjamin  D.  Silliman,  as  above  stated;  it  is  signed 
by  him,  and  his  seal  is  appended  to  his  certificate.  He  certifies 
that  the  *^  examinati<m  was  taken,  reduced  to  writing,  and  by 
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the  ivitness  mbacribed  and  sworn  to ""  before  him.  Thi^i  in  iMir 
opinion,  is  aofficient  The  Governor  of  the  State  is,  by  law, 
authorised  to  appoint  one  or  more  persons,  of  known  integrity 
and  learning,  as  commissioners  for  each  State  and  Territory  in 
the  Union,  who  shall  reside  therein,  and  have  authority  to  take 
depositions  in  virtue  of  any  commissions  that  may  be  directed 
to  them  by  the  courts  of  this  State.  They  must  conform  to  the 
laws  of  the  State  in  the  execution  of  those  commissions,  and 
the  statute  gives  them  a  legal  effect  B.  and  C's.  Digest,  104. 
The  oommissioner  appointed  by  the  Governor  is  a  state  officer, 
and  the  courts  are  bound  to  recognise  his  official  signature  and 
8eaL 

In  this  case  the  law  has  been  complied  with.  In  the  7 
La.,  585,  it  was  decided  that  the  law  does  not  require  the  com- 
missioner to  reduce  the  testimony  to  writing.  It  is  sufficient, 
when  not  written  by  the  witness,  that  it  be  written  by  an  indif- 
ferent or  disinterested  person.  The  witness  in  this  instance 
wrote  his  own  answers.  The  court  did  no^  err  in  admitting  the 
deposition. 

The  defendant  also  objected  tQ  some  other  depositions,  on 
the  ground:  1st  That  the  commission  was  filled  up  in  the  hand 
writing  of  the  plaintiffs'  attorney.  2d.  That  it  was  not  direc- 
ted to  any  particular  judge  or  justice,  and  the  testimony  was 
taken  by  a  person  whose  capacity  is  not  shown.  3d.  That  one 
of  the  witnesses  examined,  did  not  answer  the  cross  interroga- 
tory of  the  defendant.  4th.  That  there  was  no  seal  to  the  com- 
mission. As  to  the  first  objection,  we  are  not  aware  of  any 
law  that  forbids  the  attorney  of  a  plaintiff  or  defendant  to  fill 
ap  the  blanks  in  the  printed  form  of  a  commission ;  nor  has  the 
defendant  referred  us  to  any.  It  is  admitted  that  the  clerk 
signed  the  oommission,  and  it  appears  to  have  the  seal  of  his 
offioe  attached  to  it,  although  this  is  denied  by  the  defendant  in 
biB  fourth  objection.  There  is  no  foree  in  the  second  objection. 
The  commissions  are  directed  to  any  judge  or  justice  of  the 
peace  in  New  Orleans,  or  the  parish  of  East  Baton  Rouge. 
One  deposition  was  taken  before  M.  Moreno,  a  justice  of  the 
peace  in  the  latter  parish,  and  the  others  before  O.  P.  Jackson, 
one  of  the  judges  of  the  City  Court  in  New  Orleans.  Mr. 
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Moreno  and  Judge  Jackson  are  state  officers,  and  their  official 
capacity  and  authority  is  proved  by  their  official  signatures  and 
seals  of  office.  It  is  not  necessary,  within  the  State,  to  direct  a 
commission  to  a  particular  individual ;  it  may  be  directed  gen- 
erally to  any  judge  or  justice  in  a  particular  parish,  and  it  may 
then  be  executed  by  any  such  officer,  and  the  official  certificate 
is  sufficient  evidence,  until  the  contrary  be  proved.  The  third 
objection  is  not  stronger  than  the  others.  The  defendant's  cross 
interrogatory  is,  are  you  in  any  mannet  interested  in  the  result 
of  this  suit,  and  do  you  know  any  thing  that  is  important  to  the 
defendant,  if  so,  state  it?  One  of  the  witnesses,  in  answering 
the  last  interrogatory  of  the  plaintiffs,  proceeds  to  say,  without 
its  being  stated  as  an  answer  to  the  cross  interrogatory,  that  he 
is  not  interested  in  the  suit,  and  that  he  knows  nothing  that 
would  be  important  to  the  defendant.  The  interrogatory  of  the 
plaintiffs  called  for  no  such  answer  as  this,  and  we  have  no 
doubt  that  it  was  intended  as  a  response  to  the  defendant's 
cross  interrogatory,  although  not  so  stated.  The  commission 
has  a  seal  to  it,  which  disposes  of  the  fourth  objection* 

On  the  merits,  the  case  is  most  clearly  made  out  in  favor  of 
the  plaintiffs. 

It  Lb,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  District  Court  be  ^ffirmed,  with  five  per  cent  damages  on 
the  debt  and  interest,  with  the  costs  of  this  appeal. 


Same  Gasb— On  an  Appuoation  for  a  Re-hearino. 

In  this  case,  upon  an  application  for  a  re-hearing,  the  court 
have  determined  to  amend  its  former  judgment,  by  remitting 
the  damages  for  a  frivolous  appeal;  and  the  clerk  in  making 
out  a  copy  of  the  judgment  to  be  filed  in  the  court  below,  will 
omit  the  part  in  relation  to  damages. 
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Qfibtt  and  Wife  t.  Cdlfau  and  oChdni 


WnxiAM  QpFUTT  and  Wife  v.  Constance  Collins  and  others. 

A  memorandam  at  the  bottom  of  an  account  rendered  by  plaintifiTe  tutor,  in  1828,  atated, 
that  there  waii  a  note  belonging  to  the  estate  of  the  minor,  deposited  in  the  office  of 
the  parish  judge,  which,  when  collected,  would  be  accounted  for.  A  further  account 
was  rendered  in  July,  1834,  not  including  any  part  of  the  proceeds  of  Uie  note,  nor 
alluding  to  it,  and  the  minor,  who  was  emancipated  by  marriage,  asnsted  by  her 
husband,  a  few  days  after  gave  the  tutor  a  receipt  for  the  full  amount  coming  to  ber» 
and  a  oomplete  discharge.  In  February,  1844,  plamtiff  sued  the  heirs  of  the  tutor, 
to  recover  her  share  of  the  proceeds  of  the  note :  Held,  that  the  action  was  ptescrib- 
ed  by  art  356  of  the  Civil  Code. 

AiTBAL  from  the  Court  of  Probates  of  St.  Landry,  Oarngues^  J. 

Martin^  for  the  appellants. 

T.  H.f  and  W,  B.  Lewis,  for  the  defendants. 

MospHT»  J.  On  the  10th  of  January,  1828,  Moses  Littell,  act* 
ing  as  the  tator  of  Eliza  M.  Posey,  one  of  the  petitioners,  and  of 
two  of  her  brothers,  rendered  to  his  said  wards  an  acconnt  of  the 
estate  of  their  deceased  ixiother,  the  widow  of  Lloyd  Posey,  show- 
ing the  balance  then  due  to  them.  To  this  account  was  attach- 
ed a  note  or  memorandum  in  the  following  words  and  figures,  to 
wit :  ^  There  is  a  note  due  the  estate  by  Theophilus  CollinSf 
dated  10th  of  March,  1823,  for  sixteen  hundred  dollars  principal, 
and  bearing  interest  at  ten  per  cent,  which  note  when  collected 
will  be  accounted  for ;  said  note  being  deposited  with  this  pro- 
ceeding in  the  office  of  the  parish  judge."  On  the  12th  of  July, 
1834,  Moses  Littell  rendered  to  his  wards  another  account,  in 
which,  referring  to  the  settlement  of  their  mother's  estate,  he  ac- 
counts to  them  for  some  money  received  from  the>estate  of  their 
grand  mother.  On  the  21st  of  the  same  month  Eliza  M.  Posey, 
assisted  by  Wm.  Ofiutt,  to  whom  she  had  been  married  a  few 
months  before,  executed  to  her  said  tutor  a  receipt  in  which  she 
acknowledges  to  have  received  from  him  $1,790  IS},  being 
the  full  and  entire  amount  of  her  share  in  the  succession  of  her 
mother,  and  gives  him  a  full  and  complete  discharge.  She  now 
brings  the  present  suit,  and  claims  of  the  widow  and  heirs  of 
Moses  Littell  her  proportion  of  the  note  of  91,600,  alleging  that 
he  died  without  having  ever  accounted  to  her  for  the  same.  The 
defendants  denied  their  indebtedness,  alleging  that  Moses  Littell 
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OAHtMd  Wife T.CdlhM  Mid 


had  accounted  for  and  paid  to  the  petitioner  all  that  he  ever 
owed  her,  that  he  never  received  any  part  of  the  note  sued  for 
from  Theophilus  Ciollins,  who  was  never,  at  any  time  from  the 
beginning  of  1828,  up  to  the  time  of  his  death,  able  to  pay  die 
same,  having  been,  during  said  period,  utterly  and  entirely  insol- 
vent. They  further  pleaded  the  prescription  of  four  years.  There 
was  a  judgment  below  in  favor  of  the  defendants,  and  the  plain- 
tiffs appealed. 

Being  of  opinion  that  the  plea  of  prescription,  upon  which  the 
defendants  rely,  must  prevail,  we  have  found  it  unnecessary  to 
examine  any  other  question  in  the  case.  The  record  shows  that 
the  petitioner  Eliza  M.  Posey,  became  of  age  in  September, 
1836,  and  that  this  action  was  instituted  only  on  the  19Ui  of  Feb- 
ruary, 1844,  thus  bringing  this  case  within  the  provision  of  arti- 
cle 356,  which  provides  that  '*  the  action  of  the  minor  against  his 
tutor,  respecting  the  acts  of  the  tutorship,  is  prescribed  by  four 
years,  to  begin  from  the  day  of  his  msgority."  But  it  is  urged 
that,  as  in  the  first  account  rendered,  the  tutor  aoknowledgee 
that  the  note  of  Collins,  when  collected,  should  be  accounted  for, 
the  receipt  executed  in  1834,  must  be  considered  as  given  un*' 
der  this  condition,  and  that  the  debt  then  became  an  ordi^ 
nary  transaction  between  the  parties,  to  which  the  presoriptioii 
invoked  cannot  apply.  In  this  position  we  cannot  ae^piiesoe* 
Admitting  that  the  tutor's  liability  to  account  for  this  note  con- 
tinued after  the  full  discharge  and  acquittance  given  to  him  io 
1834,  when  the  note  itself  had  become  prescribed,  yet  the  nature 
of  his  liability  remained  the  same.  It  had  grown  out  of  the  to- 
torship.  His  neglect  to  collect  this  debt  of  hip  ward,  which  con- 
tinued up  to  the  time  of  her  majority,  was,  in  the  language  of 
the  law,  one  of  the  acts  of  the  tutorship  r^pecting  which  she 
should  have  brought  her  action  within  four  years  after  she  be- 
came of  age.  In  a  case  decided  at  our  last  session  in  the  East- 
em  District,  w6  had  occasion  to  apply  this  kind  of  presoription. 
The  authorities  then  examined,  which  are  not  at  present  withus 
our  reach,  fully  satisfy  us  of  its  entire  applicability  to  this  oase.* 

Judgment  affirmed, 

•The  can  refeited  to  m  that  of  Churdtun  ▼.  Dgvmftrtf  lORofaiaion,  173r 
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BfABCELDr  Laflsur  t;.  GoNBTANTiir  Habdt  and  others. 
Httpoutb  GUiLT  t\  Conbtantin  Hardt. 

To  annul  «  Bale  on  th«  gioimd  of  lrand»  tike  oieditor  nnvt  pnnre  tbe  inability  of  Uie 
debtor  to  pay  his  debti,  and  injury  to  himself.  Per  Curiam :  A  contract,  thon^ 
made  m  bad  faith,  cannot  be  rescinded  by  creditors  nnleas  it  operate  to  their  injury* 
C.  C.  1973. 

The  saixwe  nnder  a  jL  fa.  of  the  interest  of  a  debtor  in  notes,  entitles  the  selling 
crsditor  to  be  paid  bypirafetenceoat  of  the  proceeds. 

Appeal  from  the  District  Court  of  St  Landry.    The  judgment 
in  the  first  case  was  rendered  by  Boyce,  J. ;  in  the  last  by  Kingy  J« 

BoUiASD.  J.  The  facts  disclosed  in  these  two  cases,  which 
have  been  argued  together,  are  that,  in  1842,  Girard  and  his 
wife  sold  to  Hardy  certain  property,  partly  moveable  and  partly 
immovable,  for  about  nine  thousand  dollars,  on  a  long  credit, 
and  notes  were  given  for  the  price,  secured  by  mortgage  on  the 
real  estate  sold.  Girard  transferred  these  notes  to  Gilly  of  New 
Orleans,  who  was  his  creditor  for  about  eleven  hundred  dollars. 
At  the  time  of  this  sale,  it  appears  there  was  no  mortgage  on  the 
property,  either  judicial  or  conventional.  In  June,  1843,  Durand 
and  Uzureau  obtained  a  judgment  against  Girard,  for  9508  25, 
of  which  9280  is  unpaid.  When  they  ascertained  that  Girard 
had  transferred  all  the  notes  for  which  he  had  sold  his  property 
to  Gilly,  they  applied  to  the  latter,  and  were  informed  by  him 
that  his  claim  was  only  91»104  75,  and  that  the  notes  had  been 
transferred  merely  to  secure  that  som,  and  that,  as  soon  as  that 
amount  was  paid,  the  balance  of  the  notes  would  belong  to  Gir-* 
ard.  Thereupon  they  caused  the  interest  of  Girard  in  the  notes 
to  be  seized.  Afterwards,  in  December,  1843,  Lafleur,  another 
creditor  of  Girard,  brought  a  revocatory  action  against  Hardy 
and  Girard.  to  set  aside  the  sale,  as  fraudulent  He  obtained  a 
judgment  for  9798,  declaring  the  sale  fraudulent  as  to  him,  and 
subjecting  the  property  to  be  seized  and  sold  to  satisfy  his  de^ 
mand.  From  this  last  judgment  Girard,  and  Gilly,  who  was  not 
a  party,  but  who  complains  that  he  is  aggrieved  by  the  judg- 
ment, have  appealed. 

In  the  meantime,  Gilly  took  out  an  order  of  seizure  and  sale 
upon  the  notes  and  mortgage,  having  obtained  a  notarial  act  of 
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Lafleur  ▼.  Hardy  and  othen.      Gilly  ▼.  Hardy. 


subrogation  from  Girard  and  wife.  The  real  estate  was  sold, 
and  produced  #1,8709  thus  leaving  a  surplus,  after  paying  the 
debt  due  to  Gilly,  to  be  distributed  between  Durand  and  Uzureau 
and  Lafleur,  the  sole  remaining  creditors  of  Girard.  The  order 
in  which  these  last  are  entitled  to  participate  in  this  fiind,  forms 
the  subject  of  the  second  appeal  from  a  judgment  of  the  District 
Court  giving  a  preference  to  Durand  and  Uzureau  over  Lafleur. 

The  evidence  in  the  revocatory  action  is,  in  our  opinion,  insuf* 
ficient  to  establish  the  fraudulent  character  of  that  transaction, 
so  far  as  it  concerns  the  plaintiff  as  a  creditor  of  Girard*  The 
inability  of  Girard  to  pay  his  debts  is  not  proved,  and  no  iigury  to 
the  plaintiff  is  shown ;  and  it  is  clear  and  well  settled  that,  al- 
though a  contract  may  be  made  in  bad  faith,  it  cannot  be  rescin* 
ded  by  creditors  unless  it  operates  to  their  iigury. '  Civil  Code, 
art.  1073. 

But  neither  Gilly,  nor  Durand  and  Uzureau  were  parties  to 
that  action.  They  had  acquired  rights  in  good  faith ;  the  one  by 
a  transfer  of  Hardy's  notes,  and  the  other  by  a  seizure  of  the 
residuary  interest  of  Girard,  which  cannot  be  affected  by  the 
proceedings  of  Lafleur,  which,  as  to  them,  were  res  inter  dm 
acta.  The  right  of  Gilly  to  be  first  paid  is  incontestible.  Du- 
rand and  Uzureau  were  very  properly  preferred  to  Lafleur, 
because  they  had  a  judgment  and  seizure  of  the  interest  of  Gir- 
ard after  satisfying  the  demand  of  Gilly. 

It  is  therefore  ordered  and  decreed  that  the  judgment  in  the 
case  of  Gilly  y.  Hardy ^  (no.  4321),  be  afiirmed  with  costs ;  and 
that  the  judgment  in  the  case  of  Lafleur  v.  Hardy  and  others, 
(no.  4216),  be  reversed  so  far  as  it  annuls  the  sale  from  Girard 
to  Hardy  as  fraudulent,  and  be  affirmed  in  all  other  respects ; 
and  that  the  appellees  pay  the  costs  of  this  appeal*- 

LifUoUf  for  Lafleur. 

Lataste  and  Martin^  for  Gilly  and  Girard* 
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Dupr6,  Adrnipfatrator,  t.  Riehaid. 


Lastib  Dupre,  Administrator  of  the  Succession  of  Philippe  Jean 
Louis  Fontenot  v.  Eugene  Richard. 

Wfaare  the  protett  of  «  notary  b  offered  in  eridenoe  to  prove  «  demand  of  payment 
of  the  makera  of  a  note,  it  miut  appear  from  the  protest  itself  that  the  notary  had 
the  note  in  his  possession,  and  demand  payment  at  the  proper  place  and  from  the 
pn^r  party.  The  answer  of  the  party  of  whom  the  demand  was  made,  must 
also  appear  in  the  protest 

Where,  in  an  action  agamst  an  accommodation  endorser,  the  plaintiff  has  had  a 
hit  opportunity  for  making  oat  his  case,  and  has  failed,  the  court  will  not  render 
a  judgment  as  in  case  of  non-suit,  on  the  mere  suggestion  that  the  notary,  who 
was  not  examined  as  a  witness,  might,  on  another  trial,  testify  to  facts  that  would 
entitle  the  plaintiff  to  recoTcr. 

Appeal  from  the  District  Court  of  St.  Landry,  Boyce^  J. 

Garland,  J.  This  is  an  action  against  the  defendant  as  the 
endorser  of  a  promissory  note  for  •1000,  with  interest,  drawn 
by  Desessarts,  Martel  &  Co.,  and  payable  at  the  domicil  of  P. 
J.  L.  Fontenot,  now  deceased,  twelve  months  after  date*  It  is 
alleged  that,  at  the  maturity  of  the  note,  it  was  regularly  pre- 
sented for  payment  at  the  place  mentioned  on  its  face,  and  pro- 
tested for  non-payment,  and  due  notice  given  to  the  endorser. 
The  answer  is  a  general  denial  of  eAl  the  allegations  in  the 
petition* 

The  evidence  shows,  that  the  note  fell  due  on  the  17-20 
October,  1841.  On  the  last  named  day  the  notary,  in  his  pro- 
test, says,  he  **  was,  the  day  and  month  aforesaid,  at  the  domicil 
of  Philippe  Jean  Louis  Fontenot,  in  the  parish  of  St.  Landry, 
and  the  subscribers  of  the  said  note  did  not  come  to  pay  the 
same;'*  wherefore  he  protested  it,  &c.  The  notary  certifies 
that  he  gave  notice  of  the  protest  to  ^  the  first  endorser,''  (who 
is  the  defendant,)  **  by  two  letters,  by  me  vmtten ;  the  first  di- 
rected to  Mr.  Eugene  Richard,  Opelousas ;  the  second  letter 
directed  to  Mr.  Eugene  Richard,  Plaquemine,  parish  of  St.  Lan- 
dry. The  first  letter  directed  to  Mr.  Eugene  Richard,  Opelousas, 
was  placed  by  me  in  the  letter  box  at  the  post  office  in  Ope- 
lousas town ;  and  the  second,  directed  to  Mr.  Eugene  Richurd, 
Plaquemine,  St  J^andry,  was  sent  by  an  express  conveyance- 
all  done  this  20th  day  of  October,  1841."    A  witness  for  the 
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plaintiff  says,  that  the  notary,  in  October,  1841,  gave  him  a 
letter  for  the  defendant.  On  the  27th  of  that  month  he  delivered 
the  same  letter  to  Duclise  Richard,  to  be  delivered  to  defendant, 
who  subsequently  admitted  to  the  witness  that  he  had  received 
the  letter,  and  that  it  was  a  notice  of  protest.  The  hoUer  of 
the  note  lived  about  forty  miles  fit>m  the  defendant,  in  the  same 
parish.  Duclise  Richard  testifies,  that  he  got  a  letter  for  de- 
fendant from  the  first  witness,  and  delivered  it  the  same  day. 
He  never  got  but  one  letter  from  the  first  witness  for  defendant. 
He  does  not  remember  the  date.  The  post  master  at  Opelousas 
says,  that  the  notice,  directed  to  defendant  at  that  place,  was 
stamped  by  him  on  the  21st  October,  1841.  He  has  given  de- 
fendant letters  and  papers  from  his  ofiice  at  different  times. 
Had  no  orders  to  forward  his  letters.  Cook  says,  that  he  was 
the  post  master  at  Plaquemine  Brusl6e.  That  post  ofiSiee  is 
about  three  miles  frcHn  the  residence  of  defendant,  and  die 
office  at  Opelousas  is  about  seventeen  miles  from  his  residence. 

There  was  a  judgment  for  the  pkuntifi^  and  the  drfendant 
has  appealed. 

We  are  of  opinion  that  the  judgment  is  erroneous,  and  must 
be  reversed.  It  does  not  appear  from  the  statement  of  the  no- 
tary, that  he  ever  presented  the  note  for  payment  to  any  one,  or 
demanded  payment  In  fact,  it  no  where  appears,  that  he  had 
die  note  in  his  possession^  This  is  clearly  insufficient.  The 
law  requires,  that  it  shall  sufficiently  appear,  from  the  act  of 
protest,  that  the  notary  had  the  note  in  his  possession,  and  that 
he  demanded  payment  of  it  from  some  one.  No  special  form  is 
prescribed,  but  the  facts  must  be  substantially  set  forth,  with 
the  answer  of  the  person  of  whom  the  demand  is  made.  12 
1a.  472.  16  Ibid,  308,  461.  l\ie  counsel  for  the  plaintiff  has 
urged  that,  the  notary  could  not  make  a  demand,  as  Fontenot, 
at  whose  domicil  the  note  was  payable,  was  dead,  aod  no  one 
was  there  to  whom  the  note  could  be  presented.  The  state- 
ment of  the  notary  is  adverse  to  this  argument,  for  his  protest 
proves  that  Fontenot  was  alive. 

The  counsel  for  the  plaintiff  has  adced  us,  m  case  the  judg- 
ment should  be  erroneous,  to  do  no  more  than  give  a  jud|pnent 
of  non-suit    The  demand  is  against  the  defendant,  as  an  aoeom- 
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modation  eiidorser.  The  plaintiff  has  had  a  £Biir  opportunity  to 
make  out  his  case,  and  has  failed.  We  do  not  feel  authorised, 
on  a  mere  supposition  that  the  notary  might  testify  to  some- 
thing to  help  out  his  protest,  to  subject  the  defendant  to  the 
expense  and  trouble  of  defending  another  suit. 

It  is  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  annulled  and  reversed;  and  our  judgment  is  in  favor 
of  the  defendant,  with  costs  in  both  courts. 

T.  jar,,  and  W.  B.  Levois,  for  the  plaintiff. 

lArUan^  for  the  appellant 


Gyprien  DapRE  v.  Euoeve  Richard. 

After  the  diwolution  of  a  partnership  no  one  of  the  paiineis  can  bind  the  othera  by 
the  oae  of  the  social  name,  nor  by  any  acknowledgement  of  a  debt  or  account 

Action  against  the  endorser  of  a  note,  signed,  after  the  dissolution  of  the  firm,  by  one 
of  the  partners,  without  authority  from  the  others,  in  the  social  name.  It  was 
proved  that  the  note  was  executed  at  the  request  of  the  endbrser;  that  he  knew 
that  the  partnership  was  dissolved  at  the  time ;  and  that  the  note  was  given  for  the 
purpose  of  renewing  one  previously  endoised  by  him  for  the  benefit  of  the  partner- 
ship :  Held,  that  the  fact  that  the  partner  who  made  the  note  had  no  authority  to 
hind  the  partnerriiip,  does  not  discharge  the  endorser,  the  partner  who  signed  the 
social  name  having,  at  least,  bound  himself;  that  every  endorsement,  accommo- 
dation or  otherwise,  is  essentially  an  original  contract,  equivalent  to  a  new  note 
or  bill,  in  favor  of  the  holder,  on  the  acceptor  or  obligor ;  and  that  a  bona  fide 
holder  or  endorsee  may  exercise  his  recourse  against  his  endorser,  without  regard 
(o  previous  parties  to  the  note  or  bill,  unless  privity  is  shown  between  the  endorsee 
and  drawer,  as  to  some  fraud  or  illegality  which  the  endorser  may  set  up  as  a  defence 

Appeal  from  the  District  Court  of  St-  Landry,  Boyce^  J, 

Overton  and  Dupre,  for  the  plaintiff. 

LinJUmy  for  the  appellant.  Where  a  note  is  so  drawn  as  not 
to  bind  the  makers,  it  will  be  liable  to  the  same  objection  on 
the  part  of  the  endorser.     3  Mart.  N.  S.  637. 

Simon,  J.  This  suit  is  brought  against  the  endorser  of  a 
promissory  note,  duly  protested  at  maturity,  drawn  and  exe- 
cuted in  the  name  of  Desessarts,  Mattel  &  Co.  His  defence  is, 
that  the  drawer  of  said  note,  or  the  person  who  signed  it  in  the 
name  of  the  firm,  was  not  authorised  to  do  so.     That  the  note 
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was  subscribed  by  Alexander  Desessarts^  who  had,  at  the  tune, 
no  authority  to  bind  his  co-partners,  the  partnership  of  I^eses- 
sartSy  Martel  &  Co.,  being,  at  that  time,  dissolved,  and  Balthazar 
Martel,  one  of  the  firm,  the  only  person  who  had  a  right  to  ter- 
minate the  business  of  the  partnership. 

Judgment  was  rendered  below  in  favor  of  the  plaintifi*,  and 
the  defendant  appealed. 

It  is  not  pretended  that  the  defendant  was  not  duly  notified  erf* 
the  dishonor  of  the  note,  and  the  only  question  which  this  case 
presents  is,  whether  the  defendant,  in  a  legal  point  of  view,  as 
well  as  under  the  circumstances  of  the  case,  can  be  allowed  to 
set  up  as  his  defence  that  the  note,  which  he  endorsed,  was 
drawn  by  one  of  the  partners  of  a  firm  which  was,  at  that  time, 
dissolved,  and  who,  having  no  authority  to  sign  it,  could  not 
bind  his  co-partners  under  the  social  name  ? 

The  evidence  shows  that  the  note  sued  on,  which  was  drawn 
for  the  sum  of  91270  10,  on  the  11th  of  September,  1843,  was 
given  in  renewal  of  another  note  due  by  the  firm,  and  held  by 
the  plaintifi*,  and  which  was  also  endorsed  by  the  defendant. 
The  old  note  was  for  the  sum  of  81154  64,  dated  11th  of  Sep- 
tember, 1842,  and  made  payable  twelve  months  after  its  date. 
It  fell  due  on  the  very  day  the  new  note  was  given,  and  one 
year's  interest,  at  ten  per  cent,  being  added  to  the  principal,  the 
aggregate  made  exactly  the  amount  of  the  note  sued  on.  The 
defendant  was  present  when  the  new  note  was  made ;  it  was 
signed  by  Desessarts,  at  his,  defendant's,  request,  as  a  renewal ; 
and  the  old  note  was  given  up  to  said  defendant,  after  the  new 
one  had  been  handed  over  to  the  plaintifi*. 

It  is  a  well  settled  doctrine  that,  after  the  dissolution  of  a 
partnership,  no  one  of  the  partners  is  at  liberty  to  use  the  social 
name  so  as  to  bind  the  others,  and  that  the  latter  are  not  bound 
by  his  acknowledgement  of  any  debt  or  account.  6  La.  683. 
5  Rob.  172.  6  Ibid.  70.  But  the  exception  which  may  be  con- 
sidered as  personal  to  the  partners  whose  names  have  been 
used,  may  be  waived  by  them,  and,  for  aught  we  know,  the 
partners  of  the  firm,  in  whose  names  the  note  sued  on  was  signed, 
may  perhaps  acknowledge  their  responsibility,  on  being  ap- 
prized of  the  fact  that  it  was  given  in  renewal  of  one  of  the 
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partnership  notes,  or  become  ultimately  bound  to  pay  its 
amount,  on  proof  that  its  consideration  was  a  real  debt  of  the 
firm,  contracted  during  the  existence  of  the  partnership.  Be 
this  as  it  may,  the  partner  who  signed  the  note  in  the  name  of 
the  firm,  would  be  bound,  personally,  to  pay  its  amount,  if  re- 
pudiated by  the  others,  and  the  efiect  of  such  repudiation,  if 
successful,  would  be,  that  the  note  should  be  considered  as 
drawn  by  Desessarts  alone,  who,  being  personally  liable  for  its 
payment,  would,  perhaps,  have  an  action  against  his  co-part- 
ners, for  the  reimbursement  of  the  money  by  him  so  expended 
for  the  benefit  of  the  partnership.  This  shows  that  the  note 
sued  on  was  drawn  by  a  person  able  to  contract,  if  not  for 
others,  at  least  for  himself;  and  this  circumstance,  coupled  with 
the  facts,  that  the  defendant  knew  the  origin  of  the  transaction, 
that  he  was  aware  of  its  being  in  renewal  of  a  debt  of  the  firm, 
and  that  the  note  sued  on  was  executed  at  his  request,  neces- 
sarily gives  to  the  transaction  the  same  force  and  efiect  as  if 
the  defendant  had  intended  to  endorse,  and  had  ax^tually  en- 
dorsed, a  note  drawn  by  Desessarts  in  his  own  name.  When  he 
requested  that  said  note  should  be  executed,  he  knew  that  the 
firm  was  dissolved ;  it  was  given  to  the  endorsee  in  lieu  of  one 
already  endorsed  by  the  defendant,  for  the  benefit  of  the  firm ; 
the  old  note  was  given  up  to  the  latter,  and,  it  seems  to  us,  that 
the  plaintifi^'s  claim,  being  a  bona  fide  one,  as  between  him  and 
the  endorser  at  least,  cannot  be  resisted  on  account  of  any 
equity  existing  between  the  drawers  and  said  endorser. 

But  is  it  true,  that  the  note  having  been  drawn  by  a  person 
who  had  no  authority  to  bind  his  co-obligors,  this  is  sufficient  to 
discharge  the  endorser.  There  is  no  better  settled  doctrine 
than,  that  every  endorsement  is  essentially  an  original  contract, 
equivalent  to  the  drawing  of  a  new  bill  in  favor  of  the  holder, 
on  the  acceptor  or  obligor ;  and,  as  this  court  said  in  the  case 
of  Olivier  v.  Andry  (7  La.  496),  whether  the  endorsement  was 
for  the  accommodation  of  the  maker,  or  in  the  regular  course 
of  business,  is  immaterial.  Chitty  on  Bills^  266.  Considered  in 
this  light,  the  recourse  of  the  endorsee  against  the  endorser  is  a 
direct  one,  to  be  exercised  from  the  moment  that  the  endorser  is 
duly  notified  of  the  dishonor  of  the  note ;  the  latter  stands  then 
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as  an  original  debtor  as  to  the  bona  fide  holder  or  endorsee,  w)io 
is  always  at  liberty  to  exercise  his  remedy  against  him,  without 
any  regard  to  the  previous  parties  to  the  note  or  bill,  unless 
privity  is  shown  between  the  endorsee  and  the  drawer,  in  rela- 
tion to  any  fraud  or  illegality  which  the  endorser  may  set  up  as 
a  defence  against  his  being  bound  to  pay  the  obligation.  Here 
no  privity  has  been  shown  between  the  plaintiff  and  the  drawer^ 
Desessarts ;  on  the  contrary,  if  any  privity  exists,  it  is  between 
Desessarts  and  the  defendant,  at  whose  request  the  note  wasdrawnj 
and  it  is  our  firm  opinion  that  the  plaintiff  is  entitled  to  recover. 

Judgment  a^^rmed. 


WiLUAM  BiGLEE  V.  Walter  Brashear  and  another. 

Where  a  purchaser  of  land  at  a  sheriff^s  sale  does  not,  at  the  time,  exercise  his  right  of 
requiring  the  sheriff  to  put  him  in  possession,  but  permits  a  third  person  to  occupy  » 
part  of  the  premises,  he  cannot  afterwards,  by  a  petition,  addressed  to  the  judge  of 
the  court  from  which  the  execution  was  issued  in  chambers,  obtain,  in  %  summary 
way,  an  order  directing  the  sheriff  to  put  him  in  possession. 

Appeal  from  the  District  Court  of  St.  Mary,  Boyce,  J. 

BuLLAED,  J.  Brashear,  having  purchased  at  sheriff  *s  sale  a  tract 
of  land  belonging  to  the  present  plaintiff  and  R.  J.  Walker,  did 
not  require  of  the  sheriff  to  put  him  in  possession  of  the  whole  of 
the  property  purchased,  but  permitted  the  plaintiff  to  remain  on 
a  part  of  the  land,  stating,  in  writing,  that  in  taking  possession 
of  a  part  of  the  claim  of  R,  J.  Walker,  on  the  bayou  BoBuf,  pur^ 
chased  at  sheriff's  sale,  it  was  not  his  object  to  interfere  with  any 
right  which  William  Bigler  may  have  as  a  settler  on  public 
lands,  and  admitting  that  he  found  him  in  his  present  occupancy 
on  the  22d  of  February,  1842.  This  paper  is  dated  on  the  24tb 
of  that  month. 

On  the  16th  of  April  of  the  same  year,  Brashear  applied  by 
petition  to  the  judge  of  the  Fifth  District,*  in  chambers,  setting' 
forth  his  purchase  at  sheriff's  sale,  in  December,  1841,  and  that 

*The  execution  under  which  Brashear  purchased  was  issued  from  the  Diotrict  Court* 
^  the  judge  of  which  he  applied  for  the  order  to  put  him  in  poBseasion. 
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Bigler  had  immediately  returned  to  the  house  where  he  had  pre- 
viously lived,  and  which  formed  a  part  of  the  property  sold,  and 
had  refused  to  deliver  up  or  relinquish  the  same  to  him,  and 
praying  that  the  sheriff  may  be  commanded  by  mandamus  to 
eject  the  said  Bigler  from  the  premises,  and  deliver  the  same  to 
him.  Upon  this  petition  the  judge  gave  a  written  order  to  the 
sheriff,  to  give  to  the  petitioner  possession  of  the  premises  des^ 
cribed  in  the  petition,  and  to  make  return  of  his  acts  within  forty 
days.  The  clerk  thereupon  issued  a  formal  writ  of  possession, 
and  it  was  to  restrain  the  sheriff  in  the  execution  of  that  writ 
that  the  present  injunction  was  obtained. 

The  injunction  was  dissolved  after  trial  upon  the  merits,  and 
the  plaintiff  has  appealed. 

It  is  not  necessary  to  enquire,  at  this  time,  what  effect  ought 
to  be  given,  as  it  relates  to  the  plaintiff's  right  of  possession,  to 
the  written  admission  of  the  defendant,  Brashear ;  but  we  are 
clearly  of  opinion  that,  whatever  may  be  the  rights  of  the  par- 
ties, the  purchaser  at  the  sheriff's  sale  has  mistaken  his  remedy; 
and  that  the  order  to  the  sheriff  to  put  him  in  possession  was 
improvidently  issued,  and  ought  to  be  set  aside.  The  purchaser 
had  an  undoubted  right  to  require  the  sheriff  to  put  him  in 
possession  at  the  time  of  the  sale ;  but  having  desisted  from  this 
right,  and  even  permitted  the  plaintiff,  Bigler,  to  occupy  a  part 
of  the  premises,  the  judge  in  chambers,  was  unauthorised,  in  a. 
summary  way,  to  order  the  sheriff  to  proceed  and  eject  him. 

It  is.  therefore,  adjudged  and  decreed  that  the  judgment  of  thr 
District  Court  be  reversed ;  and  it  is  further  decreed  that  the 
iiyunction  herein  granted  be  maintained  and  perpetuated,  and 
the  writ  of  possession  quashed  and  set  aside,  reserving  to  Walter 
Brashear  any  right  he  may  have,  by  legal  means,  to  obtain  pos- 
session of  the  property  purchased  by  him ;  and  that  he  pay  the 
costs  of  both  courts. 

Splane  and  Stewart^  for  the  appellant. 

Dwight,  for  the  defendants. 
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Gabriel  Beaslet  and  another  v.  Wiujam  P.  Allkk. 

Mooey  paid  thiongli  enar,  the  debt  haTiii|p  been  pfevioody  Mtafied,  may  be  leooferad 
back.    C.  C.  3129,2280. 

Appeal  from  the  District  Court  of  St.  Mary,  King^  J. 

Dwighty  for  the  plaintiffs. 

Splane  and  Stewart,  for  the  appellant. 

MoliPHY,  J.  The  petitioners  seek  to  recover  back  from  the  de- 
fendant the  sum  of  8440,  which  they  allege  that  they  have  paid 
to  him  through  error.  They  aver  that,  in  the  year  1838,  being 
the  contractors  for  the  United  States  mail  route,  no.  4107,  and 
being  unprepared  to  commence  carrying  the  mail  under  said  con- 
tract on  the  1st  of  January,  1838,  the  said  Wm.  P.  Allen,  the 
former  contractor  on  said  route,  was  authorised  by  Guy  H.  Bell, 
Esq.,  post  master  at  Opelousas,  to  continue  to  carry  the  mail  on 
said  route  until  they  could  begin  under  their  contract ;  that  the 
said  Allen  carried  the  mail  from  the  1st  of  January,  1838,  to  the 
3d  of  February  following,  for  which  he  was  entitled  to  receive, 
and  did  receive  from  the  United  States  government,  thrbugh  the 
hands  of  said  Bell,  the  said  sum  of  9440 ;  that  the  said  Allen,  pre- 
tending not  to  have  been  paid,  did  then  demand  and  receive  from 
the  petitioners,  a  like  sum  of  9440,  for  which  he  gave  them  his 
receipt,  assuring  them  that  if  they  paid  him  for  said  services  they 
would  of  course  receive  from  the  United  States  government  the 
whole  amount  of  money  due  on  their  contract  from  the  1st  Jan- 
uary, 1838.  ThiU;  they  were  led  into  error  by  the  said  Allen, 
and  paid  him  under  the  belief  that  he  had  not  been  paid  for  his 
services,  &c.  The^  defendant  pleaded  the  general  issue,  and  de- 
nied having  signed  the  receipt  mentioned  by  the  petitioners, 
averring  that,  if  he  signed  it  at  the  time,  it  was  to  enable 
them  as  mail  contractors,  to  draw  the  money  from  the  govern- 
ment ;  that  the  plaintiffs  have  so  drawn  the  money  from  the  gov- 
ernment, have  used  it,  and  have  never  paid  it  over  to  the  defend- 
ant, who,  for  his  services  in  transporting  the  mail,  has  been  paid 
neither  by  the  plaintiffs,  nor  by  Guy  H.  Bell,  The  plaintiffs  had 
a  judgment  below,  from  which  the  defendant  appealed. 
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On  the  trial  of  the  case^  the  signature  of  the  defendant  to  the 
receipt  mentioned  in  the  plaintiffs*  petition,  was  admitted. 
This  tardy  admission  should  perhaps  not  prevent  the  applica- 
tion of  the  penalty,  which  the  law  inflicts  on  suitors  who  plead 
falsely  as  to  the  execution  of  the  instrument  on  which  they  are 
sued ;  but  be  that  as  it  may,  the  facts  set  forth  in  the  petition 
are  fully  made  out.  From  the  whole  evidence  taken  together, 
we  are  satisfied  that  Guy  H.  Bell,  the  post  master  at  Opelousas, 
paid  to  the  defendant  for  carrying  the  mail  from  the  1st  of  Janu- 
ary, 1838,  to  the  3d  of  February  following,  a  sum  of  8440,  for 
which  he  had  credit  from  the  government,  and  that  this  amount 
was  retained  by  the  post  office  department  in  the  settlement 
made  with  the  plaintiffs  under  their  contract,  on  the  ground  that 
it  had  been  paid  to  the  defendant  by  Guy  H.  Bell,  whQ  had  a 
right  to  engage  his  services  until  they  came  forward  to  execute 
their  contract.  This  siun  having  been  clearly  paid  by  the  plain- 
tiffs through  error,  they  have  a  right  to  recover  it  back.  Civil 
Code,  arts.  2129,  2280.  4  Robinson,  137. 

Judgment  affirmed. 


Bbnjamin  F.  Mayes,  Natural  Tutor  of  William  S.  V.  Mayes  and 
others,  Minors  v.  John  SBiiTH  and  another. 

A  minor  cannot  me  in  hk  own  name,  but  only  in  the  name  of  his  tutor,  dnly  qoalified 
to  act  as  mch.  Per  Curiam :  A  judgment  would  not  ba  rei  judicata  aa  to  the 
minor,  onleai  it  appeared  that  the  pemn  asaming  to  represent  him  was  duly  qual- 
i£ed.    Nor  would  the  defect  be  cured  by  suing  m  his  name,  assisted  by  his  father. 

A  natural  tutor  must  take  an  oath  before  he  can  act  as  such.    C.  C.  338. 

Where  a  defendant  in  an  action  commenced  by  injunction,  excepts  to  answering  to  the 
BMriti,  on  the  ground  that  the  oath  taken  and  the  bond  giyen  to  obtain  the  injunction, 
were  taken  and  executed  by  one  claiming  to  act  as  the  attorney  in  fact  of  the  plamtiff, 
though  no  copy  of  the  power  was  annexed  to  the  petition,  the  power  must  be  pro- 
duced, or  the  action  will  be  dismissed.   C.  C.  320. 

Appeal  from  the  District  Court  of  St.  Mary,  BaycSf  J, 
BmxARD,  J.  The  defendant  Smith,  having  a  judgment  against 
Benjamin  M.  Mayes,  caused  a  writ  o{ fieri  facias  to  issue,  and 
the  sheriff  levied  upon  a  number  of  slaves  and  some  horned  cat- 
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tie,  as  his  property.  Among  other  slaves  seized,  was  Harriet 
and  her  three  children.  Mayes  made  bis  escape  to  Texas  with 
all  the  other  slaves,  and,  after  his  departure,  and  before  the  day 
of  sale,  A.  R«  Splane,  Esq.,  as  his  agent  and  attorney  in  fact,  pre- 
sented a  petition  in  the  name  of  Mayes,  styling  himself  the  na- 
tural tutor  of  his  minor  children,  in  which  he  claims  the  said 
Harriet  and  her  children,  and  a  few  head  of  cattle,  as  the  pro* 
perty  of  his  minor  children,  in  the  right  of  their  deceased  mother, 
to  whom  he  alleges  the  slave  Harriet  h^  been  bequeathed  by 
her  father,  Gabriel  Smith,  late  of  Wilkinson  county,  in  the  State 
of  Mississippi.  He  prayed  for  an  injunction  to  stay  proceedings 
on  the  execution,  which  was  accordingly  granted. 

The  defendstnt  Smith,  before  answering  to  the  merits,  filed  his 
exceptions:  1st.  That  the  plaintiff  is  not  the  tutor  of  the  minors 
he  assumes  to  represent,  and  has  no  right  to  sue  as  such. 

2d.  That  the  persons  declared  in  the  petition  to  be  minors  are 
made  parties,  and  assisted  by  said  Mayes,  the  suit  being  thus 
brought  by  minors,  which  the  law  does  not  allow  in  such  cases. 
And  lastly,  that  the  oath  is  taken  and  the  bond  signed  A.  R. 
Splane,  claiming  to  be  agent  and  attorney  in  fact,  and  no  copy 
of  said  power  is  annexed  to  the  petition. 

These  exceptions  were  overruled,  an  answer  filed  to  the  mer- 
its, and,  after  trial  had,  the  injunction  was  perpetuated,  and  the 
slaves  claimed  decreed  to  be  the  property  of  the  minors.  The 
defendant  Smith  appealed. 

We  are  of  opinion  that  the  exceptions  were  well  taken,  and 
ought  to  have  been  sustained,  and  the  suit  dismissed. 

Minors  can  only  sue  by  their  tutor  duly  qualified  to  act  as 
such*  Even  the  natural  tutor  is  required  to  take  an  oath  before 
he  can  do  any  act  as  such.  Civil  Code,  art.  328.  A  judgment 
pronounced  against  minors  would  not  be  res  judicata  as  to  them, 
without  its  appearing  that  the  person,  assuming  to  represent 
them  in  a  judicial  proceedings,  had  been  duly  qualified.  This 
defect  is  not  cured  by  suing  in  the  name  of  the  minors  them- 
selves, assisted  by  their  father.  They  cannot  sue  in  their  own 
names ;  it  is  their  tutor  alone  who  can  sue  in  his  name,  as  tutor. 

We  are  further  of  opinion  that  the  attorney  in  fact  who  took 
the  oath,  and  subscribed  the  bond,  was  bound  to  produce  his  au- 
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thority  when  called  on,  as  in  this  case.  Code  of  Practice,  art. 
320. 

This  view  of  the  case  renders  it  useless  to  enquire  into  the 
validity  of  the  donation. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed ;  and  it  is  further  ordered,  that  the 
exceptions  be  sustained,  the  suit  dismissed,  and  the  injunction 
dissolved,  and  that  the  defendant  Smith  recover  of  the  plain- 
tiff, two  per  cent  interest  on  the  amount  of  the  judgment,  to  wit, 
•7,869  74 J,  together  with  one  per  cent  damages,  reserving  to 
the  defendant  his  right  to  recover  of  the  surety  on  the  iivjunotion 
bond  according  to  law;  and  that  the  plaintiff  pay  the  costs  in 
both  courts. 

Splqnej  for  the  plaintiff. 

Dwight,  for  the  appellant. 


Same  Case-^Appucatiok  for  a  Re-hbarino. 

Garland,  J.  On  the  application  of  the  counsel  for  a  re-hear- 
ing, we  have  again  examined  this  case.  An  examination  of  the 
writ  of  injunction  satisfies  us,  that  the  sheriff  and  Smith  were 
only  eiyoined  from  proceeding  on  the  execution,  in  favor  of  the 
latter  against  Mayes,  against  the  slaves  Harriet  and  her  chil- 
dren. And  as  nothing  in  the  record  shows  what  was  the  value 
of  these  slaves,  there  is  no  sum  upon  which  the  interest  and 
damages  asked,  can  be  estimated ;  we  have  therefore  concluded 
to  amend  our  former  judgment,  by  striking  out  that  part  which 
relates  to  interest  and  damages,  leaving  the  defendant  Smith  to 
his  remedy  on  the  injunction  bond ;  and  the  clerk  in  making  out 
the  copy  of  the  opinion  and  judgment  to  be  filed  in  the  court  be- 
low, will  omit  the  part  relative  to  interest  and  damages. 

As  to  the  other  grounds  filed  for  a  re-hearing,  we  see  no  suffi- 
cient cause  to  induce  us  to  change  our  former  opinion. 
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Basil  C.  Cbow  and  another  v,  Mabtha  Yocoic 

A  note  executed  by  a  married  woman,  without  the  authorisation  of  her  hoaband  or 
of  the  judg^e,  for  the  feee  of  conneel,  employed  by  her  to  institute  a  suit  WigaJnA 
her  husband  for  a  separation  of  property,  is  not  bindingr  on  her.  C.  C.  123, 137, 
129,  1775, 1779.  The  order  of  the  judge,  auth<msing  her  to  sue,  cannot  be  con- 
sidered as  empowering  her  to  contract  with  any  one  with  reference  to  the  suiL 
But  where  a  suit  for  separation  has  been  actually  brou^t,  the  attorneys  employed 
by  her  may  sue,  on  a  quantum  meruit,  for  the  value  of  their  services. 

Appeal  from  the  District  Court  of  Lafayette,  King^  J. 

Simon,  J.  The  plaintifis  seek  to  recover  the  sum  of  9500, 
which,  they  allege,  is  the  amount  of  a  note  executed  in  their 
favor,  by  the  defendant,  for  the  consideration  therein  stated,  to 
wit,  for  their  professional  services  rendered  to  her  in  recovering 
her  property.  They  state  themselves  to  be  partners  in  the 
practice  of  the  law,  under  the  style  of  Crow  &  Porter. 

The  defendant  resists  their  claim,  on  the  allegations  that  the 
note  sued  on  was  given  for  a  consideration  entirely  different 
from  that  which  is  expressed  on  the  face  of  the  note ;  that  the 
plaintiffs  were  to  represent  and  defend  the  interests  of  her  late 
husband  in  a  suit  then  pending  against  him  in  the  District 
Court  of  the  parish  of  Lafayette,  but  that  they  failed  to  comply 
with  the  condition  of  said  note ;  that,  owing  to  their  negligence 
and  mismanagement,  the  suit  was  decided  against  her  late  hus- 
band, and  he  was  condemned  to  pay  a  large  sum  of  money,  &c., 
in  consequence  of  which  she  has  sustained  damages  to  the 
amount  of  91000,  which  she  pleads  in  reconvention.  She  fur- 
ther sets  up  that,  at  the  time  of  the  execution  of  the  note  sued 
on,  she  was  a  married  woman,  and  that  the  same  was  executed 
without  the  authority  or  consent  of  her  husband. 

The  plaintiffs  had  judgment  in  the  lower  court  for  the  amount 
sued  for,  and  the  defendant  appealed. 

The  record  establishes  that  the  plaintiffs,  who  are  attorneys 
and  Counsellors  at  law,  practising  their  profession  in  partner- 
ship, were  employed  by  the  defendant  to  institute  a  suit,  in  her 
name,  for  a  separation  of  property  against  her  husband.  Said 
suit  was  instituted  on  the  8th  of  July,  1842,  after  having  ob- 
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tained  the  judge's  order  to  anthorise  the  wife  to  institute  it  on 
the  day  before ;  and  the  note  sued  on  is  dated  4th  of  July,  1848. 
So  far  then,  said  note  would  appear  to  have  been  made^in  con- 
templation of  said  suit,  which  was  subsequently  carried  to  final 
judgment  in  favor  of  the  plaintiffs'  client.  But  the  note  sued  on 
was  executed  by  the  defendant  without  the  consent  or  authori- 
sation of  her  husband,  or  of  the  judge,  and  the  first  question 
whic!h  occurs  is,  can  the  plaintifis  recover  on  said  note  7 

This  action  is  not  brought  on  a  quantum  meruit^  but  is  based 
upon  a  special  contract,  alleged  to  have  been  entered  into  by 
the  defendant  for  the  purpose  of  procuring  the  plaintifis'  ser- 
vices, and  evidenced  by  the  note  sued  on.  At  the  time  it  was 
made  the  defendant  was  a  feme  covert,  and  could  not,  in  any 
manner,  contract  without  the  authorisation  of  her  husband,  or 
that  of  the  judge.  Civil  Code,  arts.  123,  127,  120,  1776,  1779. 
10  La.  161.  12  Ibid.  13.  3  Rob.  329.  It  is  true  the  order  of 
the  judge  was  subsequently  obtained,  by  which  she  was  autho- 
rised to  prosecute  her  action,  but  such  order,  special  in  its  effect, 
even  if  it  had  been  given  before  the  date  of  the  note,  cannot 
extend  to  authorising  her  to  contract  with  any  one  in  view  of 
the  suit  which  she  intended  to  bring,  nor  for  any  other  purpose ; 
and  if  she  wished  to  make  any  such  contract,  it  was  necessary 
that,  as  tmder  the  then  existing  circumstances  she  could  not 
perhaps  have  obtained  the  consent  of  her  husband,  against 
whom  the  suit  was  to  be  brought,  she  should  apply  to  the  judge, 
who,  after  having  been  made  acquainted  with  its  object  and 
propriety,  would  have  been  enabled  to  authorise  her  to  execute 
the  contract  in  contemplation.  As  the  case  stands,  we  cannot 
give  any  effect  to  the  contract  declared  upon  in  the  petition.  It 
is  illegal,  and  not  binding  upon  the  defendant. 

This  view  of  the  case  precludes  the  necessity  of  inquiring 
into  the  consideration  of  the  note  sued  on,  and  into  the  matters 
pleaded  by  the  defendant  in  avoidance  of  the  plaintiff's'  demand ; 
but  we  think  the  right  of  the  latter  to  their  action  on  a  quantum 
meruit  against  said  defendant  for  the  value  of  their  services,  as 
her  attorneys,  should  be  reserved. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  ours  be  for 
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the  defendant,  with  costs  in  both  courts,  reserving  to  the  pLaiii- 
tiffs  their  right  to  institute  their  action  qgainst  the  defendant  on 
a  quantum  meruit,  if  they  think  proper,  for  the  recovery  of  the 
value  of  their  professional  services. 

Crow  and  Porter,  for  the  plaintiffs. 

Hallam,  for  the  appellant. 


,  lit  60s! 


Jean  Baptibte  Richard,  Administrator  of  the  Succession  of  David 
Ackison,  deceased,  v.  Stephen  Deuel  and  another. 

The  proFisions  of  arts.  334,  335,  337  of  the  CivU  Code,  relate  to  the  sale  of  property 
belonging  exclusively  to  minors,  not  to  that  of  the  property  of  successions,  in  the 
hands  of  an  administrator,  in  which  the  heirs,  whether  minors  or  of  age,  have  hot 
a  residoary  interest,  which  can  be  ascertained  only  by  a  foil  administration*  C  C. 
1043, 1051. 

The  nullity  resulting  from  the  adjudication  of  the  property  of  minora  at  a  price  less 
than  the  appraisement,  is  a  relative  one,  of  which  they  alone  can  take  advantage. 
Per  Curiam  ;  The  formalities  prescribed  for  the  sale  of  property  of  minors  are 
exclnsively  for  their  benefit. 

AppfiAL  from  the  District  Court  of  St.  Landry,  Bayce^  J. 

Swayze  and  Taylor ,  for  the  plaintiff. 

T.  If.,  and  W.  B.  Lewis,  for  the  appellants* 

MoBPHY,  J.  This  action  is  brought  upon  a  note  for  9551  06f , 
given  by  the  defendants  in  payment  for  certain  lots  of  ground  in 
the  town  of  Opelousas,  purchased  from  the  estate  of  David  Aoki- 
son,  junior,  deceased,  of  which  the  plaintiff  is  administrator.  The 
defence  set  up  is,  that  the  property  for  which  this,  and  two  other 
notes,  were  given,  belonged,  in  whole  or  in  part,  to  the  minor 
children  and  heirs  of  the  late  David  Ackison,  junior,  and  waa 
sold  for  a  less  price  than  the  appraisement,  whereby  the  defend- 
ants acquired  no  good  or  valid  title.  They  further  say,  that  a 
judgment  was  rendered  against  them  on  the  first  of  these  notes, 
in  which  it  is  erroneously  stated  that  they  consented  to  said 
judgment ;  that  if  they  ever  gave  any  such  consent,  it  was  given 
in  error,  both  of  fact  and  of  law,  as  it  was  but  a  short  time 
since  that  they  became  aware  of  the  fact,  that  the  appraise- 
ment of  the  property  was  for  a  higher  sum  than  the  price  of 
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the  sale.  They  pray  that  the  sale  oi  the  lots  of  ground  may  be 
declared  null  and  void,  that  the  judgment  rendered  against 
them  may  be  annulled,  and  that  the  three  notes  by  them  given 
may  be  cancelled,  and  returned  to  them.  There  was  a  judgment 
below  against  the  defendants,  from  which  they  have  appealed. 

The  record  shows,  that  the  property  was  appraised  at  f  1,800, 
and  was  adjudicated  for  $1,655;  that  the  deceased  left  a  widow 
and  minor  children,  to  whom  the  price  of  the  property,  or  what* 
ever  may  remain  after  the  payment  of  the  debts  of  the  estate, 
will  go ;  and  that  the  estate,  which  was  first  administered  upon 
by  Hilaire  Desessarts,  is  now  under  the  administration  of  the 
plaintiff.  The  record  does  not  show  what  are  the  debts  of  the 
succession. 

The  question  which  this  case  presents  is,  whether  the  pro* 
visions  of  the  GivU  Code,  in  relation  to  the  sale  of  property  be- 
longing exclusively  to  minors,  apply  to,  and  must  govern  sales 
made  by  administrators  of  estates,  whether  solvent  or  insolvent 
Article  337,  which  provides  that  the  minor's  property  cannot 
be  sold  for  less  than  the  amount  of  its  appraised  value  men* 
tioped  in  the  inventory,  provides,  at  the  same  time,  that  if  there 
be  no  offer  to  that  amount,  it  shall  be  again  offered  for  sale  at 
public  auction,  until  the  price  of  its  appraisement  may  be  ob- 
tained, reserving  to  the  judge,  with  the  advice  of  the  family 
meeting,  the  power  of  extending  the  terms  of  credit  granted^ 
and  of  giving  such  other  facilities  as  may  procure  a  prompt 
and  advantageous  sale  of  the  property,  and  of  ordering  other 
appraisements  in  case  he  shall  be  satisfied  that  the  sale  cannot 
be  effected  at  the  rate  of  the  appraisement  already  made.  No- 
sale  of  a  minor's  property  can  take  place,  unless,  on  the  repror 
sentation  of  the  tutor,  a  family  meeting  decides  that  it  is  abso- 
lutely necessary,  or  highly  advantageous  to  him.  Arts.  334,. 
and  335.  All  these  provisions  which  are  to  be  found  in  the 
chapter  of  the  Code  treating  of  the  administration  of  the  tutor, 
would  seem  to  relate  to  the  separate  and  exclusive  property  of 
minors,  in  which  no  persons  but  themselves  have  an  interest ;  but 
when  an  estate,  in  which  they  may  be  interested,  is  adminis- 
tered upon,  for  the  purpose  of  being  liquidated,  and  the  balance 
paid  over  to  them  as  beneficiary  heirs,  the  property  sold  can» 
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hardly  be  considered  and  placed  on  the  same  footing  as  property 
exclusively  belonging  to  them.  The  powers,  rights  and  duties 
of  an  administrator  are  assimilated  by  article  1042  to  those  of 
curators  of  vacant  estates.  Under  article  1051,  he  must  pro- 
ceed to  the  sale  of  the  property  of  the  succession  he  adminis- 
ters, and  to  the  settlement  of  its  affairs,  and  must  pay  over  to 
the  beneficiary  heirs  the  balance  of  the  proceeds  of  the  sale,  if 
any  remains  in  his  hands  after  discharging  the  debts  of  the 
estate.  In  such  sales,  no  law  requires  that  the  property  shall 
produce  its  appraised  value,  nor  that  a  re-appraisement  be  made 
in  case  the  first  estimation  be  not  obtained.  In  estates  accepted 
with  benefit  of  inventory,  and  to  which  an  administrator  is  ap- 
pointed, the  heirs,  whether  minors  or  of  age,  have  at  best  but 
a  residuary  interest,  which  can  be  ascertained  only  by  a  full 
administration.  We,  therefore,  think  that  provisions  relating  to 
the  sale  of  minors'  property,  do  not  apply  to  sales  of  property 
belonging  to  such  estates ;  they  are  administered  as  insolvent, 
although  they  may  turn  out  not  to  be  so.  Such  was  the  opinion 
intimated  by  this  court  in  Towles^  Adtpinutratrix,  v.  Weeks  and 
others.  7  La.  p.  311.  But  even  were  the  property  sold  to  the 
defendants  considered  as  having  belonged  to  the  minor  children 
of  the  deceased,  the  nullity  resulting  from  the  adjudication  of 
it  below  the  appraisement  price  is  a  relative  one,  of  which  they 
alone,  when  they  become  of  age,  can  avail  themselves.  This 
provision  of  law,  and  the  other  formalities  required  for  the  sale 
of  property  belonging  to  kninors,  are  for  their  benefit  They 
might  find  it  to  their  interest  hereafter,  not  to  disturb  the  pur- 
chaser, but  to  receive  their  proportion  of  the  price,  and  thus 
ratify  the  sale  which  was  originally  void.  Pothier,  Vente,  no. 
14.  7  Toullier,  no.  564.  10  Martin,  281.  6  lb.  N.  S.  355.  See 
also  the  case  of  Rousseau  and  others  v.  7^e,  6  Rob.  471. 

Judgment  affirmed. 
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James  M.  Mugoah  and  another  v.  Mathew  Rogers. 

An  order  written  by  the  maker  on  the  back  of  a  promisBory  note,  while  in  the  hands 
of  an  endorsee  to  whom  it  had  been  transferred  after  maturity,  requesting  a  third 
person  to  pay  the  note  on  a  day  named,  is  a  mere  indication  by  the  debtor  of  a  per- 
son who  is  to  pay  in  his  place,  and  does  not  operate  a  novation  of  the  debt.  On 
the  foilure  of  the  person  indicated  to  pay,  the  maker  will  be  re^onsible.  C.  C. 
3188,  2190. 

•    Appeal  from  the  District  Court  of  St.  Mary,  Boyce,  J. 

Splane  and  Stewart^  for  the  plaintiffs. 

MaskeUf  for  the  appellant. 

Simon,  J.  The  defendant,  sued  on  a  promissory  note  trans- 
ferred and  endorsed  over  to  the  plaintiffs  after  maturity,  is 
appellant  from  a  judgment  which  condemns  him  to  pay  the 
amount  thereof.  His  defence  is,  that  the  plaintiffs  received 
in  payment  jof  said  note,  his,  defendant's,  draft,  on  Thomas  Mas- 
kell,  for  the  payment  thereof;  and  that  by  their  neglect  in  not 
presenting  the  same  for  payment,  he  is  entirely  released  from 
the  payment  thereof,  and  that  said  plaintiffs  have  only  their 
remedy  on  the  draft. 

It  appears  that  the  appellant  being  indebted  to  one  H.  H. 
Wadsworth,  to  whose  order  the  note  sued  on  was  made  paya- 
ble, the  same  was  endorsed  in  blank  by  the  payee ;  John  Mug- 
gah  became  the  holder  thereof,  and  endorsed  it  over  to  the 
plaintiffs,  on  the  1st  of  January,  1844,  about  nine  months  after 
its  maturity.  On  the  6th  of  April  following,  the  drawer  of  the 
note  wrote  on  its  back  an  order  on  Thomas  Maskell,  to  pay  the 
within  note  on  the  first  of  May  next^  and  signed  said  order. 
Now,  the  testimony  of  the  witness  Maskell  informs  us,  that 
the  note  having  been  presented  to  him  by  John  Muggah  during 
the  time  he  owned  it,  with  the  order  on  the  back  of  it,  and  he» 
witness,  having  some  claims  against  said  John  Muggah,  he,  the 
witness,  offered  to  give  him  up  those  claims,  and  pay  the  ba- 
lance. Muggah  objected  to  the  arrangement,  except  as  to 
some  of  the  claims  the  witness  held,  which  he  was  willing 
to  receive ;  but  they  did  not  complete  the  arrangement.  John 
MugglJi  afterwards  transferred  the  note  to  the  plaintiffs,  who 
refused  to  receive  payment  in  this  way. 


513  OPELOUSAS, 


Succemon  of  Hutofaiogs. 


The  order  written  on  the  back  of  the  note  sued  on,  cannot 
be  viewed  in  the^  light  of  a  commercial  transaction ;  it  is  rather 
in  the  nature  of  a  delegation  which  does  not  operate  a  nova- 
tion, unless  the  creditor  has  expressly  declared  that  he  intends  to 
discharge  his  debtor ;  or  it  is  perhaps  more  properly  an  indi- 
cation made  by  the  debtor  of  a  person  who  is  to  pay  in  his 
place,  and  which  does  not  operate  any  novation.  Civil  Code, 
arts.  2188,  2190.  The  conduct  of  the  parties  to  this  transac- 
tion shows  that  neither  of  them  understood  it  differently;  the 
note  was  left  in  the  hands  of  the  endorsee,  who  called  upon 
Maskell  for  its  payment ;  the  latter  pretended  to  take  advan- 
tage of  the  opportunity,  for  collecting  some  claims  which,  he 
says,  he  held  against  John  Muggah ;  this  did  not  suit  the  plain- 
tifis,  who  were  the  holders  of'  the  note  long  before  the  order 
was  written  on  its  back,  and  it  is  not  astcmishing  that,  having 
refused  to  consent  to  the  arrangement  proposed  by  Maskell, 
and  which  was  not  a  payment  in  money,  they  subsequently 
called  upon  the  defendant  to  pay  the  amount  of  the  note.  The 
defendant  is  their  debtor,  and  not  having  succeeded  in  collect- 
ing their  debt  from  the  person  indicated,  they  have  the  clear 
right  of  coercing  itiT  payment  from  the  drawer  of  the  note.  16 
La.  474.  Judgment  affirmed. 


6uooi8SK»f  OP  WttLiAM  HuTcirwGS — Henry  E.  Dwight,  Adminis- 
trator of  the  Succession  of  James  L.  Johnson,  deceased,  Ap- 
pellant. 

Though  a  contract  by  which  a  party  alleges  that  he  sells,  and  actually  ddiven  certain 
lands  and  slaves  to  his  endorseni,  to  be  held  by  them  until  indemnified  for  their  lai- 
dorsements,  reserving  a  right  to  redeem  the  slaves  on  discharging  the  endoneis  fix>m 
any  liability,  be  decided  by  the  Supreme  Court  to  be  a  mortgage  and  not  a  sale,  it 
most  be  duly  recorded  to  entitle  the  endoraers  tb  the  privilege  of  hypothecary 
creditors,  as  agamst  other  creditor  having  moitgages  ragalaily  legktered. 

Appeal  from  the  Court  of  Probates  of  St.  Martin,  Briant,  J. 
Spiane^  for  the  appellant. 
Voorhies,  contr&. 
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BuLLARD,  J.*  The  administrator  of  the  estate  of  William  Hutch- 
ings  deceased  having  filed  a  tableau  of  distribution  and  a  clas- 
sification of  the  debts  due  by  it,  opposition  was  made  by  the 
administrator  of  the  estate  of  James  L.  Johnson,  deceased,  on 
the  ground  that  the  estate  of  his  intestate  had  a  mortgage  on 
all  the  real  estate  of  Hutchings,  recognised  by  the  Supreme 
Court,  and  that  the  administrator  had  failed  to  place  on  his  tab- 
leau the  said  estate,  as  a  mortgage  creditor  for  the  balance 
due,  to  wit,  9765  49,  with  nine  per  cent  from  the  1st  of  April, 
1837. 

The  sum  thus  claimed  is  the  balance  ultimately  found  due  to 
Johnson's  estate,  by  a  judgment  of  this  court,  rendered  at  the 
September  term,  1841,  (19  La.  437,)  upon  a  contract,  much  dis- 
cussed in  this  court,  in  the  cases  of  Hutchings  v.  Field  et  al.  and 
the  Same  v.  Johnson^  10  La.  pp.  245,  257.  That  contract,  it  will 
be  perceived  by  referring  to  it  as  recited  in  the  report  of  those 
cases,  was  intended  to  secure  to  Johnson  and  others  the  reim* 
bursement  of  certain  sums  which  they  had  engaged  to  pay  for 
Hutchings,  to  the  Bank  of  Louisiana.  Johnson  treated  it  as  a 
contract  of  sale  oi  certain  real  estate  and  slaves.  But  this  eourt 
held,  that  it  had  not  all  the  essentials  of  a  sale,  but  was  rather 
in  the  nature  of  a  mortgage,  accompanied  by  delivery.  Johnson 
Was,  therefore,  held  to  account  for  the  services  of  the  slaves 
during  several  years  while  in  his  possession,  in  compensation  of 
the  amoimt  paid  by  him  in  bank,  and  the  result  was  the  balance 
above  mentioned.  It  is  now  contended,  that  his  estate  is  entitled 
to  be  set  down  as  an  hypothecary  creditor,  in  virtue  of  that  con- 
tract, for  the  balance  thus  found  due.  To  this  it  is  answered 
that,  whatever  have  been  the  character  and  effect  of  the  con- 
tract between  the  parties,  it  never  was  recorded  in  the  proper 
ofiice,  so  as  to  give  it  effect  as  such  against  third  persons;  and 
that  if  it  had  been,  it  is  prescribed  by  the  lapse  of  more  than  ten 
years  without  reinscription. 

It  is  clear  that  a  mortgagee,  whose  title  has  not  been  duly  re- 
corded)  is  not  entitled  to  be  classed  as  an  hypothecary  creditor 
as  it  relates  to  other  creditors  having  mortgages  duly  recorded. 


*  Simon  J.  being  iutereited  in  thif  cMe,  did  not  eit  on  the  trial. 
Vol.  XI.  65 


514  OPELOUSAS, 


Dnboie  vnd  aixiUier  v.  O'Bryan. 


In  the  case  now  before  us,  it  is  not  shown  that  the  ccmtract,' 
which  we  construed  to  be  a  mortgage  and  not  a  sale,  was  ever 
recorded  in  either  of  the  parishes  where  the  juroperty  was  ntu* 
ated  and  Hutchings  had  his  domicil. 
The  court,  therefore,  did  not  evr  in  overroling  the  oppositioiw 

Judgment  afirmed. 


Malachi  Dubobe  and  another  v.  Daniel  (yBRYAv. 

Where  facton  accept  and  pay  a  draft  drawn  on  them,  and  chaii^e  it  to  the  drawer 
in  their  account  current,  with  a  commiflBion  for  making  the  advanee,  they  caanol 
separate  tlie  draft  from  the  account,  and  sue  on  it  aJoae^ 

Appeal  from  the  District  Court  of  Lafayette,  King,  J. 

Garland,  J.  The  petitioners,  alleging  themselves  to  have 
been  commercial  partners  under  the  name  of  Dubose  &  Davis^ 
sue  for  the  use  and  benefit  of  George  Lewis  Davis,  one  of  the 
partners,  and  aver  that  the  defendant  is  indebted  to  them,  for  the 
use  aforesaid,  in  the  sum  of  $499  85,  with  interest,  said  sum 
being  the  balance  of  a  draft  drawn  on  the  Ist  November,  1841^ 
by  defendant,  on  the  petitioners,  to  the  order  of  Cyprien  Mouton, 
for  $650,  payable  ninety  days  after  date,  which  draft  was  aecept^ 
ed  and  paid  by  the  petitioners. 

The  defendant  admits  the  signature  to  the  draft,  and  pleads 
in  compensation  and  reconvention  various  demands  against 
Davis,  and  also  against  Dubose,  and  avers  that  there  is  a  bal* 
anee  in  his  favor  of  #731  61,  with  interest,  for  which  he  ask» 
for  a  judgment 

Upon  the  trial,  the  plaintiffs  introduced  no  other  evidence  of 
their  demand  than  the  draft  dravni  by  defendant  on  them,  bt 
favor  of  Mouton,  for  $650.  The  defendant  offered  in  evidence 
an  account  current,  furnished  him  by  plaintiffs  on  the  13th  April, 
1842,  from  which  it  appears  that  the  defendant  had  been,  for 
a  considerable  time  previously  to  the  drawing  of  the  draft  sued 
on,  doing  business  with  the  plaintiffs  as  factors  and  oonunissioD 
merchants,  drawing  drafts  on  them,  and  they  ftimishing  him 
with  merchandize  and  other  things,  and  he  sending  them  pro- 
duce to  sell  on  conmiission,  drafts  on  other  persons,  and  money 
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to  meet  his  eBg»geDiettt&  On  tke  10th  NoTeiiiber»  1841,  &  few 
4ays  sfterthe  date  of  the  draft  saed  on,  plaintiffs  charged  de- 
fendant in  hia  aceount  with  the  amount  of  it,  and,  on  the  day  it 
fell  doe,  oharged  him  commission  at  the  rate  of  fire  per  cent 
for  advaneing,  and  sabseqvently  made  other  charges,  for  interest 
and  cash  paid*  Ontheddof  Febmary,  1842,  when  the  draft 
became  dne,  the  defendant  was,  if  the  acconnt  current  be  cor- 
rect, indebted  to  the  plaintiffs  in  a  balance  nearly 'equal  to  that 
now  clakned.  Subsequently  to  the  maturity  of  the  draft,  the 
defendant  remitted  in  money,  and  consigned  to  plaintiffs  cotton 
to  be  sold  for  him,  to  an  amount  very  nearly  equal  to  the  amount 
of  it.  The  plaintiffs  did  not  apply  the  funds  so  sent  to  the  pay- 
ment of  the4raft,  but  credited  them  generally  on  the  account, 
adding  interest  to  their  demand,  whereby  a  balance  was  struck 
equal  to  the  sum'now  demanded,  to  recover  which  the  draft  is 
now  withdrawn,  and  suit  brought  on  it.  Besides  this  account, 
the  defendant  offered  in  evidence  a  note  of  Dubose,  which  had 
been  transferred  to  him  for  (645  63,  and  a  draft  for  $300, 
/drawn  by  the  same  person  on  him,  and  paid. 

There  was  a  judgment  in  favor  of  the  plaintiffs,  and  the  de- 
fendant appealed. 

We  are  of  opinion  that  the  judgment  is  erroneous.  The 
judge  gives  no  other  reason  for  his  judgment  than,  *^  that  the 
l»w  and  evidence  are  in  favor  of  the  plaintiffs  ;^  we  are,  there- 
fore, not  awajpe  of  the  particular  reasons  that  brought  him  to 
die  conclusion  he  arrived  at.  We  areof  opinion  that  the  plain- 
tiffs cannot  recover  in  the  present  action,  because,  by  accepting 
and  paying  the  defendant's  draft,  and  charging  it  in  their  ac- 
count  -current,  they  extinguished  that  obligation,  and  made  it 
nothing  mc^re  thana  voucher  to  sustain  that  item  in  their  account. 
T^ey  have  no  more  right  to  withdraw  or  separate  this  draft 
from  their  account  current,  and  bring  suit  on  it,  than  they  have 
to  select  any  one  of  the  other  drafts  drawn  by  the  defendant  and 
accepted,  and  paid  by  them,  and  to  sue  on  it  If  such  a  course 
were  permitted,  it  would  place  the  principal,  or  customer  of  a 
factor  in  the  power  of  the  latter,  and  often  place  the  consignor, 
or  drawer  of  a  draft,  in  a  position  where  he  could  not  have  the 
benefit  of  his  real  credits. 
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There  is  no  evidence  in  the  record  to  show  when  the  firm  of 
Dubose  &  Davis  was  dissolved.  The  letter  of  Dubose,  and  the 
account  current,  go  to  show  that  it  was  in  existence  as  late  as 
the  18th  April,  1842,  yet  the  partners  for  sometime  previously 
appear  to  have  been  managing  their  business  in  such  a  manner  as 
to  raise  a  suspicion  that  their  purpose  was  to  deprive  the  de- 
fendant of  the  right  of  compensating  the  demands  he  might 
have  against  them. 

It  is  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  annulled  and  reversed,  and  our  judgment  is  in  favor  of 
the  defendant,  as  in  case  of  non-suit,  with  costs  in  both  courts. 

Magillf  for  the  plaintiffs. 

Craw  and  Porter,  for  the  appellant. 


Simeon  Smtth  v.  John  6,  Richardson.  n 

Where,  in  answer  to  an  interrogatory,  a  party  states  facte  not  necenarily  eonaected 
with  that  as  to  which  he  was  interrogated,  sach  irrevalent  matter  will  be  stmck 
out,  on  motion. 

Defendant  promised,  in  writing,  to  pay  to  plamtifl,  on  a  day  fixed,  a  certam  mm,  in 
molasses  at  the  market  price.  It  was  proved  that,  a  few  weeks  before  the  time  of 
payment,  defendant  wrote  to  plaintifl^  requesting  him  to  sendi  as  somi  as  posahle, 
casks  in  which  to  receive  the  molasses,  as  defendai^t  apprehended  that  the  cislem 
which  contained  his  molasses  woald  burst  Plaintiff  did  not  send  for  the  molasses, 
and,  a  few  days  after  the  debt  was  payable,  defendant's  cistern  bursted,  and  the 
molasses  was  lost  In  an  action  against  defendant  for  the  amount  so  promised : 
Held,  that  admitting  j^aintiff  was  bound  to  furnish  (he  casks,  a  mere  notice  to  send 
them,  without  specifying  any  time  at  which  the  delivery  was  proposed  to  be  made, 
is  not  a  sufficient  tender  to  place  the  molasses  at  his  risk*  Judgment  for  plaintiff 
for  the  amount  claimed,  payable  in  molasses,  at  the  market  price,  at  the  tmie  of 
payment 

Appeal  from  the  District  Court  of  St.  Mary,  Bayce^  J. 
MoBPHT,  J.  This  action  is  instituted  on  a  written  obligation, 
in  the  words  and  figures  following,  to  wit : 

$437  37.  Franklin,  May  18th,  1839. 

On,  or  before  the  first  day  of  January  next  (1840),  I  promise 
to  pay  to  Simeon  Smith,  or  order,  in  good  merchantable  mo- 
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lasses,  at  the  market  price,  the  sum  of  four  hundred  and  thirty- 
seven  37-100  dollars,  with  interest  at  ten  per  cent  per  annum 
from  this  date  until  paid,  for  value  received. 

J.  6.  RiCRAEDSON. 

The  defendant  answers  that,  although  he  did  execute  the 
note  sued  on,  he  is  in  no  way  liable  for  the  same ;  that,  as  it  ap- 
pears upon  the  face  of  the  instrument,  it  was  to  be  paid  in  mo- 
lasses, on  or  before  the  first  of  January,  1840,  which  he  was 
ready  and  anxious  to  deliver,  both  before,  and  at  the  time 
agreed  upon ;  that  previously  thereto  he  addressed  to  the  plaintiff 
several  letters,  in  which  he  informed  him  that  his  molasses  cis- 
tern was  weak,  and  that  unless  he  should  comply  strictly  with 
his  part  of  the  contract,  by  sending  for  the  molasses,  serious 
iigury  might  happen  to  him  (the  defendant)  by  the  bursting  of 
his  cistern,  which,  in  fact,  did  take  place  after  the  first  of  Jan- 
uary, 1840,  by  which  he  sustained  a  heavy  loss,  amounting  to  one 
thousand  dollars,  which  would  have  been  avoided  by  the  plain- 
tiff's complying  with  his  contract.  The  defendant .  concludes 
by  praying  to  be  dismissed*  with  costs,  and  to  have  a  judgment 
in  reconvention  against  the  plaintiff,  for  the  sum  of  81000. 
There  was  below  a  judgment  of  non-suit,  from  which  the  plain- 
tiff appealed. 

On  interrogatories  being  propounded  to  the  plaintiff,  to  ascer- 
tain whether  he  did  not  receive,  previously  to  the  1st  of  January, 
1840,  from  defendant,  or  his  son  acting  for  him,  letters,  in  one  of 
which  he  was  apprised  of  the  weak  condition  of  defendant's 
cistern,  and  requested  to  send,  without  delay,  casks  or  barrels  to 
receive  the  moleusses,  he  answered  by  filing  in  court  a  letter  in 
the  following  words,  to  wit  : 

Mr.  Simeon  Smith  : 

Dear  Sir — My  father  has  been  expecting  your  casks  for  his 
molasses  for  a  week ;  if  he  does  not  receive  them  soon  his  cis- 
tern will  be  in  a  bad  situation.  Please  attend  to  it  as  soon  as 
possible,  and  believe  me,  dear  sir.  Yours, 

F.  D.  RlCUAHDSON. 

December,  19th,  t839. 

The  plaintiff  stated,  under  oath,  that  this  letter  was  the  only 
one  in  his  possession  relative  to  the  casks,  adding,  that  he  was 
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firmly  iHider  the  impreesion  that»  previously  to  the  date  of  this 
letter,  he  received  another  one  firom  F.  D.  Richardson,  request- 
ing him  to  send  casks,  as  he  apprehended  that  his  fadier^s  cistern 
would  run  over ;  but  he  positively  denied  ever  being  requested 
to  receive  defendant's  molasses,  or  ever  being  notified  in  any 
manner  or  form,  (otherwise  than  contained  in  the  letter  filed,) 
at  any  time,  of  defendant'  being  ready  or  willing  to  deliver  mo- 
lasses, adding,  that  the  molasses  was  called  for  by  captain 
Havens,  in  the  usual  time  of  delivery.  The  latter  part  of  this 
^answer  was,  on  motion,  stricken  out,  as  not  being  closely  linked 
to  the  fact  upon  which  the  plaintifi*  was  interrogated,  and  the 
latter  took  a  bill  of  exceptions.  We  think  that  this  part  of  the 
answer  stated  a  distinct  and  difierent  fact  from  that  upon  which 
the  interrogatory  was  based,  and  not  necessarily  connected 
with  it.  The  one  was  in  relation  to  a  notice  given  to  the  plaintiff, 
of  the  defendant's  readiness  to  deliver  the  molasses ;  the  other 
relates  to  an  actual  call  for  the  molasses,  subsequently  made  by 
an  agent  of  the  plaintiff,  as  to  which  fact  he  was  not  interro- 
gated. 

The  evidence  shows,  in  substance,  that,  in  1839,  the  defend- 
ant made  between  140  and  150  hogsheads  of  sugar,  and  that 
there  is  generally  about  fifty  gallons  of  molasses  made  from 
each  hogshead  of  sugar.  That  defendant's  molasses  was  con- 
tained in  two  cisterns,  a  large  and  a  small  one ;  that  in  Decem- 
ber, 1830,  Stansberry,  the  overseer,  told  defendant  that  if  some- 
ddug  was  not  done  with  the  molasses  it  would  be  lost,  because 
the  large  cistern,  which  was  under  ground,  would  not  stand  the 
pressure  upon  it,  being  nearly  full.  To  this  the  defendant  an- 
swered, that  he  was  waiting  for  the  plaintiff  to  send  him  some 
casks,  and  was  expecting  them  daily.  A  few  days  after,  in  the 
beginning  of  January,  a  message  was  brought  to  the  defendant 
and  the  overseer,  that  the  cistern  had  bursted  and  was  leaking. 
On  reaching  the  sugar  house  they  found  that  the  large  cistern 
had  given  way,  that  the  molasses  was  oozing  out  of  the  cistern, 
and  the  water  outside  running  in  from  above.  Nearly  all  the 
molasses  was  lost,  except  the  contents  of  the  small  cistern. 
The  overseer  states,  that  the  cistern  was  an  old  one,  made  of 
eypress;  that  when  he  examined  it,  for  the  purpose  of  repairing 
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ity  he  found  that  the  grooves  at  the  bott<Mii  had  given  way^ 
There  was  in  it  a  rent  of  several  inches  long^in  which  he  could 
stick  his  fingers,  and  he  tried  to  stop  it  after  the  molasses  had 
run  out. 

D.  Olivier  testified,  that  he  made  the  sugar  of  Richardson  in 
1839.  The  cistern  gave  way  in  consequence  of  the  pressure  of 
the  molasses  on  it.  He  saw  the  cistern  after  it  had  bursted  f 
very  little  was  left  in  it.  There  was  in  the  large  cistern  the 
molasses  of  about  one  hundred  hogsheads  of  sugar.  No  good 
molasses  was  saved  out  of  this  cistern,  because  it  was  mixed 
with  water,  even  before  it  got  full  of  molasses.  He  had  ob- 
served that  it  leaked,  and  had  cautioned  the  defendant  to  get 
some  of  it  taken  out.  TUs  warning  was  given  in  December, 
1839. 

Penn  declared  that  he  went  to  Franklin,  where  the  plaintiff"  re^ 
sides,  in  the  latter  end  of  December ;  that  Richardson  sent  word 
by  him  to  Smith,  that  his  cistern  was  full,  and  that  he  wished 
him  to  send  up  some  ccysks,  and  that  Smith  answered,  he  would 
send  up  the  casks  as  soon  as  the  boat  of  Milcheltre  should  go  by.^ 

Isaac  A.  Tuttle  said,  that  be  was  present  when  the  plaintiC 
made  a  demand  of  the  defendant,  for  the  payment  of  the  note 
sued  on,  in  February,  or  in  the  spring  of  1840,  and  that  he  refused 
to  settle,  saying  that  his  cistern  had  burst,  and  that  he  had  lost 
his  molasses.  When  a  crop  of  molasses  is  sold,  without  any 
understanding  as  to  the  casks,  it  is  admitted  to  be  customary  in 
the  country  for  the  buyer  to  furnish  them,  to  be  filled  on  the 
plantation  of  the  seller,  and  delivered  on  the  bank  of  the  water 
course ;  until  which  delivery,  says  one  of  the  witnesses,  they 
are  considered  at  the  risk  of  the  seller. 

The  question  which  arises,  under  these  facts  and  the  nature* 
of  the  defendant's  obligation,  is,  at  whose  risk,  was  the  molasses,, 
which  he  was  to  give  in  payment  of  his  debt,  when  the  loss  oc^ 
curred  7  No  sale  of  molasses  took  place  between  these  partie8.r 
The  relation  between  them  was  that  of  debtor  and  creditor 
simply ;  but  the  debtor  had  stipulated  that  he  should  have  the 
privilege  of  paying  in  good  merchantable  molasses,  on  or  before 
the  1st  of  January,- 1840.  If,  at  that  time,  or  after,  or  before, 
he  was  desirous  to  pay,  and  his  creditor  refused  to  receive  hi» 
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payment,  his  course  was  a  simple  one ;  he  had  only  to  make  a 
legal  tender  of  the  thing,  by  the  delivery  of  which  he  could 
discharge  himself.  A  great  deal  has  been  said,  and  many 
authorities  referred  to,  in  relation  to  the  manner  of  putting  a 
debter  m  mora ;  but,  in  our  opinion,  they  have  little  to  do  i^th 
the  present  case.  The  putting  in  mora  is  a  proceeding  to  which 
the  creditor  resorts,  when  he  wishes  to  compel  his  debtor  to 
perform  his  contract,  or,  in  default  thereof,  to  pay  damages  \ 
while  a  legal  tender  is  a  means  given  to  the  debtor  to  discharge 
himself  from  his  obligation,  by  placing  the  thing  to  be  delivered 
at  the  risk  of  the  creditor.  A  mere  notice  to  the  plaintiff  to 
send  the  casks,  admitting  that  he  was  bound  to  furnish  themi 
is  not  such  a  tender  as  could  place  at  his  risk  the  molasses  he 
was  to  receive  in  payment.  The  formalities  to  be  observed  by 
a  debtor,  in  making  a  tender  to  his  creditor,  are  laid  down  with 
great  precision  in  the  Code  of  Practice.  **  If  the  debt  be  for  a 
specific  thing,  or  for  a  quantity  of  any  kind  of  moveable  proper^ 
ty,  which  cannot  be  easily  transported,  or  which  are  to  be  de- 
livered at  a  place  designated  in  the  contract,  or  necessarily  in-^ 
dicated  by  the  nature  of  the  obligation,  the  debtor  must  give 
previous  notice,  in  writing,  to  the  creditor  that,  on  such  a  day  and 
hour,  he  shall  be  at  the  place  where  the  things  to  be  tendered 
are  deposited,  in  order  rhere  to  make  a  delivery  of  the  same  to 
him."  Code  of  Practice,  art.  408.  "After  such  notice,  the  debtor, 
or  his  agent,  must,  on  the  day  and  at  the  hour  appointed,  be  pre« 
sent  at  the  place  where  the  property  to  be  delivered  is  deposited ; 
and  there,  in  the  presence  of  two  witnesses  residing  in  the  place^ 
make  a  real  tender  of  the  same  to  the  creditor,  by  showing  them, 
if  he  be  present,  and  designating  them  to  him,  and  by  offering  to 
deliver  the  same  to  him  immediately.''  Art.  409,  "  If  the  creditor 
refuse  to  accept  the  real  tender  thus  made  to  him,  or  does  not  at* 
tend  on  the  day,  holir,  and  at  the  place  designated,"  &c.  "the  debtor 
will  have  the  option,  either  to  retain  such  property  in  his  posses- 
sion until  the  creditor  demands  the  same  judicially,  or  to  deposit 
it  at  the  charge  and  risk  of  such  creditor."  Art.  412.  The  follow- 
ing  articles  point  out  the  manner  of  depositing  the  property,  and 
declare  that  if  it  perishes,  be  spoiled,  or  its  value  be  diminished, 
without  any  fault  on  the  part  of  the  debtor,  the  loss  shall  fall  oi^ 
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the  creditor,  if  the  tender  be  adjudged  valid.  Arts.  413, 414.  In 
the  present  case,  the  notice  or  letter  to  the  plaintiff  specifies  no 
time  at  which  a  delivery  is  proposed  to  be  made ;  it  merely  re- 
quests him  to  send  casks,  and  apprises  him  of  the  bad  condition  of 
defendant's  cistern.  This  the  plaintiff  did  not,  and  could  not 
consider  as  a  proceeding  putting  at  his  risk  the  molasses,  in 
case  he  did  not  immediately  go  with,  or  send  his  casks  to  receive 
IL  His  note  had  not  yet  matured,  and  he  did  not  perhaps  con- 
sider the  danger  of  a  loss,  resulting  from  defendant's  cistern 
being  filled,  as  great  as  it  really  was,  from  its  defects  and  crazy 
condition.  It  is  shown  that  the  cistern  had  been  leaking  for 
some  time,  and  that  the  molasses  was  mixed  with  water  before 
the  cistern  was  full.  This  probably  created  fermentation  in 
it,  and  caused  it  to  burst  This  accident,  which  happened  a 
few  days  after  the  first  of  January,  1840,  might  as  weH  have 
happened  a  week  or  two  sooner.  It  resulted  from  the  bad 
condition  of  the  cistern,  which  the  defendant  had  been  repeat- 
edly cautioned  to  relieve  from  the  pressure  upon  it.  Not  hav- 
ing received  any  casks  from  the  plaintiff,  he  should  have  pro- 
cured other  casks,  or  taken  the  necessary  steps  to  avoid  the 
loss.  Not  having  done  so,  he  cannot  now  be  permitted  to  throw 
it  upon  the  plaintiff,  at  whose  risk  the  molasses  never  was.  The 
obligation  of  the  defendant  has,  in  oiur  opinion,  remained  in 
full  force,  and  he  is  bound  to  pay  it ;  but  he  has  not,  we  think, 
lost  the  privilege  of  discharging  it  in  molasses  at  the  market 
price  of  January,  1840,  which  the  testimony  shows  to  have 
been  sixteen  cents  per  gallon. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  the  plaintiff  do  recover  of  the  de- 
fendant four  hundred  and  thirty  seven  dollars  and  thirty  seven 
cents,  with  intjerest  at  the  rate  of  ten  per  cent  per  annum,  from 
the  18th  of  May,  18d0,  until  paid,  with  costs  of  suit ;  and  that 
he,  the  defendant,  be  allowed  the  privilege  of  satisfying  this 
judgment  by  delivering  to  the  plaintiff,  on  or  before  the  first 
day  of  January,  1846,  good  merchantable  molasses,  at  the  rate 
of  sixteen  cents  per  gallon. 

MaskeR,  and  T.  fT.,  and  W.  B.  Lewis,  for  the  appellant 

VcorkieSy  for  the  defendant. 
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John  Smith  v.  Singleton  W.  Wilson  and  others. 

Ab  b  general  rule,  a  purchaaer  who  haa  been  evicied  can  sue  only  his  tmmediaie 
wairantor.  There  is  an  exception  to  this  role,  where  the  pnrchaaer  haa  been  sob* 
rogated  by  the  vendor  to  his  action  of  warranty. 

Where  a  pnrchaaer  at  a  sheriff's  sale  sells  the  same  property,  and,  in  the  act  of 
sale,  declares,  that  he  thereby  "  subrogates  the  vendee  to  all  the  rights  and  privi- 
legee  acquired  by  the  sheriff's  sale,"  the  latter  will  be  considered  as  subrogated  to 
the  action  of  warranty  to  which  his  vendor  was  entitled. 

Where  the  vendee  of  a  purchaser  at  sheriff 's  sale,  subrogated  to  the  lif^ti  of  the 
latter,  is  evicted  by  a  mortgage  creditor  of  the  original  debtor  in  execution,  he  will 
be  entitled,  under  art  711  of  the  Code  of  Practice,  to  an  action  of  warranty 
against  both  the  debtor  and  creditor  in  execution,  for  the  reimbursement  of  the 
price  paid  by  him ;  but,  upon  the  joint  judgment,  he  mast  first  take  executioii 
against  the  debtor,  and,  on  its  return  no  property  found,  may  take  out  execution 
agaiq^the  creditor.  Art.  713  of  the  Code  of  Practice  does  not  apply  to  such  a 
case.  Per  Curiam :  Both  parties  stand  in  the  same  position  as  if  the  eviction  had 
taken  place  in  consequence  of  a  better  title ;  and  in  equity  each  party  is  bound,  to 
the  extent  to  which  he  has  profited  by  the  sale,  to  rofond  to  the  purchaser  who  haa 
been  evicted. 

The  fact  that  a  vendee  of  a  purchaser  at  a  sheriff's  sale,  subrogated  to  the  rights  of 
his  vendor,  has  recovered  judgment  against  his  vendor,  on  the  ground  of  eviction, 
for  the  price  paid,  is  do  bar  to  an  action  by  him  against  the  debtor  and  creditor  in 
the  original  execution,  where  the  judgment  so  recovered  has  not  been  satisfied. 

Appeal  from  the  District  Court  of  St.  Mary,  Campbell^  J.  The 
petition  alleges  that,  under  a  fi.  fa.  issued  on  a  judgment  ob- 
tained by  Brashear  as  curator  of  the  estate  of  William  S.  Barr» 
deceased,  against  Singleton  W.  Wilson,  one  of  the  defendants 
in  this  action,  the  sheriff  sold  to  John  B.  Bemiss,  certain  land, 
for  the  price  of  which  Bemiss,  in  addition  to  the  payment  of  a 
conventional  mortgage  in  favor  of  Lewis  Moore  for  9800,  gave 
his  twelve-months  bond  for  8700,  with  interest  That  Bemiss 
sold  the  land  to  the  petitioner,  subrogating  him  to  all  his  rights 
and  privileges  under  the  sheriff's  sale ;  that  an  action  was  sub- 
sequently commenced  against  the  petitioner  by  John  Brown* 
son,  who  claimed  to  be  the  holder  of  certain  mortgages  exist- 
ing on  the  land  previously  to  the  sheriff's  sale,  and  while  yet  in 
the  possession  of  Moore,  by  whom  it  had  been  sold  to  Wilson ; 
that  a  judgment  was  obtained  by  Brownson,  ordering  the  land 
to  be  seized  and  sold  to  satisfy  his  mortgages ;  and  that,  by  the 
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execution  of  that  judgment,  the  petitioner  has  been  evicted. 
The  petition  concludes  with  a  prayer  for  judgment  against 
the  heirs  and  representatives  of  Barr  and  Wilson,  for  the  sum 
for  which  the  land  was  sold  at  the  suit  of  Brownson,  to  wit, 
f  3,G18  46.  There  was  a  judgment  below  final  as  to  Wilson, 
and  as  in  case  of  non-suit  as  to  the  heirs  of  Barr.  The  mate* 
rial  facts  of  the  case  are  set  forth  in  the  opinion  delivered  by 

Bollard,  J.  This  action  grows  out  of  the  same  transaction 
which  gave  rise  to' the  case  of  SmiA  v.  Moore,  decided  at  the 
last  September  term.  10  Robinson,  65.  Smith  having  been 
evicted  of  the  land  purchased  by  him  of  Bemiss,  and  which 
the  latter  had  acquired  at  the  sheriff's  sale,  brought  this  action 
against  the  heirs  of  the  seizing  creditor,  Barr,  and  the  seized 
debtor,  Wilson,  relying  for  his  right  to  recover  upon  article  711 
of  the  Code  of  Practice.  That  article  declares  that,  "  if  the 
purchaser  has  been  evicted  from  the  thing  adjudged  to  him,  on 
the  ground  that  if:  belongs  to  another  person,  than  the  party  in 
whose  hands  it  was  taken,  he  shall,  in  that  case,  have  his  re- 
course for  reimbursement  against  the  seized  debtor  and  the 
seizing  creditor;  but  upon  the  judgment  obtained  jointly  for 
that  purpose,  the  purchaser  shall  first  take  execution  against 
the  debtor,  and,  upon  the  return  of  such  execution  no  property 
found,  then  he  shall  be  at  liberty  to  take  out  execution  against 
the  creditor.'' 

The  first  ground  of  defence  set  up  by  the  defendants,  and 
which  is  found  in  the  record  in  the  form  of  an  exception,  was, 
that  the  facts  and  allegations  set  forth  in  the  petition,  are  not 
such  as  authorise  the  plaintiff  to  maintain  this  action.  That 
the  plaintiff  purchased  of  Bemiss,  who  is  alone  bound  in  war- 
ranty to  him,  and  not  these  defendants. 

The  general  rule  now  settled  is,  that  the  party  evicted  can 
sue  only  his  own  immediate  warrantor ;  but  there  is  clearly  an 
exception,  when  the  party  so  evicted  has  been  subrogated  to 
the  action  of  warranty  by  his  vendor.  And  this  leads  to  the 
enquiry,  whether  the  subrogation  in  the  deed  from  Bemiss  to 
Smith,  the  present  plaintiff,  carries  the  action  in  warranty. 
The  expression  in  the  deed  is,  **  hereby  subrogating  the  said 
purchaser  to  all  the  rights  and  privileges  acquired  by  virtue  of 
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the  sheriff's  sale/'  Now»  we  think  <me  of  the  rights  acquired 
by  the  sheriff's  sale  was  the  recourse  in  warranty  according 
to  the  provisions  of  the  Code,  and  thus  the  subrogation  inves- 
ted the  plaintiff  with  that  right  and  action,  in  the  event  of 
eviction.  It  is  difficult  to  imagine  to  what  else  the  subroga- 
tion could  apply ;  because,  if  we  strike  out  of  the  deed  that 
clause,  still  the  purchaser  would  acquire  all  the  right  and  title 
of  Bemiss  to  the  property  sold,  together  with  a  right  of  war- 
ranty against  him.  The  clause  then,  is  either  unmeaning, 
which  we  cannot  suppose,  or  the  intention  of  the  vendor  was 
to  transfer  his  action  in  warranty. 

Wilson,  one  of  the  defendants,  further  answers,  that  the 
plaintiff  has  already  recovered  a  judgment  against  Bemiss,  his 
warrantor,  which  he  pleads  as  res  judicata. 

There  was  judgment  below  for  the  defendants,  and  the  plain- 
tiff has  appealed. 

The  appellees  have  not  favored  us  with  any  argument  in 
support  of  the  judgment,  and  the  reasons  given  by  the  judge 
are  very  general ;  but  he  has  distinguished  between  the  two 
defendants.  In  relation  to  Wilson  it  is  final,  and  a  non-suit  as  to 
the  representatives  of  Barr.  It  is  stated  by  the  counsel,  that  the 
court  considered  article  713  of  the  Code  of  Practice  to  be  appli- 
cable. That  article  provides  for  the  case,  where  the  purchaser 
is  obliged  to  quit  the  property  sold  to  him,  on  the  hypothecacy 
action  of  the  creditor  who  had  a  legal  or  judicial  mortgage  on 
all  the  property  of  the  party  in  execution,  or  where  he  has  paid 
the  amount  of  such  mortgage,  to  avoid  being  dispossessed,  and 
provides  that  he  shall*  in  such  a  case,  only,  have  recourse  to  the 
party  in  execution^  and  not  to  the  seizing  creditor.  On  the  other 
hand,  article  711  contemplates  an  eviction  in  consequence  of 
a  better  title,  and  gives  an  action  to  the  purchaser  thus  evicted 
against  both  the  creditor  and  debtor,  but  requires  the  debtor'a 
property  to  be  first  discussed.  According  to  this  view  of  arti- 
cle 713,  it  would  be  Wilson  who  alone  is  liable,  and  not  the 
representatives  of  Barr.  But  this  last  article  does  not  in  terms 
apply  to  this  case,  because  it  does  not  appear  that  there  was 
a  general  mortgage  against  all  the  property  of  Wilson.  Ob 
the  contrary  he  was,,  as  it  relates  to  the  debt  which  led  to  the 
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eviction,  a  third  possessor  c^  the  property.  The  mortgage  did 
not  result  from  any  debt  of  his,  but  from  one  due  by  his  yen- 
dor.  Now  the  sale  of  the  property  went  to  liberate  him  from 
a  judgment  in  favor  of  the  estate  of  Barr,  and  the  estate  of 
Barr  profited  to  that  amount.  Both  parties  stand  precisely  in 
the  same  position  as  if  the  eviction  had  taken  place  in  conse- 
quence of  a  better  title.  Article  713  ia  clearly  sot  applicable, 
which  exempts  the  seizing  creditor  from  any  warranty  in  the 
case  supposed.  In  equity,  each  party  is  bound  to  refund  to  the 
purchaser,  who  has  been  evicted,  to  the  extent  that  he  has  pro-* 
fited  by  the  sale.  The  price  paid  by  Bemiss,  the  purchaser  at 
the  sheriff's  sale,  was  seven  hundred  dollars,  at  a  year's  credit. 
That  sum  was  paid  to  the  estate  of  Barr,  and  the  debtor,  Wil- 
son, must  be  presumed  to  have  profited  to  that  amount,  al- 
though the  judgment  against  him  was  something  less. 

It  has  been  objected  to  the  right  of  the  plaintiff  to  recover 
in  this  case,  that  he  has  already  recovered  a  judgment  against 
Bemiss,  his  warrantor.  It  is  not  shown  that  that  judgment  has 
been  satisfied,  and  we  are  of  opinion  that  the  plaintiff,  although 
entitled  to  be  paid  but  once,  has  not  lost  his  recourse  against 
the  parties  to  this  suit  by  merely  recovering  a  judgment  against 
his  vendor. 

We  conclude  that  the  plaintiff  is  entitled  to  recover  against 
each  of  the  defendants  the  sum  of  seven  hundred  dollars,  under 
the  restrictions  stated  in  article  711  of  the  Code  of  Practice. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  District  Court  be  reversed,  and  that  the  plaintiff  recover  of 
the  estate  of  Barr,  the  sum  of  seven  hundred  dollars,  and  of  S« 
W.  Wilson  the  like  sum,  with  interest  at  five  per  cent  from 
judicial  demand,  and  the  costs  in  both  courts ;  provided  that 
no  execution  shall  issue  against  the  estate  of  Barr,  until  after 
the  return  of  a  writ  of  fieri  facias  against  Wilson,  no  property 
found. 

DwigtUt  for  the  appellant. 

T.  H.  Lewis  and  Yoorhies^  for  the  defendants. 
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Mabib  de  la  Conception  Mabianna  Gtonob  v.  Simon  Gtonob,  her 

Husband. 

Action  by  a  wife  for  a  separation  of  property,  claiming  a  daye  as  paraphernal,  and  op- 
position  by  the  crediton  of  the  commanity.  PlaintifF  offered  in  evidence  a  notarial 
act  of  sale  of  the  slave,  in  which  the  vendor  acknowledged  the  receipt  of  a  som  of 
money  from  the  plaintlflE^  as  the  price.  Plaintiff  then  offered  parol  evidence  to  prove 
that  the  transaction  was  in  fact  a  dation  en  payement,  and  that  the  slave  vras  given 
to  plaintiff  by  her  mother,  as  an  advance  upon  her  inheritance :  Held,  that  the  evi- 
dence was  admissible  to  prove  that  the  slave  was  aoquued  by  the  funds  of  the  wife, 
and  that,  in  this  respect,  it  does  not  contradict  the  notarial  acL 

Under  the  Code  of  1808,  when  a  slave  formed  part  of' the  pan^ihenal  pieperty  of  the 
wife,  the  issae  of  the  slave  was  also  parapemal.  Code  of  1808,  book  3,  tit  5»  aite 
50,  63;  book  2,  tit  3,  art  4 ;  book  3,  tit  3,  art.  13.  Under  the  Spanish  laws,  the 
inme  belonged  to  the  community  of  gains. 

The  Spanish  laws,  and  the  Codes  of  1808  and  1825,  agree  m  the  general  principle,  that 
all  property  acquired  by  parchase  during  the  marriage,  whether  in  the  name  of  the 
husband  or  wife,  belongs  to  the  community,  (Febrero,  pert  2,  book  1,  ch.  4,  $1,  no. 
6 ;  Code  of  1808,  book  3,  tit  5,  art  64 ;  C.  C.  3371,  3374,)  even  wheie  the  pw. 
chase  is  made  with  the  funds  of  the  wife ;  but  from  this  rule  are  excepted  thmgs 
received  by  either  spouse,  as  a  dation  en  payement  of  money  due  as  a  separate  and 
individual  right,  or  purchases  made  as  a  bona  fide  reinvestment  of  money  onder 
the  wife's  control,  and  forming  part  of  her  paraphernal  property.  Thus  a  doH^n 
en  payement  by  a  mother,  made  to  the  wife,  as  an  advance  upon  her  uiheritance,  is 
paraphernal. 

Appbal  from  the  District  Court  of  St.  Landry,  King^  J. 

Overton,  for  the  plaintiff. 

Martifif  T.  H.9  and  W.  B.  LewiSy  for  the  appellants,  opposing 
creditors. 

BuLLARD,  J.  This  is  a  suit  for  separation  of  property,  founded 
on  the  alleged  disorder  of  the  husband's  affairs.  The  plaintiff 
claims,  among  other  things,  as  her  separate  property,  a  molat- 
tress,  named  Adelaide,  and  her  descendants.  She  alleges  that  said 
slave  was  conveyed  to  her,  in  November,  1811*,  by  act  before 
Pedesclaux,  a  notary,  by  her  mother ;  that  although  the  conside- 
ration or  price  mentioned  in  the  act  was  two  hundred  dollars, 
the  estimated  value  of  the  girl,  then  aged  only  twelve  years,  yet 
the  same  was  an  advance  made  to  her  by  her  mother,  and  that, 
therefore,  the  slaves  are  her  own  separate  paraphernal  property. 

*  The  plaintiff  was  married  on  the  6th  of  July  preceding. 
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,  Fremont,  Guidry  and  Roy,  alleging  themselves  to  be  judgment 
creditors  of  the  husband,  as  head  of  the  community,  intervened 
in  the  suit,  and  specially  denied  the  title  of  the  plaintiff  to  the 
slaves  in  question.  Their  intervention  was  rejected,  and  judg- 
ment having  been  rendered  for  the  slaves,  together  with  a  sum 
of  money,  the  creditors  appealed. 

On  the  trial  the  plaintiff  gave  in  evidence  a  copy  of  the  act  of 
sale,  passed  before  Pedesclaux,  from  her  mother,  the  widow 
Vienne,  to  herself,  and  accepted  by  her  husband,  in  which  the 
vendor  acknowledges  to  have  received  $200,  the  price,  from  the 
present  plaintiff.  Her  counsel  then  offered  in  evidence  the 
depositions  of  certain  witnesses,  taken  under  commission,  to 
prove  that  the  said  sale,  purporting  to  be  for  the  price  of  two 
hundred  dollars,  previously  paid  by  the  purchaser,  was,  in  fact, 
a  dation  enpayement^  and  that  the  slave  was  given  to  the  plain- 
tiff, by  her  mother,  as  an  advance  upon  her  inheritance.  The 
interveners  objected,  on  the  ground  that  parol  evidence  is  in- 
admissible to  vary  the  nature  of  the  written  contract,  or  to  show 
that  the  contract  was  not  a  sale,  as  upon  its  face  it  purports  to 
be ;  but  the  judge  presiding  admitted  the  evidence  to  prove  that 
the  slave  was  acquired  with  the  funds  of  the  wife,  and  a  bill  of 
exceptions  was  taken. 

The  question,  whether  the  slave  Adelaide  and  her  increase 
are  paraphernal,  or  belong  to  the  community,  must  be  decided 
according  to  the  Code  of  1806.  That  Code  introduced,  we  think, 
some  modifications  of  the  Spanish  law  upon  this  point.  In  the 
case  of  DucreBt  v.  Bijeau,  8  Mart.,  N.  S.  192,  this  court  held  that 
the  increase  of  a  female  slave,  constituting  the  paraphernal 
property  of  the  wife,  belongs  to  the  community.  That  decision 
is  fully  sustained  by  the  authorities  referred  to,  and  especially 
by  Febrero ;  but  it  arose  before  the  Code  of  1808.  But  the  case  of 
Frederic  v.  Frederic^  10  Martin,  188,  was  decided  with  reference 
to  the  Code  of  1808,  and  the  court  then  held,  that  a  child,  the 
issue  of  a  paraphernal  slave,  follows  the  condition  of  the 
mother,  and,  as  such,  is  paraphernal.  The  court  in  that  case 
referred  to  page  332,  art.  50,  of  the  old  Code,  which  speaks  of 
the  young  of  a  dotal  slave,  and  applied  the  same  rule,  by  analogy, 
to  the  young  of  a  paraphernal  slave.    In  this  position,  we  think. 
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that  decision  sustained  under  the  Code,  particnlarly  by  art  4, 
page  102,  which  lays  down  the  broad  principle,  that  **  all  that 
is  produced  by  a  thing,  whether  moveable  or  immovable,  belongs 
to  the  owner  of  that  thing,"  and  the  young  of  slaves  are  par- 
ticularly named.  The  Code  also  pro  rides,  that  the  husband, 
who  eigoys  the  paraphernal  property  of  the  Mrife,  is  bound  by 
all  the  obligations  .of  an  usufructuary,  and  it  is  clear  that  the 
young  of  slaves  do  not  belong  to  the  usufructuary.  Page  334, 
art.  62;  page  112,  art.  12. 

It  only  remains,  then,  to  enquire  whether  Adelaide  became, 
by  the  purchase,  the  sole  property  of  the  plaintiff,  or  that  of 
community.  The  sale  is  in  her  name,  and  the  vendor  acknow* 
ledges  that  she  paid  the  consideration. 

The  Spanish  law,  the  Code  of  1808,  and  the  Code  of  1826, 
agree  in  the  general  principle,  that  all  property  acquired  by 
purchase  during  the  marriage,  whether  in  the  name  of  the  hus- 
band or  of  the  wife,  belongs  to  the  conununity.  1  La.  622. 
Code  of  1808,  page  336,  art  64.  Febrero,  part  2,  lib.  1,  cap.  iv. 
§l,no.  6.     10  La.  148. 

This  principle  applies  even  when  the  purchase  is  made  with 
the  funds  belonging  to  the  wife.  To  this  there  was  an  excep- 
tion, which  the  court  recognised  in  the  case  of  Saoenaiei  al.  t. 
Lb  Breton  et  d.  (1  La.,  622),  of  such  things  as  may  have  been 
received  by  either  of  them,  in  payment  of  money  due  to  them,  as 
their  separate  and  individual  rights.  A  similar  exception  has 
been  recognised  by  us,  under  the  existing  Code,  particularly  in 
the  cases  of  Dommguea  v.  Zee,  17  La.,  300,  and  Tirrdl  v.  Ctifrer, 
1  Rob.,  367. 

In  this  last  case,  we  said,  that  the  purchase  made  by  the  wife 
•bould  be  a  bonAJide  re-investment  of  money,  under  her  contnd, 
and  forming  a  part  of  her  paraphernal  property^  or  a  daiion  en 
pojfemeni. 

The  case  now  before  the  court  comes  within  the  spirit  ciiht 
exception,  as  existing  under  the  Spanish  law,  as  well  as  tiie 
Code  of  1826.  The  act  acknowledges  that  the  plaintiff  Iiad 
paid  the  price.  The  parol  evidence,  which  was  properly  ad- 
mitted, (under  the  restriction  expressed  by  the  judge,)  because  it 
does  not  contradict  the  act  in  this  respect,  shows  that  M n^ 
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Vienne,  the  mother,  made  to  each  of  her  children  a  similar  ad- 
vance. It  does  not  appear  ever  to  have  been  under  the  control 
of  the  husband ;  and  there  is  no  circumstance  which  creates  the 
slightest  suspicion  as  to  the  fairness  of  the  transaction. 

Judgment  afirmed. 


David  Sakdoz,  Administrator  of  the  Succession  of  Jean  Pierre 
D6cuir,  V.  Louis  Gary. 

The  plaintiff  in  a  petitory  action  can  reomrer  only  on  Uie  strengtli  of  hii  own  titie. 

The  ju9t  title  required  to  enable  a  poanaaor  to  acquire  property  in  a  dave  by  the  pre- 
■cription  of  five  years  where  the  partiee  are  present,  and  by  ton  yean  between  ab- 
■enteea,  must  be  one  derived  from  a  person  whom  the  possessor  honestly  believed 
to  be  the  real  owner :  and  it  must  be  such  as  would,  in  its  nature,  suffice  to  transfer 
the  property,  if  derived  from  the  real  owner.    C.  C.  3437,  3439, 3450,  3451. 

A  sluve  may  be  acquired  by  the  prescription  of  fifteen  years  without  any  title  on  the 
part  of  the  possessor,  and  whether  he  be  in  good  faith  or  not,  and  this  prescription 
runs  against  absentees  as  well  as  residents ;  but  the  possession  must  be  continous, 
uninterrupted,  public,  unequivocal,  and  animo  domini,    C.C.  3465,  3466. 

A  donation  of  a  slave  made  to  a  concubine,  was  not  illegal  under^the  Code  of  1808. 
Book  3,  tit.  2,  art  10. 

Appeal  from  the  District  Court  of  St.  Martin,  Boyce^  J. 

MoRPHT,  J.*  This  is  a  petitory  action,  in  which  the  plain- 
tiff sues  to  recover  the  slave  Betcy  and  her  children,  as  the 
property  of  the  estate  of  the  late  Jean  Pierre  D^cuir,  of  which 
he  is  the  administrator.  He  avers  that  the  defendant,  without 
any  legal  right  or  title,  detains  these  slaves  in  his  possession, 
and  prays  that  he  may  be  decreed  to  surrender  them  to  him, 
and  to  account  to  the  estate  for  their  hire.  The  defendant 
pleaded  the  general  issue,  averring  that  he  was  the  legal  owner 
of  the  slaves  claimed,  under  a  good  and  valid  title,  derived 
from  Josephine  D^cuir,  a  free  woman  of  color,  now  residing  in 
the  kingdom  of  France,  whom  he  prayed  to  have  cited  in  war- 
ranty, through  a  curator  ad  hoc.  He  further  pleaded  prescrip- 
tion, and  that  if  ever  Jean  Pierre  Decuir  sold,  claimed,  or  took 
possession  of  the  slave  Betcy,  he  acted  fraudulently,  arid  in  bad 

*  Simon,  J.,  having  been  of  counsel  in  this  case,  did  not  sit  on  its  trial. 
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faith,  as  he  well  knew  that  she  belonged  to  Josephine,  whose 
surety  he  was  when  she  purchased  said  slave ;  that  his  preten- 
sions, whether  based  on  title  or  possession,  are  tainted  with 
fraud,  and  that  neither  he,  nor  his  heirs,  can  set  up  any  right  or 
title  to  the  said  slave.  The  defendant  has  appealed  from  a 
judgment  rendered  against  him  below. 

The  record  shows  that,  on  the  19th  of  May,  1809,  Jean 
Pierre  D6cuir,  emancipated  a  mulatto  girl  named  Josephine, 
who  was  his  concubine,  and  who  continued  to  live  with  him  up 
to  the  time  of  his  death.  On  the  15th  of  April,  1818,  Josephine 
purchased  the  slave  Betcy  at  a  probate  sale  of  the  community 
property  of  Jacques  J.  Ozeune,  for  $1100,  and  Jean  Pierre  D6- 
cuir  became  her  surety,  and  signed  as  such  the  procis-verbal  of 
the  adjudication.  From  the  time  of  the  purchase,  Betcy  re- 
mained on  the  plantation  where  Josephine  and  D^cuir  were 
living  together,  in  the  parish  of  St.  Martin,  when  on  the  10th 
of  May,  1823,  Jean  Pierre  D6cuir  sold  this  slave  and  her  chil- 
dren to  one  Isidore  Broussard,  of  the  parish  of  Lafayette,  for 
the  sum  of  91500.  On  his  vendee's  failing  to  pay  a  balance  due 
on  the  price,  he  had  the  slaves  seized  and  sold,  and  became 
himself  the  purchaser  of  them,  at  the  sheriff's  sale,  on  the  23d 
of  April,  1824.  Betcy  returned  to  the  plantation  in  the  parish 
of  St.  Martin.  About  the  year  1825,  Josephine  and  Decuir  left 
the  parish  to  go  to  New  Orleans,  and  thence  to  France,  leaving 
Betcy  on  the  land  which  had  been  sold  some  years  before  by 
Decuir  to  Antoine  Abat.  It  was  sold  by  Abat  to  Seghers,  in 
March,  1832,  and,  in  May  following,  Seghers  sold  it  to  the  pre- 
sent defendant.  During  all  this  time,  Betcy  and  her  children 
remained  on  the  place.  Some  years  after  the  death  of  Decuir, 
one  Francois  Beauvais,  qualified  as  the  administrator  of  his 
estate,  and,  on  the  27th  of  October,  1832,  caused  an  inventory 
and  appraisement  to  be  made  of  Betcy  and  her  children,  as  be- 
longing to  the  estate.  From  that  time,  although  these  slaves 
continued  to  live  on  defendant's  land,  Beauvais  exercised  acts 
of  ownership  and  possession  over  them.  In  1834,  Josephinfi, 
who  had  returned  from  France,  brought  suit  against  Beauvais, 
as  administrator,  claiming  the  slaves  in  dispute  as  her's ;  but« 
in  November,  1836,  she  discontinued  her  suit.     The  rwuion 
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which  induced  her  to  dismiss  her  action,  does  not  appear  in  the 
record,  but  on  the  24th  of  April,  1836,  she  transferred  all  her 
rights,  title  and  interest  in  and  to  these  slaves  to  Louis  Gary, 
who  has  continued  in  possession  of  them  up  to  the  institution 
of  the  present  suit,  which  was  brought  on  the  31st  of  March, 
1642. 

It  is  well  settled  that,  a  plaintiff  in  a  petitory  action  must 
exhibit  a  title  in  himself,  and  must  recover  on  the  strength 
of  such  title.  None  has  been  produced,  except  the  sheriff's 
sale  to  Jean  Pierre  D6cuir,  which  is  no  title  at  all,  as  it  is  one 
which  he  made  to  himself  by  wrongfully  selling  the  slave  whom 
he  knew  to  be  the  property  of  another  person,  and  by  buying 
her  in  afterwards  at  the  sale  made  under  executory  proceedings 
instituted  by  himself  against  his  vendee.  As  it  cannot  be  pre- 
tended that  these  proceedings  affected  in  any  way  the  title  of 
Josephine,  under  whom  the  defendant  holds,  it  remains  to  be 
enquired  whether  she  has  lost  it  by  any  of  the  kinds  of  pre- 
scription known  to  our  law,  as  it  is  urged  on  the  part  of  the 
appellee.  The  property  of  slaves  may  be  acquired  by  prescrip- 
tion, with  or  without  title.  If  the  possessor  is  in  good  faith, 
and  has  a  just  title,  prescription  will  accrue  by  a  possession  of 
five  years,  as  against  a  person  living  in  the  State,  and  by  one 
of  ten  years  against  an  absentee.  The  same  species  of  pro- 
perty is  acquired  by  prescription  by  fifteen  years,  without  any 
title  on  the  part  of  the  possessor,  or  whether  he  be  in  good  faith 
or  not.     Civil  Code,  arts.  8437,  3438,  3489. 

The  just  title  required  to  enable  a  possessor  to  prescribe 
under  it  the  property  of  a  slave  by  five  or  ten  years,  must  be 
derived  from  a  person  whom  he  honestly  believed  to  be  the  real 
owner,  and  must  be  such  as  would,  in  its  nature,  be  sufficient 
to  transfer  the  property,  if  derived  from  the  real  owner.  Ibid* 
arts.  8450,  3451.  From  these  provisions  of  law,  it  is  manifest, 
that  the  possession  of  D^cuir,  or  of  his  representatives,  was 
never  accompanied  with  good  faith,  nor  founded  on  a  just  title. 
He  knew  that  he  was  without  any  right  or  title  to  the  slave 
Betcy)  and  that  she  belonged  to  Josephine,  for  whom  he  had  be- 
come surety  at  the  time  of  her  purchase,  If  then,  D^cuir,  or  his 
eitate,  has  acquired  any  right  to  the  slaves  in  dispute,  it  must 
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be  (by  the  long  prescription  of  fifteen  years,  which  requires 
neither  title  nor  possession  in  good  faith;  but  this  prescription, 
which  rons  both  against  residents  of  the  State  and  absentees, 
most  be  continuous  and  uninterrupted,  during  all  that  time ;  it 
must,  moreover,  be  public,  unequivocal,  and  amnio  domim.  Ibid, 
arts.  8405,  3466. 

The  evidence  does  not  satisfy  us,  that  J.  P.  D6cuir,  or  his 
heirs,  ever  had  the  possession  required  by  the  above  cited  arti- 
cles of  the  Code.  From  1818  to  1825,  during  which  time,  with 
a  short  interruption,  she  resided  on  the  plantation,  where  both 
Josephine  and  D6cuir  were  living  together,  she  must  be  consid- 
ered as  having  been  possessed  by  Josephine,  who  held  the  legal 
title  to  her ;  and,  in  point  of  fact,  the  evidence  shows  that  du- 
ring that  period,  Josephine  exercised  over  her  acts  of  owner* 
ship,  and  that  the  slave  worked  on  the  plantation  almost  exclu- 
sively for  her.  After  that  time,  and  for  several  years,  she  was 
in  the  corporeal  possession  of  neither;  they  had  both  left  the 
place,  which  was  no  longer  the  property  of  D6cuir.  All  the 
slaves  belonging  to  the  latter  were  removed  to  New  Orleans, 
except  Betcy  and  her  children,  who  remained  there  until  the 
defendant,  Gary,  purchased  the  plantation,  in  May,  1852.  D6- 
cuir  died  about  the  year  1826,  and  his  heirs  do  not  appear  to 
have  exercised  any  acts  of  ownership  or  possession  over  the 
slaves  in  dispute,  until  1832,  when  Beauvais  had  them  invento* 
ried  as  belonging  to  D6cuir^s  estate,  and  began  to  exercise  on 
them  some  acts  of  ownership.  Thus  it  appears  that,  even 
should  we  consider  Beauvais  as  having  possessed  Ihem  for  the 
'  estate  from  that  period,  there  would  not  be,  at  the  inception  of 
this  suit,  a  sufficient  length  of  time  to  prescribe  without  title 
or  good  faith ;  but  it  appears  that,  at  the  death  of  Beauvais, 
which  happened  about  the  year  1837,  the  estate  of  D6ouir 
again  remained  unrepresented  for  several  years,  and  that  the 
slaves  continued  to  live  on  the  plantation  of  the  defendant,  who, 
in  1838,  acquired  from  Josephine  all  her  right,  title  and  interest 
in  them.  It  is  clear  then  that  the  plaintiff,  who  has  shown  no 
legal  title  to  these  slaves,  has  acquired  none  by  prescription. 
The  circumstances  disclosed  by  the  record,  in  relation  to  Jose- 
phine's neglect  of  her  rights,  her  silence  when  D^cuir  sold 
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Betcy,  the  state  of  concubinage  in  which  she  lived  with  him, 
and  her  discontinuance  of  the  suit  brought  in  18859  cannot,  in 
our  opinion,  destroy  or  affect  her  title  in  a  contest  with  the 
heirs  of  said  D6cuir.  They  cannot  have  greater  rights  than 
their  ancestor.  He  would  not  surely  have  been  permitted  to 
avail  himself  of  his  own  wrong,  nor  would  he  have  been  lis- 
tened to,  had  he  pretended  that  the  adjudication  made  to  Jose- 
phine, in  1818,  was  for  his  account.  If  it  disguised  a  donation 
of  this  slave  by  D^cuir  to  his  concubine,  as  it  is  urged  by  the 
appellee's  counsel,  such  a  donation  was  not  prohibited  by  the 
law  in  force  at  the  time  it  was  made.  Code  of  1808,  p.  210, 
art  10. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  District  Court  be  reversed,  and  that  ours  be  for  the  defend- 
ant, with  costs  in  both  courts. 

Voorhies^  for  the  plaintiff. 

/.  E.  MorsCf  for  the  appellant. 


PnaBifON  C.  Wedebstrandt  v.  Jonas  Marsh. 

A  •heriff*!  lale  will  not  be  annulled  at  the  suit  of  a  creditor  of  the  defendant  in  exe- 
eutioii,  UDleM  it  be  ahown  that  the  former  has  been  injured  thereby.  Per  Curiam  : 
ThoQfh  the  aota  of  a  debtor  be  illegal  and  fraudulent,  yet  if  they  eaoae  no  damage 
to  any  one,  they  will  not  be  annulled. 

The  nullity  reaulting  from  a  failure  to  advertiae  a  sherifi'a  aale  for  the  time  required 
by  law,  if  not  an  abaolnte  one,  and  doee  not  of  itaelf  annul  the  sale.  The  adver- 
tiKmenta  maybe  waived  by  the  written  consent  of  the  parties. 

Where  a  plantation  ia  to  be  scdd  under  execution,  the  debtor  may  require  that  the 
sale  be  made  on  the  plane  itaelf.    C.  P.  665. 

Where  the  vendor  and  vendee  of  an  immovable  reside  in  the  same  house  possesuon 
follows  title. 

Appbal  from  the  District  Court  of  St.  Martin,  King^  J. 

Garland,  J.  The  plaintiff  sues  Marsh,  on  his  promissory  note, 
for  $400,  and  interest.  The  petition  is  in  the  usual  form,  with 
an  averment  that  the  note  was  given  to  secure  the  price  of  a 
sugar  mill,  sold  by  plaintiff  to  defendant.  After  a  prayer  for 
judgment,  the  petitioner  asks  that  his  privilege  as  vendor  may 
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be  recognised,  and  tiie  mill  be  sold  to  pay  his  demand.  The 
answer  of  the  defendant  is  a  general  denial. 

Martha  M.  Taylor  intervened  in  the  suit,  alleging  that  she 
was  the  owner  of  the  sugar  mill,  upon  which  the  privilege  is 
claiinedy  she  having  purchased  it,  with  other  property,  seised 
under  writs  of  execution  issued  in  favor  of  Kohn,  Daran  &  Co. 
against  Jonas  Marsh  and  others,  of  Martha  M.  Taylor,  tutrix  dz^c. 
against  Jonas  Marsh,  and  John  De  valcourt  and  others,  against  Jo- 
nas Marsh,  being  suits  Nos.  ^45, 3484, 3485,  in  the  District  Court 
of  the  parish  of  St.  Martin,  from  the  returns  on  which  writs  it 
will  appear,  that  she  purchased  the  plantation  and  various 
other  property  of  the  defendant,  among  which  is  the  sugar  mill 
in  question.  Wherefore  she  prays  to  intervene  in  the  case,  and 
oppose  the  claim  for  a  privilege  set  up  by  the  plaintiff.  The 
answer  of  the  latter  is,  a  general  denial  of  the  allegations  in  the 
intervention,  and  a  prayer  for  its  dismissal,  with  general  relief. 

The  evidence  introduced  on  the  trial  was  the  note  and  protest, 
and  proof  of  the  signature  of  the  defendant.  A  witness  for  the 
plaintiff  testified,  that  the  sugar  mill  formed  the  consideration 
of  the  note,  and  that  it  was  on  the  plantation  on  which  defend- 
ant resided  ever  since  the  date  of  its  delivery,  down  to  the  time 
of  triaL  That  Marsh  has  repeatedly  expressed  his  willingness 
to  pay  one  half  the  note,  and  that  the  mill  was  the  consideration 
of  it  This  acknowledgment  was  made  within  twelve  months 
previous  to  citation.  Witness  was  the  agent  between  plaintiff 
and  defendant,  in  the  purchase  of  the  mill,  and  Miller  was  no 
party  to  the  transaction,  although  defendant  always  contended 
that  he  was  bound  for  one  half.  The  intervener  has  repeatedly 
heard  witness  and  Marsh  holding  conversations  in  relation  to 
the  mill,  and  the  payment  of  the  price,  within  twelve  months. 
The  mill  originally  cost  81,500,  and  was  a  good  one  when  sold 
to  defendant.  It  was  admitted  that  the  intervener  is  the  daugh- 
ter of  the  defendant,  and  lives  with  him.  The  witness  cannot 
recollect  at  what  particular  place  he  held  his  conversations 
with  defendant ;  but  he  knows  that  repeated  conversations  were 
held,  and  that  the  intervener  was  present. 

In  behalf  of  the  intervener,  her  etxeoution,  as  tutriz» -dEO*, 
against  the  defmidant,  was  offered  in  evidence,  in  the  return  on 
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which  the  sheriff  details  his  proceedings,  and  the  application  of 
the  proceeds  of  the  sale  made  by  him  to  it  and  other  executions 
in  his  hands.  The  validity  and  existence  of  the  judgments  have 
not  been  denied  in  the  argument,  nor  any  question  raised  as  to 
their  correctness.  The  sheriff  returns  that  he  received  the  exe- 
cution on  the  24th  of  January,  1844,  and,  on  the  30th  of  the 
same  month,  seized  all  the  right,  title  and  interest  of  the 
defendant  in  and  to  certain  property,  which  he  proceeds  to 
describe,  being  four  tracts  of  land,  containing  different  quanti- 
ties, also  eleven  slaves,  seven  of  whom  are  fifty  years  of  ago 
and  upwards,  and  all  the  others,  except  one,  thirty-five  years 
and  upwards.  Besides  these,  a  quantity  of  plantation  uteBsils 
and  stock  were  seized.  The  sheriff  left  a  notice  of  seizure  with 
each  plaintiff,  and  with  the  deiendant,  notifying  each  of  them  of 
the  seizure  and  day  of  sale,  and  requesting  them  to  name  an  ap- 
praiser. On  the  day  of  seizure,  the  plaintiffs  in  the  executions, 
and  Marsh,  the  defendaiit,  agreed  that  the  property  should  be  sold^ 
on  the  second  Saturday  of  March,  1644,  on  the  plantation  of  the 
defendant,  waiving  all  formalities  except  that  of  appraisement* 
The  sheriff  advertised  the  sale  at  three  public  places  in  the 
parish,  and  on  the  day  proceeded  to  offer  the  property  for  salei 
after  appraisement.  The  property  was  estimated  at  $8,777  50^ 
by  appraisers  duly  sworn  and  appointed.  '  A  certificate  of 
mortgage  was  exhibited  and  read,  and  the  property,  being  a 
plantation  and  slaves,  with  stock  and  utensils,  it  appears,  was 
offered  for  sale  in  block.  There  was  no  bid  to  two  thirds  of  the 
appraisement  in  cash.  The  parties  had  entered  into  an  agree* 
ment,  in  writing,  that,  in  the  event  of  the  property  not  selling 
for  two  thirds  of  the  appraisement  in  cash,  the  sheriff  should 
at  once,  without  further  advertisement  or  formality,  pro- 
ceed to  offer  it  for  sale  on  a  credit  of  twelve  months.  The 
sheriff,  in  pursuance  of  this  agreement,  as  soon  as  it  was  ascer- 
tained that  two  thirds  of  the  appraisement  in  cash  was  not  bid 
at  the  time  and  place,  proceeded  at  once  to  offer  the*property  on 
twelve  months  credit,  when  it  was  adjudicated  to  Martha  M. 
Taylor,  for  85,550  00.  She  gave  her  bond,  with  security,  to 
Taylor  &  Devalcourt  for  93,407  98,  with  interest,  to  satisfy  their 
execution.     The  sheriff  applied  91,702  74,  to  the  discharge 
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of  the  execution  in  favor  of  Mrs.  M .  Taylor,  as  tutrix,  &c. ;  and 
lor  the  balance  of  the  sum  bid  by  her,  she  gave  her  twelve 
months  bond  to  the  defendant,  and  the  sheriff  made  her  a  regular 
deed,  as  he  states  in  his  return. 

The  parol  evidence  shows,  that  the  sale  was  advertised  in 
the  English  and  French  languages,  and  that^  at  the  time  of  the 
sale,  and  since,  Mrs.  Taylor  was  living  with  the  defendant  (her 
father),  on  the  plantation. 

On  the  foregoing  facts,  the  district  judge,  being,  as  he  says, 
satisfied  that  the  law  and  evidence  were  in  favor  of  the  plain- 
tiff^ and  against  the  defendant  and  intervenor,  gave  a  judgment 
for  the  former,  for  the  amount  of  the  note,  dismissed  the  peti- 
tion of  intervention,  and  recognised  the  privilege  of  the  plain- 
tiff on  the  sugar  mill.  From  this  judgment  the  defendant  and 
intervenor  have  appealed. 

As  to  the  defendant  Marsh,  it  appears  to  us  that  there  is 
no  ground  of  complaint  against  the  judgment  rendered  against 
him,  and  it  must  be  affirmed,  with  damages ;  but  as  to  the  judg- 
ment against  the  intervenor,  the  case  is  very  different. 

It  is  no  where  alleged  in  the  pleadings,  that  the  sale  made  by 
the  sheriff  is  illegal  or  fraudulent;  nor  is  it  alleged,  norproved« 
that  the  defendant  is  insolvent,  or  unable  to  pay  his  debts.     It 
is  not  intimated  *even,  that  Marsh  owed  any  other  debts  than 
those  in  favor  of  the  creditors  in  the  executions  and  the  present 
plaintiff,  and  the  return  of  the  sheriff  shows,  that  there  was  a 
surplus  of  the  proceeds  of  the  sale,  nearly  equal  to  the  plain- 
tiff's demand.    Thus,  without  any  allegation  of  fraud,  collu- 
sion, or  nullity  of  any  kind,  this  court  is  called  on  to  say,  that 
the  proceedings  of  the  sheriff  are  illegal,  the  acts  of  M.  M.  Tay* 
lor  and  her  father    collusive  and  fraudulent,   the  appraisers 
guilty  of  fraud  and  perjury,  and  a  sale  made  by  an  officer  of 
the  law  absolutely  null  on  its  face,  and  all,  at  the  instance  of 
a  creditor,  who  does  not  allege,  nor  prove  that  he  has  been  in* 
jnred,  or  is  likely  to  be  ipjured  by  the  proceedings.    The  defen- 
dant has  given  good  security  for  a  suspensive  appeal  in  the 
sum  of  9600,  and  as  the  judgment  must  be  affirmed  as  to  him, 
we  cannot  see  how  the  plaintiff  can  be  injured.     This  court  has 
repeatedly  decided  that  the  acts  of  a  debtor  may  be  illegal  and 
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frandalent,  yet  if  they  cause  no  damage  to  any  one,  they  will 
not  be  annulled. 

The  counsel  for  the  appellee  contends,  that  the  judgment 
against  the  intervenor  should  be  affirmed,  because  the  proceed* 
ings  under  the  execution  were  illegal  and  informal,  and  the  sale 
fraudulent  and  collusive.  It  is  not  denied,  that  the  judgments 
in  favor  of  Taylor,  Devalcourt  and  the  intervenor  against 
Jonas  Marsh  were  valid  and  legal,  and  founded  upon  real 
debts;  nor  is  any  difficulty  made  as  to  the  legality  of  the  exe- 
cutions. The  seizure  appears  to  us  to  have  been  made  in  the 
manner  required  by  law.  The  sheriff  in  his  return  says,  and 
a  witness  testifies,  that  the  sale  was  advertised  at  three  public 
places ;  but  the  counsel  urges  that  the  sale  was  not  advertised 
for  the  length  of  time  required  by  law.  It  is  true,  that  only 
twenty  seven  or  twenty  eight  days  elapsed  between  the  posting 
of  the  advertisements  and  the  S6de,  but  this  defect,  in  our  opin- 
ion, is  cured  by  the  written  consent  of  the  parties  to  w£dve  the 
time.  If  not  cured  by  the  consent  of  the  parties,  the  nullity 
resulting  from  it  is  not  absolute,  and  does  not  of  itself  annul 
the  whole  sale.  The  cases  cited  from  1  Robinson  331,  and  5 
La.  485,  are  different  from  the  present  in  this,  that  it  was  the 
defendants  in  the  executions,  or  their  heirs,  who  claimed  to  set 
aside  the  sales  on  the  ground  of  illegal  advertisements,  and  of 
there  being,  consequently,  no  divestment  of  title,  as  no  consent 
was  given.  As  to  the  sale  being  fraudulent  and  collusive,  we 
have  before  said  there  is  no  allegation  or  proof  of  either ,  and 
we  do  not  think  it  can  be  inferred  from  the  waiver  of  a  few 
days  in  the  time  for  advertising. 

It  is  fhrther  objected  in  the  points  filed,  that  there  was  no 
legal  and  proper  appraisement  of  the  property,  it  being  falsely 
and  fraudulently  appraised  at  not  more  than  one  third  of  its 
value ;  that  some  articles  were  not  appraised  at  all,  and  the 
sugar  mill  in  question  was  only  appraised  at  ten  dollars. 
There  is  no  evidence  in  the  record  to  sustain  this  serious  im- 
peachment of  the  integrity  of  the  appraisers.  They  appear  to 
have  been  sworn  according  to  law,  and  legally  chosen.  There 
is  no  evidence  that  they  are  dishonest  men,  nor  that  the  pro- 
perty was  worth  more  than  the  value  they  placed  on  it.    What 
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articles  were  not  appraised  the  counsel  has  not  taken  the 
trouble  to  designate,  nor  has  he  shown  the  sugar  mill  was  worth 
more  than  the  appraisement.  The  plaintiff  sold  it  to  the. de- 
fendant nearly  two  years  before  the  appraisement,  and  it  had 
then  been  used  a  considerable  time.  We  see  nothing  on  the 
face  of  the  appraisement  that  is  illegal,  and  the  plaintiff  has 
offered  no  evidence  to  prpve  that  it  was  so.  It  may  be  true 
that  the  property  was  appraised  and  sold  for  less  than  its  value, 
but  we  see  no  proof  of  it.  A  witness  states  that  the  day  of  the 
sale  was  a  rainy  and  boisterous  one,  and  that  there  was  no 
person  present  but  the  sheriff,  the  parties  and  the  appraisers* 
The  defendant  required  the  sheriff  to  make  the  sale  at  his  place 
of  residence,  which  he  unquestionably  had  a  right  to  do.  Code 
of  Practice,  art.  665.  The  parties  could  not  foresee  that  the  day 
would  be  unfavorable,  and  that  people  would  not  attend  to  bid 
for  the  property.  It  appears  that  the  appraisement  was  so  high, 
that  no  bid,  in  cash,  to  the  amount  of  two-thirds  of  it,  could  be 
obtained,  and,  consequently,  the  property  had  to  be  offered  on 
a  credit  of  twelve  months. 

As  to  the  sale  made  at  twelve  months'  credit,  without  further 
advertisement,  it  is  not  impeached  by  the  plaintiff  in  his  answer^ 
nor  even  in  the  points  filed  by  his  counsel  in  this  court ;  and  no 
damage  appears  to  have  resulted  from  it  to  the  plaintiff ;  it  is, 
therefore,  unnecessary  to  notice  it  further. 

It  is  said  that  the  defendant  has  remained  in  possession  of  the 
mill  ever  since  its  deliver}%  and  has  never  parted  with  the  legal 
possession  of  the  property.  It  is  sufficient  to  say,  in  reply  to 
this  objection,  that  the  defendant  and  intervenor  resided  in  the 
same  house,  and,  that  being  so,  the  possession  follows  the  tide. 

It  is  ordered  and  decreed  that  the  judgment  of  the  District 
Court,  so  far  as  it  relates  to  James  Marsh,  be  affirmed,  with 
costs,  and  ten  per  cent  damages,  for  a  frivolous  a  appeal ;  but 
so  far  as  it  relates  to  the  intervenor,  Martha  M.  Taylor,  it  is  or- 
dered and  decreed  that  the  judgment  be  annulled  and  reversed, 
and  that  the  opposition  of  Martha  M.  Taylor  to  the  privilege 
claimed  by  th^  plaintiff  on  the  sugar  mill  mentioned,  be  sus- 
tained, and  his  claim  rejected  ;  he  paying  the  costs  of  the  inter- 
vention in  both  courts. 

NichollSf  for  the  plaintiff. 

MagiUf  for  the  defendant  and  intervenor,  appellants. 
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ABANDONMENT  Or^UIT. 
See  Prescsiption,  5. 

ACCESSION. 

Where  a  lessee  of  ground  constrncts  buildings  or  other  works  thereon,  with  his 
own  materials,  the  owner  of  the  soil  may  keep  them  on  paying  the  value  of  the 
materials  and  the  price  of  the  workmanship.  C.  C.  497, 498,  600.  The  les- 
see having  only  the  right,  at  the  expiration  of  the  lease,  to  claim  ihe  value  of 
the  materials  and  the  price  of  the  workmanship,  such  buildings  or  works  can 
neither  be  alienated  nor  mortgaged  by  him.  He  may  alienate  his  right  to 
claim  compensation,  or  to  take  the  buildings  away ;  but  such  a  right  is  not 
susceptible  of  being  mortgaged.  Bo  where,  by  the  terms  of  the  lease,  any 
buildings  erected  by  the  lessee  are  to  become  the  property  of  the  lessor  at  its 
expiration,  without  his  being  bound  to  pay  any  compensation  therefor,  the 
lessee  has  only  a  mere  moveable  right  of  possession  and  enjoyment,  incapable 
of  being  mortgaged.    Miller  v.  Michoud,  225. 

ACT  SOUS  SEING  PRIVE. 

1.  As  a  general  rule,  an  act  under  private  signature  has  no  date  as  to  third  per- 
sons ;  but  a  date  may  be  given  to  it  by  facts  dehors  the  act,  as  by  proof  of  the 
death  of  the  person  in  whose  hand-writing  it  is  shown  to  have  been  drawn  up, 
or  of  a  subscribing  witness.     Prevost  v.  EUis,  56. 

2.  Proof,  by  a  subscribing  witness,  that  an  act  of  sale  of  real  property  was  seitig 
privi  was  signed  and  executed  on  the  day  of  its  date,  is  insufficient  to  give  it 
ef^t  from  its  date,  as  to  third  persons.  Parol  evidence  is  admissible  only  to 
prove  the  date  of  the  act,  as  between  the  parties.    lb, 

ADMINISTRATOR. 

See  Successions. 

ADMISSION. 
See  Pleading,  VII. 

AGENT. 

1.  An  agent  is  responsible  for  any  damage  that  may  result  from  his  neglect  of 
duty.    C.  C.  2971 ,  2972.    Kirkby  v.  Armisteady  81 . 

2.  One  who  has  managed  all  the  business  of  a  succession,  under  an  agreement 
by  which  a  thixd  person  consented  to  become  the  security  of  the  plaintiff  as 
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administratrix,  on  the  condition  of  her  trusting  the  sole  management  of  the 
estate  to  the  former,  will  be  allowed  the  usual  commissions  of  an  adminiBtralory 
as  an  offiet,  yro  (onto,  against  any  claim  by  the  plaintiff  for  a  sum  coming  to 
her,  as  the  widow  of  the  deceased,  from  the  succession.    BaU  ▼•  Hodgg^  390. 

See  Bank,  1,  2. 

AMENDMENT. 

See  Plbading,  20,  25. 

ANSWER. 
See  Pleading,  IV. 

APPEAL. 
I.  From  what  Judgments  an  Appeal  mil  lie. 
n.  When  Appeal  may  be  taken. 

III.  Effect  of  Appeal  in  Suspending  ExeciUian. 

IV.  Rean^d  of  Appeal. 
V.  Costs  on  Appeal. 

VI.  Judgment  on  Appeal  and  Damages. 
VII.  Recourse  against  Surety  on  Appeal  Bond. 

I.  FVom  what  Judgments  an  Appeal  will  lie. 

1.  Where  the  amount  sued  for  by  the  plaintiffs  is  under  three  hundred  dolkiBf 
but  that  clauned  by  defendant  in  reconvention  exceeds  that  sum,  the  recon- 
ventional  demand  will  alone  be  considered  on  appeal.    Ex  parte  Goodwin^  13. 

2.  The  signature  of  the  judge  is  required  only  to  final  judgments.  C.  P.  646. 
Other  decrees  or  orders  made  in  the  course  of  a  suit,  may  be  entered  on  the 
minutes,  and,  where  they  may  cause  irreparable  injury,  may  be  appealed 
from,  though  not  signed.   C.  P.  544.    KrcnuOer  v.  Bank  (/  UnUed  States^  160. 

3.  A  garnishee  having  answered  the  interrogatories  propounded  to  him,  took  a 
rule  on  plaintiffs  to  show  cause  why  he  should  not  be  allowed  to  file  a  supple- 
mental answer.  Plainti^  averring  that  the  answer  filed  by  the  garnishee 
was  evasive  and  insufficent  and  amounted  to  a  judicial  confession  in  their 
&vor,  and  cannot  be  done  away  with  by  any  subsequent  answer,  tiiaf  mea^ 
sures  have  been  taken  to  fix  the  liability  of  the  garnishee  by  obtaining  an 
order  directing  him  to  deliver  to  the  sheriff  a  transfer-warrant  for  certain 
shares  of  stock  held  by  him  for  the  defendants,  and  that  the  supplemental 
answer  came  too  late,  moved  for  a  judgment  against  the  garnishee  for  the 
amount  claimed  by  them.  The  supplemental  answer  was  allowed  to  be  filed, 
and  the  motion  lor  a  judgment  against  the  garnishee  overruled,  by  an  order 
entered  on  the  minutes,  but  not  signed.  On  appeal  by  plaintiflh :  HbH  that 
the  appeal  must  be  dismissed,  the  judgment  being  an  interlocutory  <me,  not 
producing  irreparable  injury.    lb. 

4.  No  appeal  will  lie  from  a  judgment  on  an  opposition  by  a  third  person,  claim- 
ing to  be  paid  by  preference  to  the  mortgage  creditor  but  of  the  proceeds  of 
property  sold  under  an  order  of  seizure  and  Ealei  where  the  amount  claimed  by 
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the  opponent  is  only  three  hundred  doUare,  though  the  claim  for  which  the 
order  of  seizure  and  sale  was  issued  exceed  that  amount 

Citizens*  Bank  cf  Louisiana  v.  BroOierSy  217. 
6.  An  appeal  ¥rill  lie  from  an  interiocutoiy  judgment  which  may  work  irrepara- 
Ue  injury.    DupJessis  v.  Lastrapesy  461. 

6.  Plaintifls,  alleging  that  a  servitude  exists  on  the  lands  of  the  defendants^  by  the 
terms  of  the  original  grant  under  which  they  hdld»  by  which  the  owners  are 
bound  to  construct  and  keep  in  repair  forever  a  certain  bridge  and  road, 
obtained  a  judgment,  declaring  the  servitude  to  exist,  and  ordering  the  defend- 
ants to  keep  the  bridge  and  road  at  all  times  in  repair.  There  was  no  allega^ 
tion  in  the  petition  or  answer,  as  to  the  value  of  the  servitude :  nor  were  any 
damages  claimed  or  proved.  On  an  appeal  by  defendants :  HeM^  that  there 
being  nothing  to  show  that  the  court  has  jurisdiction,  the  appeal  must  be  die- 
missed.    Police  Jury  of  St,  Landry  v.  Fontaine,  476. 

7.  No  appeal  will  lie  from  a  jadgment  refusing  a  continuance ;  if  improperiy 
refused,  the  error  may  be  corrected  by  appeal  irom  the  final  judgment  C.  P. 
566.    Gautret  v.  Constant,  486. 

n.  When  Appeal  may  be  taken. 

8.  A  non-resident  may  appeal  at  any  time  within  two  years  from  the  day  on 
which  final  judgment  was  rendered  (C.  P.  593) ;  and  where  the  plaintifls 
allege  in  their  petition  and  afiSdavit  for  an  attachment,  that  the  defendants 
reside  out  of  the  State,  they  will  be  concluded  thereby. 

KrauHer  ▼.  Bank  cf  United  States,  213. 

in.  Effect  of  Appeal  in  Suspending  Eocecutum. 

9.  The  provision  of  the  second  section  of  the  act  of  3  March,  1819,  which  de- 
clares that  no  appeal,  taken  from  a  judgment  in  favor  of  a  landlord  in  an 
action  to  recover  possession  of  the  premises  after  the  termination  of  the  lease, 
shall  suspend  execution,  is,  as  to  judgments  rendered  in  such  cases  by  the  City 
Court  of  New  Orleans,  virtually  repealed  by  ss.  4, 6  of  the  act  of  10  March, 
1838 ;  and  a  suspensive  appeal  may  be  obtained  in  all  such  cases,  on  giving 
bond,  with  sufficient  surety,  for  any  damage  which  the  appellee  may  sustain 
in  consequence  of  the  delay  occasioned  thereby. 

Staie  V.  Judge  of  City  Court  cf  New  Orleans,  394. 

IV.  Record  of  Appeal. 

10.  Where  the  clerk  of  the  court  from  which  an  appeal  has  been  taken  certifies, 
in  his  answer  to  a  certiorari,  that  several  pages  of  the  note  of  the  evidence, 
made  by  the  judge  to  serve  as  a  statement  of  &cts,  have  been  lost,  so  that  the 
record  cannot  be  completed,  the  case  will  be  remanded  for  a  new  trial. 

Evins  V.  Murphy,  477. 

11.  A  case  will  not  be  decided  on  its  merits,  unless  the  record  contain  all  the 
evidence  upon  which  it  was  tried  below ;  and  where  it  is  not  the  appellant's 
fiiult  that  the  record  is  incomplete,  he  will  be  entitled  to  relief.    lb. 

12.  Where  the  record  of  appeal  was  not  filed  for  more  than  twelve  months  after 
the  return  day,  no  application  having  been  made  for  further  time,  and  it  is  not 
pretended  that  the  appellant  was  prevented  from  filing  it  sooner  by  any  event 
not  under  his  control,  the  appeal  will  be  dismissed.    Liitell  v*  Dolbear,  485. 
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V.  Costs  on  Appeal. 

13.  Security  for  the  costs  of  the  clerk  of  the  Supreme  Court  is  not  required  by 
any  law,  but  by  a  rule  of  court  Under  this  rule  the  clerk  may  refuse  to  re- 
ceive the  transcript,  unless  security  be  given.  But  if  received,  without  object 
tion  on  account  of  w&nt  of  securi^,  he  cannot  afterwards  consider  the  tran- 
script as  not  filed,  at  least  until  the  appellant  has  been  put  in  default,  by  a 
denuuid  of  security.    Rivarde  v.  Palfrey,  282. 

YI.  Judgment  on  Appeal  and  Damages, 

14.  The  Conmiercia]  Court  of  New  Orleans  has  no  jurisdiction  of  petitory  or 
possessory  actions.  Act  of  14  March,  1839,  s.  3.  But  where  an  exception 
to  its  jurisdiction  on  that  ground,  has  been  improperly  overruled  below,  the 
Supreme  Court  will  examine  and  decide  the  case  on  its  merits,  under  the  fourth 
section  of  the  act  of  14th  March,  1839,  which  declares  that  *'no  judgment 
rendered  in  tiie  Commercial  Court  shall  be  void  for  want  of  jurisdiction,  but 
in  case  it  be  determined  that  the  court  had  not  jurisdiction  of  the  case,  the 
court  to  which  the  appeal  is  taken  shall  condemn  the  plaintiff  to  pay  all  costs 
in  the  court  of  the  first  instance,  though  a  judgment  may  be  rendered  in  the 
Supreme  Court  in  his  favor." 

Second  MunicipdlUif  of  New  Orleans  v.  Garland,  387. 
16.  Though  an  appeal  be  taken  by  defendant  merely  for  delay,  no  damages  can 
be  allowed  unless  prayed  for  by  the  appeUee.    Gradenigo  v.  IBcks,  481. 

YII.  Recourse  against  Surety  on  Appeal  Bond. 
16.  No  recourse  can  be  had  on  the  sureties  in  an  appeal  bond,  until  it  be  deariy 
shown  by  the  creditor,  that  the  proceeds  of  the  sale  of  all  the  estate  and  eftcts 
of  the  principal  have  proved  insufficient  to  discharge  his  demand.  So,  where 
a  husband  appeals  from  a  judgment  against  him  for  a  community  debt,  and 
dies,  leaving  children  and  a  widow  who  accepts  the  community,  the  sureties 
on  the  appeal  bond  will  be  liable  only  in  case  the  judgment  is  not  satisfied  by 
the  widow  and  heirs  so  far  as  they  are  respectively  bound  for  it,  and  cannot  be 
satisfied  by  the  sale  of  all  their  property,  real  and  personal,  liable  for  its  pay- 
ment   8aulet7.  Trqpagmer,2ee. 

ARREST. 

A  non-resident  debtor  arrested  under  the  2d  section  of  the  act  of  28  March, 
1840,  having  been  released  on  executing  a  bond,  in  pursuance  of  the  first  sec- 
tion of  the  amendatory  act  of  the  same  date,  with  surety,  tiie  condition  of  which 
was  that  he  should  not  depart  from  the  State  within  three  months  without 
leave  of  the  court,  on  a  rule  against  the  bail  to  show  cause  why  he  should  not 
be  condemned  to  pay  the  amount  of  the  judgment,  it  was  proved  that  the 
debtor  had  lefi;  the  State  within  the  three  months,  and  that  a^  fa.  against  him 
had  been  returned  nulla  bona,  but  that  he  was  present  in  court  on  the  trial  of 
the  case,  and  oflfered  to  surrender  himself  in  discharge  of  his  bail :  Held,  that 
the  ofifer  to  surrender  cannot  avail  the  surety,  as,  since  the  acts  of  1840,  no 
officer  had  authority  to  take  the  principal  into  custody  on  such  suirendor ;  and 
that  the  departure  of  the  latter  from  the  State,  within  the  three  months,  and 
the  return  of  a JL  fa.  against  him  unsatisfied,  fixed  the  liability  of  the  surety. 

Lindky  v*  Hagens^  904. 
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ATTACHMENT. 

1.  The  sliare  of  a  member  of  a  partnership  may  be  seized  and  sold  to  satisiy  his 
indlTidual  cieditors,  subject  to  the  debts  of  the  partnership ;  and  such  seizure, 
if  legal,  operates  a  dissolution  of  the  partnership.  C.  C.  2794.  But  a  credi- 
tor of  one  partner  cannot  seize  under  execution,  or  attach  any  particular  thing 
or  piece  of  property  belonging  to  the  partnership,  nor  any  portion  of  it,  to  satp 
isiy  his  debt.  The  whole  share  or  interest  of  the  indebted  partner  in  the  part- 
nership must  be  seized  or  attached,  when  the  partnership  will  be  dissolved,  and 
the  creditor  entitled  to  satisfaction  out  of  the  share  of  his  debtor,  after  pay- 
ment of  the  partnership  debts.  The  interest  of  a  partner  is  a  distinct  thing, 
and  must  be  taken  as  a  whole.    Bajik  of  Tennessee  v.  McKeage,  130. 

2.  A  creditor  of  a  residuary  legatee,  or  deyisee,  of  one  whose  succession  is  being 
administered  in  another  State,  cannot  attach  specific  property  of  the  succes- 
sion, while  still  in  possession  and  under  the  control  of  the  executor,  and  the 
estate  not  yet  fully  administered.  The  property  must  be  considered  as  the 
executor's,  for  the  purposes  of  his  trust.     ThcmhiU  v.  Christmas,  201. 

3.  Defendants  haying  attached  certain  bank  bonds  and  notes  belonging  to  plain- 
tiff, and  having  recovered  judgment  in  the  court  below,  caused  them  to  be  sold 
under  a  JL  fa.  The  judgment  was  reversed  on  a  devolutive  appeal.  Plain- 
tiff, in  an  action  for  damages  for  the  illegal  attachment,  having  proved  that 
the  bonds  and  notes  had  fallen  in  value  pending  the  seizure,  and  that  they 
were  sold  for  much  less  than  they  might  have  been  sold  for  had  no  attachment 
been  issued :  Held,  that  the  defendants  should  pay  the  actual  damages  caused 
by  their  attachment.    Horn  v.  Bayard,  259. 

4.  A  garnishee  is  but  a  stakeholder ;  he  has  nothing  to  do,  but  to  take  care  of 
himself.  He  cannot  interfere  between  the  plaintiff  and  defendant,  nor  oAers 
claiming  what  he  holds  or  owns,  but  must  pay  to  whomsoever  the  court  may 
order  him.    Hazard  v.  Agricultural  Bank  rf  Mississippi,  326. 

6.  Where  a  debt  due  to  defendants  by  a  note  secured  by  mortgage,  had  been 
transferred  to  third  persons  by  a  notarial  act  recorded  in  the  office  of  the  par- 
ish judge,  but  before  notice  of  the  transfer  was  given  to  the  maker  of  the  note, 
the  debt  was  attached  by  a  creditor  of  defendants,  the  attaching  creditor  will  be 
entitled  to  be  paid  by  preference  out  of  the  proceeds,    lb. 

6.  Debts  due  to  a  foreign  corporation  may  be  attached.    R. 

ATTORNEY  AT  LAW. 

1.  The  Commercial  Court  of  New  Orleans  has  no  jusisdiction  of  proceedings  to 
cancel  the  license  of  an  attorney  at  law.     Che»alon  v.  Schmidt,  91 . 

2.  The  license  of  an  attorney  at  law  cannot  be  withdrawn  or  annulled,  unless  on 
conviction  in  the  manner  prescribed  by  the  act  of  27  March,  1828.  The  pro- 
ceedings must  be  by  information  before  the  District  Court  of  the  domicil  of 
the  accused ;  and  there  must  be  a  trial  by  jury.  Acts  31  March,  1808,  s.  6. 
27  March,  1823,  s.  3.    22  March,  1826,  s.  1.     lb. 

3.  A  syndic  of  the  creditors  of  an  insolvent,  though  himself  an  attorney  and 
counsellor  at  law,  may  procure  the  assistance  of  counsel  in  cases  in  which  he 
needs  it    He  is  a  judge  of  the  necessity ;  and  where  the  value  of  the  servi- 
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ces  is  proved,  and  it  is  not  sliown  that  anch  assistance  was  impropeiiy  sought, 
the  fees  of  the  counsel  most  be  paid  out  of  the  estate  surrendered. 

WUcox  V.  His  CredUortj  346. 
4.  A  note  executed  by  a  married  woman,  without  the  authorisation  of  her  hus- 
band or  of  the  judge,  for  the  fees  of  counsel  employed  by  her  to  institute  a 
suit  against  her  husband  for  a  separation  of  property,  is  not  binding  on  her. 
C.C.  123, 127, 129,  1776,  1779.  The  order  of  the  judge,  authorising  her  to 
sue,  cannot  be  considered  as  empowering  her  to  contract  with  any  one  with 
reference  to  the  suit  But  where  a  suit  for  separation  has  been  actually 
brought,  the  attorneys  employed  by  her  may  sue,  on  a  quantum  meruit,  for  the 
value  «f  tbek  services.    Craw  v.  Yocom,  606, 

BANK. 
L  Bcmks  generally. 
II.  Union  Bank  of  Louisiana. 

L  Banks  generally. 

I.  The  powers  and  the  4uties  of  the  officers  of  a  bank  being  defined  by  its  char- 
ter and  by-laws,  they  will,  when  acting  within  the  sphere  of  their  respective 
duties,  represent  the  corporation,  and  bind  it  by  their  acts ;  but  in  other  mat- 
ters they  can  only  represent,  or  act  for,  it  when  authorised  by  a  resolution  of 
the  board  of  directors.    ReedY.  PoweU^  98. 

d.  A  cashier  of  a  bank  has  no  authority,  by  virtue  of  his  office,  to  represent  the 
bank  at  a  meeting  of  the  creditors  of  an  insolvent,  and  to  vote  for  a  syndic.  A 
resolution  of  the  board  of  directors  can  ak>ne  empower  him  to  do  so.  But  a 
ratification  by  the  directors  of  the  acts  of  a  cashier  who  had  voted  at  a  meet- 
ing of  creditors  without  authority,  made  after  the  proceedings  before  the  notaiy 
were  closed  and  the  ten  days  had  expired  after  which  the  rights  of  the  parties 
claiming  the  syndicship  became  fixed,  cannot  afikst  rights  previously  acquired. 
C.  C.  1789,  2262.    Act20  February,  1817.    16. 

Z.  The  managers  of  a  bank  appointed  under  the  provisions  of  the  29th  section 
of  the  act  of  14  March,  1842,  psoviding  for  the  liquidation  of  banks,  may  be 
4raed  for  any  cause  of  action,  though  arbing  under  the  administration  of  former 
ftxMuds  of  directors.     GaiUard  v.  Citizens  Bank  of  Louisiana,  168. 

4.  Though  a  bank  has  been  put  in  liquidation  under  the  29th  section  of  the  act 
of  14  March,  1842,  and  an  order  has  been  made  staying  all  proceedings  against 
it,  a  creditor  may  sue  the  bank  hi  the  court  before  which  the  proceedings  for 
liqiadaticm  are  pending,  where  he  only  prays  for  a  judgment  recognising  his 
claim,  and  ordering  it  to  be  paid  in  course  of  administration.    lb. 

JL  Action  by  a  bank,  in  liquidation  under  the  acts  of  14  and  26  March,  1842,  to 
reoover  the  amount  of  a  dividend  doe  on  stock  held  by  it  in  another  corpora- 
tion, to  which  it  was  indebted  in  a  larger  sum  for  money  on  deposit:  Hdd, 
Ihat  the  claim  of  the  bank  was  discharged  by  compensation.  Act  6  April, 
1843,  s.  2. 
Citizens'  Bank  cf  Louisiana  v.  LevSe  Steam  Cotton  Press  Company,  286. 

II.  Union  Bank  of  Louisiana. 
6.  Under  the  24th  section  of  the  act  of  3  April,  1832,  incorporating  the  Union 
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ftink  of  Leoisiana,  the  right  of  the  bank  to  seize  and  sell  pix^itjr  rabrtgaged 
to  it  for  stock  or  loans,  is  not  impaired  by  the  death  of  the  mortgagor ;  and  the 
bank  may  proceed  to  enforce  the  sale  of  the  property  via  executiva,  where  it 
has  a  title  importing  a  confession  of  judgment,  or  via  ordinaria  by  obtaining  a 
judgment  against  th6  representatives  of  the  mortgagor  (C.  P.  61,  63,  64,) 
when  it  has  no  snch  title,  and  these  proceedings,  to  avoid  the  delays  and 
formalities  from  which  it  wM  the  intention  of  the  legisiattire  to  relieve  the 
bank,  must  necessarily  be  before  the  ordinary  tribunals,  as  a  Court  of  Ph>^ 
bates  can  issue  no  order  of  seizure  and  sale,  nor  fi.  fa.,  and  can  only  order  the 
sale  of  the  property  and  payment  of  the  debt  in  due  course  of  administration. 
C.  P.  986,  987,  990,  991,  993.  The  words  ''according  to  law;'  in  the  a4tii 
section,  refer  to  the  seizure  and  sale  authorised  by  that  section,  and  mean  thit 
all  the  requirements  of  the  law  as  to  notice,  appraisement,  advertisement,  &c. 
must  be  complied  with — not  that  payment  must  be  sought  in  the  Probate  Court, 
concurrently  with  the  other  creditors  of  the  deceased.  If  the  proceeds  of  the 
aale  of  the  mortgaged  property  should  not  pay  the  whole  claim,  the  bank  must 
go  mto  the  Court  of  Probates  for  the  balance,  and,  if  the  claim  should  not  be  ad- 
mitted, sue  the  representatives  of  the  deceased  in  that  court ;  and  this,  whether 
.  the  original  proceedings  were  ma  executiva  or  via  ordinaria,         /*jCl  ^ 

BANKRUPT.  ^  ^  ^ 

1.  A  bankrupt,  discharged  by  a  District  Court  of  the  United  States  tinder  the  Act 
of  1841,  has  a  right  to  have  the  mortgages,  recorded  against  him  for  the  pu]^ 
pose  of  securing  debts  from  which  he  has  been  discharged,  erased,  so  far  as 
they  may  efiect  his  future  property.  And  where  a  rule  has  been  taken  in  the 
District  Court  oa  the  recorder  and  the  mortgagees,  to  show  cause  why  th^ 
mortgages  should  not  be  erased,  and  no  cause  has  been  shown,  and  the  rule 
has  been  made  absolute,  and  the  recorder  refuses  to  make  the  erasure,  a  man- 
damus may  be  obtained  from  a  state  court  to  compel  him  to  do  so.  Per 
Curiam :  As  the  debts  secured  by  the  mortgages  cannot  be  recovered  but  in 
the  event  of  the  certificate  being  annulled  for  fraud,  it  is  unjust,  in  the  absened 
of  any  such  charge,  that  the  mortgages  should  stand  recorded  as  operating  on 
the  future  property  of  the  bankrupt.    Diggs  v.  Priewr,  64. 

di  A  wife  having  obtained  a  judgment  of  separation  of  property,  leried  ^fi.fd,  oH 
the  property  of  the  husband,  who  subsequently  applied  for  the  benefit  of  the 
bankrupt  act  of  Congress,  of  19th  August,  1841,  and  was  discharged.  The 
wife's  execution  not  having  been  satisfied  in  full :  Hdd,  that  the  balance  of  the 
^bt  due  by  the  husband^  was  extinguished  by  his  discharge. 

AUiaiigY,Egdny%i4t. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
L  Power  to  drawer  endorse  in  the  name  of  another. 

II.  Presentment  for  payment^  Protest  and  Notice, 

in.  Release  of  a  Party. 

IV.  Evidence  in  Actions  on  Bills  and  Notes. 

y •  Defence  to  Actions  on  Bills  and  Notes, 
Vol.  XI.  6» 
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I.  Power  to  draw  or  endorse  in  the  name  of  another. 

1.  After  the  dissolution  of  a  partnership,  no  one  of  the  partners  can  use  the 
social  name  so  as  to  bind  the  rest  To  draw  or  endorse  a  note  in  the  name 
of  the  partnership,  the  authority  must  be  express  and  special. 

Cair  ▼.  Woodsy  95. 

n.  Presentment  for  payment^  Protest  and  Notice. 

2.  It  is  not  indispensable  that  demand  of  payment  of  a  note  or  bill  should  be 
made,  and  notice  of  non-payment  given,  by  a  notary.    Faliain  t.  Dupri^  464. 

3.  The  acts  of  14  March,  1823,  and  13  March,  1827,  authorising  notaries,  parish 
judges,  and,  in  some  cases,  justices  of  the  peace,  to  protest  and  give  notice  of 
the  protest  of  bills  and  notes,  have  introduced  no  new  rule  as  to  demand  of 
payment,  or  the  diligence  to  be  used  in  giving  notice  of  protest  They  merely 
introduced  a  new  mode  of  proof,  unknown  to  the  commercial  law.    lb. 

4.  A  presentment  of  a  bill  or  note  for  payment,  and  notice  of  non-payment  given 
by  an  agent  of  the  holder,  or  by  any  per^n  lawfully  in  possession  for  the  pur- 
pose of  demanding  payment,  is  sufficient    lb, 

A.  A  notary  to  whom  an  inland  bill  had  been  given  to  demand  payment,  testified, 
that  he  called  on  the  day  of  payment,  during  the  usual  business  houn,  at  plain- 
tiff's counting-house,  which  wm  named,  on  the  face  of  the  bill,  as  the  place  of 
payment,  but  found  no  one  there,  and  that  he  waited  a  short  time  withoul  ee^ 
ing  any  one  of  whom  he  could  make  a  demand ;  that  he  afterwards  sent  hie 
clerk  to  make  a  demand,  who  returned  the  note  to  him  unpaid;  and  that  one 
of  the  plaintifi  soon  after  came  to  the  notary's  office,  where  he  demanded  pay- 
ment of  him,  and  was  mformed  that  the  bill  could  not  be  paid :  JEfeU,  that  the 
demand  made  of  one  of  the  plaintifts  at  the  notaiy's  office,  and  his  answer, 
show  that  the  note  would  not  have  been  paki  thou^  he  had  waited  longer,  or 
some  one  been  present  when  he  called  at  the  place  of  payment;  that  no  11907 
resulted  to  the  endorser ;  and  that  the  demand  was  sufficient    lb, 

6.  A  demand  of  payment  of  an  inland  bill,  made  by  tiie  derk  of  a  notaiy  to 
whom  the  bill  had  been  given  for  the  purpose  of  making  a  demand  and  givii^ 
notice  in  case  of  dishonor,  is  sufficient.  The  notary  had  a  right  to  appoint  a 
substitute,  for  whose  acts  he  was  answerable ;  and  where,  in  such  a  ease,  die 
notices  of  non-payment  were  made  out  by  the  notary,  and  depoaited  in  the 
post  office  by  the  clerk,  the  notice  wiU  be  good.    J5. 

7.  The  provisions  of  the  statute  of  13  Bfaich,  1827,  requiring  notice  ofprotostle 
be  sent  to  an  endorser  at  his  usual  residence  or  domieil,  are  the  same  as  tiiose 
of  the  commercial  law.  The  domieil  of  a  citizen  being,  acooidmg  to  art  48 
of  the  Civil  Code,  the  parish  in  which  he  habitually  resides  and  has  his  princi- 
pal establishment,  notice  must  be  directed  to  him  there,  or  sent  to  some  post 
office  within  the  parish,  unless  there  be  a  post  office  nearer  to  his  actual  resi- 
denoe  in  an  adjoinmg  parish  or  State,  in  which  ease  it  may  be  directed  to  the 
latter,  the  domieil  of  the  endorser  bemg  mentioned.    lb. 

8.  The  rule  of  the  commercial  law,  that  a  notice  of  protest  must  be  sent  to  the 
post  office  nearest  to  the  actual  residence  of  the  endorser,  and  that  the  holder 
must  use  due  diligence  to  discover  his  domieil  and  the  nearest  post  office,  is, 
so  to  as  it  requires  that  the  notice  shall  be  sent  to  the  nearest  post  office,  snb- 
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jed  tonaay  ezeepdoBSyOne  of  wfiichia  where  the  paity  to  be  notified  ie  In  the 
habit  of  receiving  hie  letters  at  a  more  distant  office,  or  by  a  more  circuitous 
roate,  and  that  £ict  be  known.  The  great  object  of  the  law  is  to  give  notice 
In  as  speedy  and  convenient  manner  as  it  can  be  done ;  and  when  there  is  a 
reasonable  compliance  with  this  mle  it  is  sufficient    lb. 

9.  It  is  not  absolutely  necessary  that  a  notice  of  protest  should  be  directed  to  an 
endorser  at  the  post  office  nearest  to  his  residence,  where  he  receives  his  let- 
ters and  papers  from  two  offices,  and  the  diflforence  in  their  distance  from 
his  residence  is  but  little.  In  such  a  case,  a  notice  directed  to  either  wiU  be 
good*    Ib^ 

10.  In  an  action  against  the  endorser  of  a  bill,  it  was  proved  that  he  was  in  the 
habit  of  receiving  bis  letters  from  two  post  offices,  both  of  which  were  in  the 
parish  of  his  domicil,  but  one  about  a  mile  nearer  to  his  residBoce  than  the 
other ;  that,  supposing  him  to  apply  at  the  two  offices  every  mail  day,  he  would 
receive  letters,  if  sent  to  him  tluough  the  furthest  office,  from  ten  to  eighteen 
hours  sooner  than  if  directed  to  the  nearest ;  and  that  he  had  instructed  the 
postmaster  at  the  fiirthest  office  to  retain  all  letters  which  might  come  to  his 
office  for  him :  Hetd^  that  a  notice  of  protest  directed  to  the  endorser  at  the 
&rthest  office  was  sufficient    lb. 

11.  Where  it  is  proved  that  defendant  had  declared  **  that  his  residence  is  the 
parish  of  8  ,"  and  that,  by  the  laws  and  regulations  of  the  post  office  de- 
partment, all  letten  duected  to  that  parish,  without  specifying  any  particular 
office,  are  sent  to  a  post  office  from  which  he  was  in  the  habit  of  receiving  his 
letters,  a  notice  of  protest  directed  to  him,  as  the  endorser  of  a  bill,  at  that 
parish,  will  be  sufficient    lb. 

IIL  Release  of  a  Party. 

IS.  Where  the  holder  of  a  note,  in  consideration  of  a  partial  payment  by  the 
drawer,  grante  him  an  extension  of  time  for  the  balance,  without  the  consent 
of  the  accommodation  endorser,  the  latter  will  be  discharged.    C.  C.  3032. 

Freeman  Y.  Profile^  33. 

IV.  Evidence  in  Actions  on  BUls  and  Notes. 
IS.  In  an  action  against  the  endorser  of  a  note,  the  signature  of  the  maker  need 
not  be  proved.     Young  v.  PaUersanj  7. 

14.  In  an  action  against  the  endorser  of  a  note,  the  notaiy  who  had  protested  it 
oeitified,  that  he  had  left  notices  of  the  protest  at  the  counting-house  of  defen- 
dut,  In  a  letter  addressed  to  him,  handed  to  a  clerk  of  competent  age,  there 
emptoyed.  A  witness  introduced  by  defendant  swore,  that  he  was  the  only 
clerk  of  the  latter  at  the  maturity  of  the  note,  and  that  he  never  received  any 
notice  of  protest  Per  Curiam:  This  does  not  destroy  the  e^ct  of  the  no- 
laiy's  certificate.  The  notice  was  enclosed  in  a  letter,  which  it  must  be 
pfesumed  was  sealed,  and  the  witness  thus  prevented  from  knowing  ito  con- 
tents,   lb. 

15.  The  evidence  of  a  witness  who  stetes  that  he  verily  believes  that  notice  of 
the  neglect  or  refusal  of  the  acceptor  to  pay  a  bill  at  maturity  was  given  to 
die  drawer,  but  does  not  say  how  it  was  given,  nor  assign  any  reason  for  his 
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belief,  nor  state  any  hcts  from  which  the  court  may  judge  of  the  sufficiency 
of  the  notice,  is  not  sufficient  proof  of  notice. 

Krmdkr  v.  Batik  cf  United  States,  213, 

16.  Where  a  plaintiff  relies  on  the  protest  and  certificate  of  a  notary,  under  tbe 
act  of  13  March,  1827,  to  prove  a  demand  of  payment  and  notice  of  protest, 
parol  evidence  is  inadmissible  to  explain,  contradict,  or  add  to  the  written  evi- 
dence ;  nor  can  a  portion  of  such  evidence  be  used  to  make  out  one  part  of 
the  case,  and  the  testimony  of  the  notary,  as  to  any  thing  required  by  law  to 
be  inserted  in  such  acts,  to  make  out  another  part.  As  to  any  other  facts,  the 
notary  is  competent.  But  a  plaintiff  may  o£^r  the  protest  and  certificate  in 
evidence,  and  the  parol  testimony  of  the  notary  to  prove  a  demand  and  notice, 
with  the  view,  in  case  the  protest  and  certificate  should  be  insufficient  under 
the  statute,  to  rely  on  the  parol  evidence  alone.  If  the  protest  and  certificate 
be  imperfect  and  insufficient  under  the  statute,  they  are  not  the  best  evidence, 
fmd,  consequently,  parol  testimony  cannot  be  excluded  as  secondary. 

Fdlain  v.  DuprS,  464. 

17.  The  notary  by  whom  a  protest  was  made  and  notice  given  of  the  protest  of 
a  note  or  bill,  is  a  competent  witness  to  prove  Jthe  protest  and  notice.  He  is 
not  disqualified  by  his  liability  for  neglect  or  mistakes  in  the  discharge  of  Ua 
official  duties.    B. 

18.  A  protest  by  a  notary  of  a  domestic  bill  or  promissory  note  for  non^accept^ 
ance  or  non-payment,  and  his  certificate  of  notice  to  the  endorser,  are  inadmis- 
sil^le  under  the  general  commercial  law.  They  are  only  received  where  there 
is  a  statute  or  local  law  authorising  their  admission.  By  the  act  of  the  legis- 
lature of  this  State,  of  13  March,  1827,  a  notary  is  authorised  to  do  what 

~  the  holder  of  the  bill  or  note  is  required,  under  the  commercial  law,  to  do  him- 
self, and  to  certify  the  facts  officially ;  but  the  mode  of  proof  authorised  by  the 
statute  is  not  exclusive.    lb. 

19.  In  an  action  against  the  endorsers  of  a  note,  the  notary's  certificate,  ofBsred 
in  evidence,  recited  that  he  had  notified  the  protest  ^  k  MM.  H.  D.  et  F.,  aux 
OpeUmsaSf  endosseurs  du  biUet,  au  moyen  de  six  notices  icrites  adressSes  auxdiis 
H.  D.  et  F.,  respectivement ;  trois  desqueUes,  adressies  commedxtest^faimises 
d  la  paste  d  F.,"  etc.  Heldy  that  the  certificate  must  be  construed  to  mean 
that  three  of  the  notices  of  protest  were  deposited  in  the  post  office  at  V.,  ad- 
dressed to  the  endorsers  at  Opelousas ;  and  that  the  proof  of  notice  is  sufficient. 

Union  Bank  of  Louisiana  v.  Daniel,  480. 

20.  Where  the  protest  of  a  notary  is  offered  in  evidence  to  prove  a  demand  of 
payment  of  the  makers  of  a  note,  it  must  appear  from  the  protest  itself  that 
the  notary  had  the  note  in  his  possession,  and  demanded  payment  at  the  proper 
plape  and  from  the  proper  party.  The  answer  of  the  party  of  whom  the  de- 
mand was  made,  must  also  appear  in  the  protest.    Dupri  v.  Richard^  495. 

See  3  supra. 

V,  Defence  to  Actions  on  Bills  and  Notes. 

21.  Fraud  iq  obtaining  an  endorsement,  is  no  defence  to  an  action  against  the 
endorser,  by  one  to  whom  the  note  had  been  transferred  in  the  usual  coum 
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of  bvalness,  for  a  gocMl  eonsidentioii,  without  notice,  unless  fraud  or  cdluston 
can  be  proved  as  to  him.    FoUain  v.  Dupri,  454. 

Sa.  Action  agahist  the  endorser  of  a  note,  signed,  after  the  dissolution  of  the  firm, 
bf  one  of  the  partners,  wilhont  authority  from  the  others,  in  the  social  name. 
It  was  proved  that  the  note  was  executed  at  the  request  of  the  endorser ;  that 
he  knew  that  the  partnersliip  was  dissolved  at  the  time ;  and  that  the  note  was 
given  for  the  purpose  of  renewing  one  previously  endorsed  by  him  for  the  ben- 
efit of  the  paitnership :  Hdd,  that  the  fact  that  the  partner  who  made  the  note 
had  no  authority  to  bind  the  partnership,  does  not  discharge  the  endorser,  the 
paitner  who  signed  the  social  name  having,  at  least,  bound  himself ;  that  every 
endorsement,  accommodation  or  otherwise,  is  essentially  an  original  contract, 
^ujyalenttQ  a  new  note  or  bill«  in  fitvor  of  the  holder,  on  the  acceptor  or  obli- 
gor ;  and  that  a  bonajide  holder  or  endorsee  may  exercise  his  recourse  against 
his  endorser,  without  regard  to  previous  parties  to  the  note  or  bill,  unless 
privity  is  shown  between  the  endorsee  and  drawer,  as  to  some  fraud  or  illegal- 
ity which  the  endorser  may  set  up  as  a  defence*    Dupri  v.  Richard,  497. 

93.  An  order  written  by  the  maker  on  the  back  of  a  promissory  note,  while  in 
tfie  hands  of  an  endorsee  to  whom  it  had  been  transferred  after  mnturity,  re- 
questing a  third  person  to  pay  the  note  on  a  day  named,  is  a  mere  indication 
by  the  debtor  ol  a  person  who  is  to  pay  in  his  place,  and  does  not  operate  a 
novation  of  the  debt  On  the  fidlnre  of  the  person  indicated  to  pay,  the  ma- 
ker will  be  responsible^    C,  C.  2188,  2190.     Muggak  v.  Rogers,  511. 

CARRIERS. 
See  JLettino  and  Hhunq,  6,7, 

CLINTON  AND  PORT  HUDSON  RAILROAD  COMPANY- 

1.  9y  an  act  of  28  March,  1889,  for  expediting  the  construction  of  the  Clinton 
and  Port  Hudson  Railroad,  it  was  provided  (sec.  2,)  that  certain  bonds  of  the 
State  should  be  loaned  to  the  company,  on  condition  that  it  should  agree,  **  in 
case  said  bonds,  and  the  interest  thereon,  are  not  punctually  paid  according  to 
the  provisions  of  this  act,  that  the  railroad  constructed  by  the  company  shall, 
by  the  mere  fiulure  to  pay  said  bonds  (or  either  of  them,  s.  4,)  and  the  interest 
thereon,  and  the  payment  thereof  by  the  State,  become  the  property  of  the 
State."  An  act  of  8  March,  1841,  after  reciting  that  the  bonds  so  loaned  had 
been  sold  by  the  company,  and  that  a  portion  of  the  first  instalment  of  interest 
on  said  bonds  is  due  and  unpaid,  and  that  the  company  is  unable  to  pay  the 
same,  directs  (s.  1,)  the  treasurer  of  the  State  to  pay  the  interest  so  due ;  and 
declares,  (s.  2,)  ''  by  virtue  of  the  second  and  fourth  sections  of  the  act  of 
1839,  the  said  road,  with  all  the  machinery,  fixtures,  slaves  and  appurtenances 
tfaweunto  belonging  or  appertaining,  to  be  forfeited  to  the  State.''  Held,  that  so 
much  of  the  act  of  8  March,  1841,  as  declares  the  road,  with  the  machinery, 
fixtures  and  slaves,  forfeited  to  the  State,  is  unconstitutional,  and  confers  no 
right  wha|eT^r  on  the  State;  and  that  the  question  whether  there  has  been  a 
forfeiture  or  not,  is  one  for  judicial  enquiry  and  decision. 
Perry  v.  Commisnoners  cf  Clinton  and  Port  Hudson  Railroad  Company,  412. 

%  The  powers  and  duties  of  the  commissioners  appointed  by  the  Governor  to 
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liqnidita  the  a&in  of  tlie  Clinton  ud  Port  Hudion  RaHroad  Campuiy^  im- 
der  the  act  of  36  March,  1843,  ch.  169,  are  defined  by  the  second  scetioo  of 
the  act,  which  declares  that  the  liquidation  of  its  affiun  shall  be  oondncted  ac- 
cording to  the  provisions  of  the  act,  '^  to  provide  for  the  liquidation  of  banks," 
of  14  March  1842,  ch.  98.  lb. 
S.  So  mnch  of  the  sixth  section  of  the  act  of  36  March,  1844,  ch.  83,  as  directe 
the  treasurer  of  the  State  to  sell  the  property,  privileges  and  immunities  of  the 
Clinton  and  Port  Hudson  Railroad  Company,  was  enacted  under  the  errone- 
ous impression  that  the  property  and  privileges  of  the  Company  were  legally 
vested,  by  forfeiture,  in  the  State.  The  legislature  had  no  power  to  direct 
the  sale  of  the  property,    lb. 

CODES,  ARTICLES  OP,  CITED,  EXPOUNDED,  &c. 

L  Code  of  1808. 
n.  CwU  Code. 
UL  Code  of  Practice. 

L  Code  of  1808. 
Book  n,  tit  3,art  4.    Accession.    ChmorY.  Ikrmsbtmd,  636. 

^3,artia.    Usufruct    &id, 

^m,  tit  1,  art  d9.    Successions.    Beak  v.  WdUen^  67. 

■  3,  art.  60,    Donations  inter  vivoi.    Lagrange  v.  Barrij  303. 

5,  arts.  50, 63, 64.  Husband  and  Wife.  Chmar  v.  Her  Husband,  636. 

6,  arts.  54,  57.    Sale.     Swxessian  cf  Dunrfordy  163. 

■'  30,  arts.  75, 76.    Pretcripikm.     CampbeU  v.  iVteftob,  16. 

n.  Ciml  Code. 
11.  Eflect  of  laws  for  preservation  of  public  order  or  good  morals.    Lagrange 

V.  Barriy  303. 
13.  NuUity  of  acte  contraiy  to  prohibitoiy  laws.    Ibid, 
43.  DomiciL    FoBain  v.  Dupri,  454. 
133,  1^,  139.    Husband  and  Wife.    Crow  v.  yocQm,506. 
305,  308.    Family  meeting.    Beale  v.  WoZtfen,  67. 
330,  336.    Minor.    Mayes  v.  Smith,  503. 

334,  335,  337.    RkhMrdy.  Dead,  508. 

356.  Minor,  prescription  of  action  by,  against  tutor.     Offatt  v.  CoBmu,  491. 
455.  Immovables.    MtOer  v.  mukimd,  335. 
497,  498,  500.    Accessioa.    Bid. 
939.  Successions.    BedUY.  WMai,^. 

104:31  1051 B^chard  v.  JDetieZ,  508. 

1484,  1489,  1490,  1491,  1504,  1513,  1530,  1547.     Donations.    Lagrange^  ▼. 

Barr^,303. 
1674.    Uzecutora.    BdUtwin  v.  Carieton,  109. 
1775, 1779.  Contracts.     Crow  v.  Ybeom,  506. 

1789. Reedy.  PoweM,  98. 

1804.  • Succession  tfRisletf,  398, 

1963, 1934.         ■■    .       Barker  v.  PhiUips,  190. 
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1978.  Gootnctf.    Ib^  Lqfleur  r.  Hards,  493. 

1974, 1977 BaHcer  v.  PfctBtp*,  190. 

1982 Suecesnan  cfBisley,  298, 

1984, 1986. awxessian  cfBauniy  314. 

1989.  Presciiptioii  of  action  to  umiil  contracts.    SwxanompfBidajjTS^,    Suc' 

ceuum<f  Bourn,  814. 
&041.  ContnctB.     Sttvem  ▼.  FUk.  18. 

3li£^;  Payment    Betuiey  v.  AUen,  502.  ' 

2136.  ^— —    Macariy  v.  Qasquet,  270. 

2166, }  2.  Conventional  sabrogation.     WUeax  ▼.  ffu  CredUor*,  346. 
2173.  Cession  of  property.     Ourlie  y.  JYom2,  166. 
2186.  Novation.     Cxamawdci  ▼.  Cxamawski,  9. 

2188,  2190. -Mi^o^  v.  Rogen,  611. 

2262.  Contracts.    JZsecI  v.  PoweU,  98. 

2266.  Parol  evidence.   Svccettion  of  Tilghnum,  124.  MacmiffY.  Qa$qM,  270* 

2280.  Qnasi-contractB.    Beasles  v.  iiifen,  602. 

2371.  Husband  and  Wife.  Brm$$ardY.HBr  Huib(md,4M.  Qonor  y.  Her  Hiu- 

6a?u2;626. 
2374. Stuxeeskn  of  Baum  314.     Gonor  v.  Her  Ihuibani, 


2378.  Saulet  v.  IVcpflgiiier,  266. 

2379. Ilrid.  Shiccession  of  Baum,  314, 

2414, 2417.  Sale.     Thamaon  v.  Mylne,  349. 

2427. Camfhea  v.  ^tcAob,  16. 

2431.2437,2442    Thornton  y.  M^!ne,%4». 

2476. TAomos  v.  Clement,  397. 

2686.  Macariy  v.  Oasquet,  270. 

2612,  2613 Svceestion  of  Risky,  296. 

2622.  Suoceff<ian  qf  TUghman,  124. 

2641.  Letting  and  hiring.    Fitk  v.  Mooree,  279. 

2644.  Jiri22erv.itftc&oii<2,226. 

2666. State  v.  Jto^  «f  City  Court  of  New  Orkam,  394. 

2672,  2676.  Miller  v.  Jlficftoitti,  226. 

2683.  StaU  v.  Judge  of  City  Court  of  New  Orleane,  394* 

2722, 2726.  Carners.    Logan  v.  Pontdutrtrain  Railroad  Company,  24. 
2780,  2781.  Partnership.    Bank  cf  Tenneseee  v.  McKeage,  130. 
2794.  Partnership.    Und.     Thomson  v.  JIfy/Re,  349. 

2836. Thomson  v.  Mylne,  349. 

2971, 2972, 2973.  Mandate.    Kirkby  v.  Armistead,  81* 
3008.  Surety.     BoJZ  v.  JHbi^e,  390. 

3032.  Freeman  Y.Prqfilet,ZZ. 

3162.  Privilege.    Fisk  v.  AToom,  279. 

3162,  3163. Barkley  v.  iltf  Creditors,  28. 

3194,  3214. jLou^Uin  v.  GonoU,  140. 

3238.  DuplessisY.  His  Creditors,  4. 

3266.  MoKtgage.    Miller  v.  Jlidboti(2,  226. 
3297.    ■  DOatigne  v.  Goteimt^,  171. 
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3314.  Mort^iage.    Duplessis  v.  His  Crtdkors^A. 

3317.  i iWa.    Delai^gney.  Oaiennii,  1*71. 

3318,  3333,  3374.  Commissioners  (fNew  Orleans  hnprovemefU  md 

Banking  Company,  ▼.  Jewett,  20. 
3437,  3438,  3439,  3460,  3451.  Prescription.     Sandoz  y.  Gary,  629. 

3452,  3453. Pretost  v.  Ellis,  56. 

3465,  3466. Sandoz  v.  Gary,  529. 

3472,  3473,  3474.  CampbeU  v.  Nichols,  16. 

3484,  3485. Dunn  v.  Kenney,  249. 

3499,  3503.  ■  Keaghey  v.  Barnes,  139. 

3507. Dunn  v.  Kenney,  249.  Lagrange  v.  Barr^,  302* 

3522, }  21.  Signification  of  term  inofficious.    Lagrange  v.  Barri,  302. 

in.  Code  of  Practice* 
61,  63,  64.  Hypothecary  action.     Union  Batik  cf  Louisiana  y.  jtforijg^,  20S^ 
93.  Jurisdiction.    Fleming  v.  JSligsberg,  77. 
120.  Parties  to  action.     Musson  v.  12ic^rtfson,  37. 
149.  Inconsistent  demands.    Moniross  y.  HUlman,  87. 
163.  Actions  where  to  be  brought     Second  Municipdliiy  qf  New  Orleans  y. 

Garland,  387. 
198.  Service  of  copy  of  petition  and  citation.    Mississippi  Marine  and  Fire 

Insurance  Company  v.  Bank  of  Louisiana,  47. 
230,  231  i  233.    Arrest    Lindley  y.  Hagens,  203. 
275, 976.    Sequestration.     Sellick  y.  Kelly,  145. 
344,  345.  Peremptory  exceptions.    Moniross  y.  JBRUman,  87. 
364,  Interyention  and  opposition  of  third  persons.     Succession  cf  Bourn,  314. 
389,  390^  391.  Intervention.    Hazard  y.  Agricultural  Bank  of  Mississippi,  326. 
396,  397,  401,  402.  Opposition  of  third  persons.     Sheldon  t.  New  Orleans  Canal 

and  Banking  Company,  181. 

403. •   »  Commissioners  of  New  Orleans  hnprat^ 

menl  and  Banking  Company  y.  Jewell,  20. 
408,  409,  412,  413, 414.  Real  tender.     Smith  y.  Richardson,  616^ 
544,  546.  Judgtnent    Kreeutler  y.  Bank  of  ihe  United  States,  160. 
579.  Appeal.     Saulet  y.  Trepagnier,  266. 
566.  — ^...^     Oautret  y.  Constant,  484. 

606.  Nullity  of  judgments.    Musson  y.  Richardson,  37/    Fleming  V.  StUgS" 

berg,  77. 

608. Fleming  y.  HHigsberg,  77. 

647.  Fieri  facias.     Succession  of  Tiighman,  124. 

665. Wederstrandt  y.  Mars^  588. 

690. Succession  of  'tiighman,  124. 

711, 713.  —^ —    fifmtt^  y.  Wilson,  522. 

829,  839.  Mandamus.     State  y.  PorisJi  .^u^e  of  PlaquenUnesi  285. 

924.  Courts  of  Probate.    Fleming  y.  HUigsberg,  77.     rnton  Bonik  qf  Lomsi-^ 

ana  y.  3far^g7iy,  209. 
983.  Settlement  of  Successions.    Fleming  y.  iBlig^terg,  77. 
986, 987,  990, 991,  993         «       ^   ■      CMm  Bank  cf  Louisiana  v.  Jlfcr^gffqf; 
209. 
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iOOt.  Acoonnte  of  cvnOm,  executors  &c.    Succestiati  of  Dun^ordf  18S. 
1085.  Actioos  before  Cottits  of  Plrobate.     Gauiret  v.  Constant^  486. 

COMPENSATION^ 

li  Action  by  a  beak,  in  liquidation  under  the  acts  of  14  aiid  26  Mareh  184S,  to 
recover  tbe  amount  df  a  dividend  due  on  stock  held  by  it  in  another  corpo^ 
tion,  to  which  it  was  indebted  in  a  large  sum  for  money  oU  deposit:  Hsldy  that 
the  claim  of  the  bank  was  discharged  by  compensation.  Act  5  April,  1848» 
8.  2.  CUixens  Bank  </  Louisiana  v,  Levie  Steam  Cotton  Press  Company, 
286. 

fi.  A  plea  of  compensdLtion  is  in  the  nature  of  a  demand,  and  should  be  accoiii- 
panied  with  a  specification  of  the  particular  amount  expected  to  be  compen^ 
sated,  of  the  manner  in  which  the  party  who  claims  the  benefit  of  it  acquired 
a  right  thereto,  and  with  every  circumstance  of  time  and  place  which  ought 
to  be  given  in  other  demands.     Wilcox  v.  lEs  Creditors,  846; 

See  CocTRTti,  8; 

CONSTITUTION  OF  LOUISIANA; 

Art  4,  sect  3.    Jurisdiction  of  Supreme  Court    State  v.  Parisk  Judge  of 

Plaquemmes,  285. 
lu— -  6,  sect  S.    Duration  of  offices.     Cruxat  v.  Davis,  264. 

CONSOUDATION  OF  ACTIONS. 
'The  defendant  in  an  action  for  an  amount  claimed  for  drayage,  having  plwiouSl^ 
Bued  plaindfl^  in  another  court,  for  a  sum  alleged  to  be  due  to  him  also  for 
drayage,  it  was  agreed  between  the  parties  that  the  latter  suit  should  be  trans^ 
fened  to  the  court  in  which  the  first  was  pending,  to  be  tried  immediately 
ifter  the  first  suit  The  two  suits  were  ordered  by  the  court  to  be  con- 
solidated and  tried  together.  Held,  that,  when  the  suit  was  filed  in  the  court 
to  which  it  was  transferred^  it  became  a  part  of  its  records,  and  was  under  ita 
okmtrol  in  the  same  manner  ss  if  it  had  originated  there,  and  that  th^  two 
aotione  were  properly  consolidated.    McQawley  v;  Goftnon^  164. 

CONTRACTS. 

it  A  lesolutoiy  <ioiiditidii  is  implied  in  all  commutative  contracts,  to  take  efibct 
in  ease  either  par^  &ils  to  comply  with  his  engagements.    C  C;  2041. 

Stevens  v.  Fisk,  18. 

8.  A  stoekhokler  m  an  insdvent  tompany,  a  part  of  whose  sobscripCkm  u  unpaid, 
cannot,  by  a  donation  to  an  insdvent  individual,  made  to  get  rid  of  his  lia- 
bili^  for  such  dllpaid  stocky  avoid  responsibility  as  a  stockholder.  A  creditor, 
having  Kferi  facias  against  the  company,  may  proceed  against  him  in  tbe 
inanner  pointed  out  by  the  18th  section  of  the  act  20]  March,  1839,  and,  on 
proving  that  the  donation  was  not  real,  recover  judgment  for  any  balance  due 
ta  the  stock.    Mandkn  v.  FiremerCs  /luurance  Comfarli^  of  New  Orleans,  177. 

8.  Where  stock,  on  which  a  balance  was  still  due  on  account  of  the  original  sub- 
scription, was  transforred  to  a  third  person  merely  to  secure  a  loan,  and,  on 
^layiiwnt  of  the  loan,  was  re-transforred,  such  thiid  person  will  not  be  liaUe 
Vol.  XI.  iro 
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to  creditors  of  the  company  for  any  balance  due  on  the  shares,  where  the 
transfer,  though  an  absolute  one  on  its  face,  was  not  signed  and  accepted  so 
as  to  preclude  him  firom  showing  that  it  was  intended  only  as  a  security. 
Mandion  v.  Firemen^ $  Insurance  Company  of  New  Orleans,  178. 

4.  The  property  of  a  debtor  being  the  common  pledge  of  his  creditors,  every  act 
done  by  him  with  intent  to  deprive  them  of  their  eventual  rights  upon  it,  ib 
illegal.     C.  C.  1963, 1964.     Barker  v.  Phillips,  190. 

6.  The  creditors  of  one  who  had  commenced  an  action  agahist  a  succession, 
claiming  to  have  been  the  husband  of  the  deceased,  and  to  be  entitled,  as  such, 
to  one  half  of  the  property  in  her  possession  at  the  time  of  her  death  as  com- 
munity property,  may  intervene  and  prosecute  the  claim,  where  they  appre- 
hend that  the  plaintiff  is  about  to  abandon  it  for  the  purpose  of  defrauding 
them.     C.  C.  1985.     Succession  of  Baum,  314. 

6.  Plaintiff  having  commenced  an  action  against  a  succession  to  cause  himself 
to  be  acknowledged  as  the  husband  of  the  deceased,  neglected  for  more  than 
three  years  to  take  any  steps  in  it,  when  certain  creditors  intervened,  praying 
to  be  allowed  to  prosecute  the  action  on  the  ground  that  the  plaintiff  waa 
about  to  abandon  it  for  the  purpose  of  defrauding  them.  The  latter  subse- 
quently attempted  to  discontinue,  but  his  motion  was  overruled.  Hddy  that 
the  prescription  of  one  year  established  by  art.  1989  of  the  Civil  Code  is  in- 
applicable to  the  claim  of  the  interveners,  who  do  not  seek  to  revoke  any  con- 
tract or  act  of  any  kind,  but  simply  to  intervene  in  an  action  for  the  pioteo 
tion  of  their  rights.     lb, 

7.  Where  a  partner  in  a  particular  partnership,  entitled  to  an  undivided  third  of 
certain  immovable  property,  permits  his  copartner  to  m<»rtgage  the  whole  for 
the  payment  of  an  individual  debt  of  the  latter,  he  may  be  estq>ped  from  dis- 
puting the  mortgage ;  but  such  permission  will  not  amount  to  a  renunciation 
of  his  title,  nor  to  an  acknowledgement  of  the  mortgagor's  title  to  the  wfade 
of  the  property.     Thomson  v.  Mylne,  349. 

8.  Where  a  defendant  consented  to  become  surety  for  the  plaintiff  as  admioifl- 
tratrix  of  her  husband's  succession,  on  condition  that  she  would  leave  the 
whole  management  of  the  estate  to  his  co-defendant»  he  wUl  be  responsible^tii 
solido  with  the  latter,  for  any  amount  that  may  be  due  from  him  to  the  plain- 
tiff, for  her  share  in  the  community  of  acquets.    Ball  v.  Hodge,  390. 

9.  Where  one  sues  for  the  possession  of  a  house,  built  on  his  land  for  him  by 
defendant,  which  the  latter  refuses  to  surrender,  or  for  the  value  of  the  pro- 
perty, with  damages  for  its  detention,  judgment  should  not  be  rendered  con- 
demning defendant  absolutely  to  pay  the  value  of  the  house,  thereby  rondei^ 
ing  him  the  owner  of  the  buiMmg.  The  judgment  should  he  in  jBuvor  of 
plaintiff  for  the  possession  of  the  house,  with  damages  for  its  detention. 

Bateman  v.  Dmey^  484. 

10.  Defendant  promised,  m  writing,  to  pay  to  plaintifl^  on  a  day  fixed,  a  certain 
sum,  in  molasses]at  the  market  price.  It  was  proved  that,  a  few  weeks  before 
the  time  of  payment,  defendant  wrote  to  plaintiff,  requesting  him  to  said,  as  soon 
as  possible;  casks  in  which  to  receive  the  mohsses,  as  defendant  apprdiended 
thAt  the  cistern  which  contained  his  moksses  would  burst.  Plaintiff  did  not 
send  for  the  molasses,  and,  a  few  days  after  the  debt  wba  p&yaUe,  defendant'a 
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cistom  barsted,  and  the  molasses  was  lost  In  an  action  against  defendant  for  the 
amonnt  so  promised :  Hdd^  that  admitting  plaintiff  was  bound  to  fnmidi  the 
casks,  a  mere  notice  to  send  them,  without  specifying  any  time  at  which  the 
delivery  was  proposed  to  be  made,  is  not  a  sufficient  tender  to  place  the  molas- 
ses at  his  risk.  Judgment  for  plaintiff  for  the  amount  claimed,  payable  in  mo- 
lasses, at  the  market  price,  at  the  time  of  payment     Smith  v.  fiichardson,  51 6. 

CORONER. 
The  office  of  Coroner  is  held  for  a  term  of  four  years.    Act  1  March,  18^7,  s.  1 . 

Cruzat  V.  Davis^  264. 

COSTS. 

1 .  Law  charges  are  the  costs  incurred  m  court  in  the  prosecution  of  a  suit,  to  be 
paid  by  the  party  cast  Such  costs,, when  taxed  according  to  law,  are  privi- 
leged against  the  insolvent's  estate,  whether  incurred  previously  to  the  insol- 
vency, or  in  the  cancurso.    C.  C.  3162,  3163.    Barkley  v.  His  Crediiors,  28. 

2.  The  costs  of  the  proceedings,  incurred  in  establishing  a  charge  of  fraud 
against  1  an  insolvent,  are  included  among  the  law  charges  privileged  against 
the  estate,    lb. 

3.  Security  for  the  costs  of  the  clerk  of  the  Supreme  Court  is  not  required  by 
any  law,  but  by  a  rule  of  court  Under  this  rule  the  clerk  may  refuse  to  re- 
ceive the  transcript,  unless  security  be  given.  But  if  received,  without  object- 
ion on  account  of  want  of  security,  he  cannot  afterwards  consider  the  tran- 
script as  not  filed,  at  least  until  the  appellant  has  been  put  in  default,  by  a  de- 
mand of  security.    Rivarde  v.  Palfrey^  282. 

See  Courts,  11. 
COURTS. 
I.  Courts  generally. 
IL  Supreme  CouH. 
in.  District  and  Probate  Courts. 
IV.  Commercial  Court  of  New  Orleans, 
V.  City  Court  of  New  Orleans. 

I.  Courts  gevieraUy. 

1.  Hie  kw  designates  who  the  original  sequestrator  shall  be,  and  the  court  can- 
not i4>point  another,  unless  by  consent  of  parties.  The  parties  to  an  action 
may  select  their  own  agents,  and  confer  on  them  such  powere  as  they  think 
proper ;  but  the  conrt  can  impose  no  burdens  or  restrictions  on  such  agents, 
not  imposed  by  their  principals.     Vmied  States  v.  Bank  cf  United  States^  418. 

II.  Supreme  Court. 

2.  The  jurisdiction  of  the  Supreme  Court  being  appellate  only  and  limited  by  the 

Constitution  (art.  4, }  2)  to  civil  oases  in  which  the  matter  in  dispute  exceeds  , 

three  hundred  dollars,  it  cannot  issue  a  mandamus  to  an  inferior  tribunal  i 

'  •.  I 

where  the  amount  in  dispute  is  under  that  Bum.     A  mandamus  can  be  issued 

by  the  Supreme  Court  only  in  aid  of  its  appellate  jurisdiction.    C.  P.  829, 839.  j 

State  V.  Parish  Judge  (^  Plaquemines,  286.  j 
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3.  A  single  decision,  paiticulariy  where  the  point  in  controveray  does  not  tppe%F 
to  have  been  thoroughly  investigated,  is  insufficient  to  settle  fhe  jorisprndence 
of  the  country.    Lagrange  v.  Barri,  303. 

IIL  District  cmd  Probate  CourU. 

4,  The  plosion  of  the  Cqde  of  1808  (book  3,  title  1,  art.  (i9),  that  the  place 
where  the  party  died  is  that  in  which  his  succession  riiall  be  coi|sidered  to  be 
opened,  having  been  repealed  by  the  Code  of  1826,  which  declares  (art  929} 
tl|Bit  the  succession  shall  be  considered  as  qpened  in  the  parish  ii|  which  the 
deceased  resided,  if  he  fia4  a  iSxed  domicil  within  the  State :  HeU  that  the 
death  of  the  party  must  be  considered  as  irrevocably  vesting  the  jprisdictioii, 
and  that,  if  the  death  occurred  while  the  old  law  vfHB  yet  in  force,  the  jurisdic^ 
^on  must  be  determined  by  it,  though  no  proceedings  were  had  before  the  pre- 

^  mulgation  of  the  new  law ;  but  that  where  a  parish  has  been  divi4ed  since  the 
d^ath,  the  jiirisdictioi^  will  depend  ppon  the  fiict  of  the  court  of  the  origintl 
parish  having  taken  any  steps,  or  assumed  juris4icti(»i  in  relation  to  the  mor^ 
tuofiay  before  the  division ;  it  it  has,  its  jurisdiction  will  not  be  divested  by  the 
division;  otherwise  jurisdiction  will  belong,  under  art  939  of  the  Civil  Code, 
to  the  court  of  the  paipiab  which  embraces  the  residence  of  the  deceased. 

BedU  V.  WaUbi,  67. 
l^.  The  plaintiff  in  an  acti(m  before  a  Distnct  Court  assigned  his  claim  therein  to 
sevenil  creditors,  notifying  the  defendants ;  other  of  his  creditors,  having  6^ 
tained  judgments  against  him,  levied  their  executions,  in  the  hands  of  the  de^ 
fondants,  09  his  interest  in  the  suit.  Defendant  having  died  pending  the  suit, 
his  e^ecutots  took  a  rule  in  the  (Hstrict  Court  on  the  assignees  and  seising 
cieditbrp  to  determine  their  respective  ranks,  and  for  the  purpose  of  distributing 
among  them  the  amount  of  the  judgment  which  had  been  rendered  in  fitvor  of 
the  plaintiff,  which  they  deposited  wjth  the  clerk  of  the  District  Court :  Hdi^ 
^t  the  amount  so  deposited  is  a  debt  in  money  due  by  the  succession  of  the 
defendant  to  the  assignees  or  seizing  creditore;  that  the  Probate  Court,  in 
which  the  succession  of  the  defendant  was  opened,  has  exclusive  jurisdictioii 
to  determine  then*  rights  and  privileges  on  the  sums  due  by  the  estate  of  the 
deceased  (C.  P.  934  }  )3,  983) ;  and  that  the  assignees  or  seizing  cieditors, 
though  tl^y  may  have  submitted  below  to  the  jurisdiction  of  the  District 
Court,  may  demand,  on  appeal,  the  nullity  of  the  judgment  of  the  latter,  on 
the  ground  of  want  of  jurisdiction.  C.  P.  606  \  3,  608.  The  consent  of 
parties  cannot  give  jurisdiction,  whep  wanting  ratiom  materk^  It  can  only 
confer  it,  where  mere  personal  rights  are  involved ;  or  where  a  defendant  is 
sued  before  another  judge  than  the  one  of  his  domicil,  and  he  nevertheless 
pleads  to  the  n^erits.    C.  P.  93.    Fleming  v.  JEligsberg,  TJ. 

6.  District  Courts  have  jurisdiction  of  an  action  to  annul  the  legacies  in  a  will, 
instituted  by  persons  claiming  to  be  heirs  of  the  deceased,  against  the  legatees 
in  possession.    Dunn  v.  ipntn^y,  349. 

7.  A  District  Court  has  jurisdiction  of  an  action  by  the  executor  of  a  deceased 
partner  against  the  survivor,  for  a  settlement  of  the  partnership  accounts. 

Thomson  v.  MyZne,  349. 
8.  The  jurisdiction  of  District  Courts  extends  to  the  liquidation  of  claims  against 
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wlien  pleaded  in  compenBation  or  reconvMitioxi,  so  fitr  as  the  con- 

HeHiDg  claims  extingoiah  each  otiier ;  baft  for  any  balance  ascertained  to  be 

due  to  the  defendant  he  must  resort  to  the  covrt  in  which  the  succession  was 

opened,  that  his  rank  may  be  ascertained  contradictorily  with  the  other  credi- 

'  ton,  and  bis  claim  placed  in  its  proper  place  on  the  tableau  of  distribution,    lb* 

rV.  Commercial  Court  of  New  Orleans. 

9.  An  action  before  the  Commercial  Court  to  annul  a  sale  made  by  the  sheriff  of  a 
District  Court,  and  exception  that  the  former  court  cannot  annul,  or  set  aside 
the  proceedings  of  the  latter :  Held,  that  so  far  as  the  judicial  proceedings  of 
the  latter  are  concerned,  the  Commercial  Court  is  without  jurisdiction ;  but 
but  where  the  executory  proceedings  of  a  sheriff  are  set  up  by  defendants  as 
the  basis  of  their  title,  they  may  be  examined,  and  set  aside  if  illegal. 

Mississippi  Marine  and  Fire  Insurance  Company  v.  Bank  of  Louisiana,  47. 

10.  The  Commercial  Court  of  New  Orleans  has  no  jurisdiction  of  proceedings 
to  cancel  the  license  of  an  attorney  at  law.     ChevaUm  v.  Schmidt,  91. 

1  ] .  The  Commercial  Court  of  New  Orleans  has  no  jurisdiction  of  petitory  or  pos- 
sessory actions.  Act  of  14  March,  1839,  s.  3.  But  where  an  exception  to 
its  jurisdiction  on  that  ground,  has  been  improperly  overruled  below,  the  Su- 
preme Court  will  examine  and  decide  the  case  on  its  merits,  under  the  fourth 
section  of  the  act  of  14  March,  1839,  which  declares  that  "  no  judgment  ren- 
dered in  the  Commercial  Court  shall  be  void  for  want  of  jurisdiction,  but  in 
case  it  be  determined  that  the  court  had  not  jurisdiction  of  the  case,  the  court 
to  which  the  appeal  is  taken  shall  condemn  the  plaintiff  to  pay  all  costs  in  the 
court  of  the  first  instance,  though  a  judgment  may  be  rendered  in  the  Supreme 
Court  in  his  &vor."     Second  Municipality  cf  New  Orleans  v.  Garland,  387. 

V.  City  Court  of  New  Orleans. 
IS.  The  provision  of  the  second  sectioi  of  the  act  of  3  March,  1819,  which  de- 
clares that  no  appeal,  taken  from  a  judgment  in  hyor  of  a  landlord  in  an  action 
to  recover  possession  of  the  premises  after  the  termination  of  the  lease,  shall 
suspend  execution,  is,  as  to  judgments  rendered  in  such  cases  by  the  City 
Court  of  New  Orleans,  virtually  repealed  by  ss.  4,  6  of  the  act  of  10  March, 
1838 ;  and  a  suspensive  appeal  may  be  obtained  in  all  such  cases,  on  givmg 
bond,  with  sufficient  sijrety,  for  any  damage  which  the  appellee  may  sustain 
in  consequence  of  the  delay  occasioned  thereby. 

State  V.  Judge  cf  City  Court  of  New  Orleans,  894. 

DISCONTINUANCE, 
13.  Where  the  rights  of  a  plaintiff  in  an  action  against  a  succession  have  been 
seised  under  a/. /a.,  he  cannot  discontinue.     Succession  cf  Bourn,  314. 

See  Pke80«iftion  5. 
DONATIONS  INTER  VIVOS. 

1.  A  condition  inserted  in  an  act  of  donation  inter  vivos  of  all  the  donw's  piO' 
petty,  that  the  donee  shall,  without  charge,  supply  the  doncM*  during  his  life 
with  clothes  and  food,  and,  in  case  of  sickness,  with  medical  attendance,  and 
shall  bestow  on  him  all  the  care  which  children  would  bestow  on  a  parent. 
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cannot  be  oonsidered  as  a  reservation  of  enoogfa  of  the  donor's  properly  fi>r 
his  subsistence,  within  the  meaning  of  art  1484  of  the  Civil  Ckide.  Such  a 
donation  is  null  for  the  whole.  Per  Curiam:  The  donor  most  keep  in  his 
own  possession  and  ownership  enough  of  his  property  for  his  sabeistence. 
The  mere  promise  of  the  donee  to  smpport  the  donor  is  insufficient.  C.  C. 
1620, 1647.    Lagrange  v.  Barri,  302. 

2.  Where  the  value  of  the  object  given  exceeds  by  one-half  that  of  the  charges^ 
or  services,  imposed  on  the  donee,  the  donation  be  considered  as  an  onerous 
one,  to  which,  under  art  1613  of  the  Civil  Code,  the  rules  peculiar  to  dona- 
tions irUer  vivos  do  not  apply.    i5. 

3*  Excessive  or  inofficious  donations — actions  for  the  reduction  of  which  are 
prescribed  by  five  years,  where  the  person  entitled  to  exercise  them  is  in  the 
State,  and  by  ten  years  if  out  of  it,  under  ait.  3607  of  the  Civil  Code,  are 
those  dispositions  which  fathers  and  mothers,  or  other  ascendants,  make  of 
their  property  to  the  prejudice  of  their  descendants,  beyond  the  proportion  re- 
served to  them  by  law.    C.  C.  3622,  s.  21.    lb, 

4.  An  action  to  annul  a  donation  inter  vivos,  in  consequence  of  the  donor's  not 
having  reserved  property  enough  for  his  subsistence,  is  not  prescribed  by  five 
years.  From  considerations  of  public  order,  such  a  donation  is  declared,  by 
art  1484  of  the  CivU  Code,  to  be  absolutely  null.    lb. 

5.  A  donation  of  a  slave  made  to  a  concubine,  was  not  illegal  under  the  Code  of 
1808.    Book  3,  tit.  2,  art  10.     Sanioz  v.  Gary,  629. 

ERROR. 

1.  Plaintiff  having  purchased  a  shive  from  a  third  person,  transferred  to  the  lat- 
ter in  payment  of  the  price  part  of  a  twelvennonth's  bond.  In  taking  oat 
execution  on  the  bond,  plaintifl*'s  attorney,  by  mistake,  ordered  the  clerk  to 
credit  the  execution  with  the  amount  of  the  part  of  the  bond  so  transferred. 
The  balance  due  on  the  bond  having  been  collected  by  the  sherifi^  the  tran»- 
ferree  claimed  to  be  paid  the  amount  transferred  to  him  out  of  the  sum  in  the 
hands  of  the  sheriff,  in  preference  to  the  plaintiff:  Held,  that  the  transferree  can- 
not be  prejudiced  by  the  mistake  of  the  plaintiff's  attorney,  and  is  entitled  to  tlie 
Amount  claimed.     Oarrett  v.  Morgan,  447. 

2.  Money  paid  through  error,  the  debt  having  been  previously  satisfied,  may  be 
recovered  back.    C.  C.  2129, 2280.    Beashy  v.  Allen,  602. 

EVIDENCE. 
I.  Onus  Probandi. 
n.  Presumption. 
III.  Interest  of  Witness, 
ly.  Examination  of  Witness. 
y.  Commission  to  take  Testimony. 
YL  Admissibilitt/  and  Sufficiency  of  Evidence  under  the  Plead' 

ings. 
VII,  Judicial  Records  and  Proceedings,  and  Copies  thereof. 
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Vni.  Non-judicial  Records^  and  Copies  thereof. 
IX.  Inadmissibility  of  Parol  Evidence  under  art.  2256  of  the 

Civil  Code. 
X.  Admissibility  of  Parol  Evidence  to  establish  Date  of  an  act 

Sous  Seing  Prive. 
XI.  Proof  of  Fraud. 
XII.  Proof  of  Marriage. 
Xni.  Secondary  Evidence. 

XIV.  Irrelevant  Evidence. 

XV.  Evidence  of  Particular  Persons. 

1.  Parlies. 

2.  Notaries, 

XVL  Evidence  in  Particular  Actions. 

1.  In  Actions  an  Bills  of  Exchange  and  Promissory  Notei. 

2.  In  Petitory  Actions. 

I.  Onus  Probandi. 

1.  Damages  cannot  be  recovered  for  the  temporary  detention  of  a  note,  wherd 
the  only  evidence  that  plaintiff  sustained  any  damage,  is  the  testimony  of  two 
witnesses,  who  swear  that,  in  their  opinion,  she  sustained  damage  to  a  cer- 
tain amount,  and  neither  states  any  fact  upon  which  his  opinion  is  based. 

Liles  V.  New  Orleans  Canal  and  Banking  Company^  92. 

2.  Action  by  a  collector  of  the  customs  at  New  Orleans  who  had  been  removedj 
to  recover  from  his  successor  one  half  of  the  commission  of  one  per  cent 
allowed  to  the  collector  on  the  amount  of  certain  bonds  for  duties  on  importi^ 
the  bonds  having  been  taken  by  the  plaintiff^  but  their  amounts  paid  to  his  suc- 
cessor, to  whom  the  whole  commission  was  allowed  on  settlement  of  his  ac 
counts  with  the  treasury :  Heldy  that  the  act  of  Congress  of  7  May^  1822,  sec. 
0,  having  declared  that  whenever  the  emoluments  of  the  collector  of  the  cus- 
toms at  New  Orleans,  and  certain  other  ports,  shall  exceed  a  fixed  sum,  after 
deducting  the  expenses  of  the  office,  the  excess  shall  be  paid  into  the  treasury^ 
plaintiff  must  show  that  he  has  not  received  the  maximum  allowed  by  law, 
before  he  can  maintain  an  action.    Prieur  v.  Morgan^  292. 

3.  Payments  to  the  cfeditors  of  a  succession,  made  without  an  order  from  the 
Court  of  Probates,  are  irregular ;  but  when  they  exonerate  the  estate  from 
legal  charges,  and  thereby  benefit  the  heirs,  the  l&tter  must  show  that  such 
charges  are  unjust,  unfounded,  or  excessive,  or  the  payments  will  be  allowed 
to  the  party  by  Whom  they  were  made.    Bxndy  v.  B^ardy  478. 

See  32,  41,  infra. 
U.  Presumption. 

4.  All  the  effects  or  property  in  the  possession  of  the  spouses,  or  either,  at  the 
timfl  of  the  dissolution  ot  the  community  by  death,  are  presumed  to  belong  to 
the  community.    C.  C.  2374.     Succession  of  Baum^  314. 

6.  Where  one  claiming  under  a  j!.  fa.  produces  the  judgment,  execution,  sherifiTs 


retarn  thereon,  and  act  of  eale^  it  wiU  be  pramimed  that  the  fdnnalitktf  of  thf 
law  have  been  complied  with.  It  is  for  the  other  party  to  ahow  that  they  havtf 
not  been  complied  with.     Succession  cf  Bautny  314.  ^ 

6.  Persona  of  color  are  preenmed  to  be  free.  Per  Curiam :  Slavery  b  an  excep- 
tion to  the  condition  of  the  grefat  maas  of  mankind,  and,  except  aa  to  Afiricant 
in  the  alaveholding  States,  the  presumption  is  in  favor  of  freedom,  and  thsF 
burden  proof  is  on  him  who  claims  the  colordd  person  as  a  slave. 

MiUer  v.  Bdmonti,  339. 

7.  Where  a  partner  in  a  particular  partnership,  entitled  to  an  undivided  third  of 
certain  immovable  property,  permits  his  copartner  to  mortgage  the  whole  for 
the  payment  of  ah  individufd  debt  of  the  latter,  he  may  be  estopped  from  dis-' 
puting  the  mortgage;  but  such  permission  will  not  amount  to  a  renundatioo 
of  his  title,  nor  to  an  acknowledgement  of  the  mortgagor's  title  to  the  whole 
of  the  property.     Thomson  v.  Mylne^  349. 

8.  Action  to  recover  certain  slavea  purchased  by  defendant  fhnn  a  third  persoiv 
in  whose  possession  they  were  at  the  time  of  the  sale.  It  was  proved  that 
they  had  been  brought  into  this  State  by  the  vendor  as  the  administrator  of  the 
succession  of  plaintiff's  ancestor,  and  had  remained  in  his  possession  several 
years ;  that  they  had  been  seized  under  execution  as  the  properly  of  the  ven- 
dor, and  ofiered  for  sale,  but  were  not  sold,  in  consequence  of  the  general  no> 
toriety  of  the  fiict,  that  they  were  not  the  property  of  the  par^  in  whoaef 
hands  they  were  seized;  and  that  defendant  was  present  when  they  were 
oflfored  for  sale,  probably  With  a  view  to  bid  for  them :  ffeld,  that  the  &eta 
warrant  the  presumpticm  that  the  defendant  was  aware  of  the  defect  in  thtf 
tiUe  of  his  vendor.    Judgment  for  the  plaintiffi.    Jenkins  v.  TTteruO^  460. 

See  40  infra. 

ILL  Interest  of  Witneis^ 

9.  A  witness  holding  other  property  under  a  titie  through  which  the  partjr  ofler- 
ing  him  claims  the  property  in  litigation,  has  an  interest  in  the  question  rather 
than  in  the  case;  and  any  (Ejection  on  that  account  goes  to  his  credit,  sial  not 
to  his  competency.    Prevost  v.  EUiSj  56. 

10.  Where,  in  case  of  a  judgment  against  defendants,  one  o^red  as  av^itnesa 
will  be  liable  to  the  latter  ftft  the  debt  and  costs,  but,  in  case  of  a  judgment  in 
their  fitvof,  will  be  bound  for  the  debt  alone,  he  is  incompetent'  An  Ihteiest 
in  the  costs  renders  a  witness  mcompetent.    Moniross  V.  HiUman^  87. 

11.  To  rendet  One  of  the  original  parties  to  a  policy  of  insurance,  alleged  to 
have  assigned  all  his  intereet  therein  for  the  benefit  of  his  creditors,  compe- 
t«nt  as  a  witness  for  the  other  insurers  in  an  action  on  the  policy,  the  accept-^ 
ance  of  the  asitignment  by  all  the  creditors  must  be  proved,  where  the  assign-' 
Inent,  stipfdating  the  release  ot  the  debtor,  is  not  so  maaifestiy  for  their  bene- 
fit, that  their  acceptance  can  be  presumed.  Nor  will  such  a  witness  be  ren- 
dered competent  by  the  execution,  in  open  court,  of  an  instrument  abandoning 
all  his  interest  m  (he  policy  for  the  benefit  of  his  creidifors.  Per  Cttriam:  Htf 
is  still  interested  that  the  creditors  who  have  not  released  him  shonldi  receive 
a  part  of  the  amount  sited  for ;  and  he  cannot  release  hiniseKl 

WiUington  V.  Merehanis'  Insuranse  Com^panyi  SSO. 
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rV.  Examhuaionof  TTtteeM. 
IS*  Wktn  a  iramber  of  inteRogatoriM  have  been  piopoimded  to  diitonil  wit- 
oetseB,  an  ezoepdon  tfaat  they  **  contain  leading  questions,"  withont  fordier 
gpedfication,  wiU  be  disregaided,  as  too  general.    76. 

y.  Commission  to  take  Testimony, 

13.  Where  a  party  notified  by  his  adversary  to  attend  at  a  certain  honr  at  a  com- 
missioner's  office,  for  the  purpose  of  taking  the  deposition  of  a  witness,  attends 
at  the  appointed  hour,  waits  for  half  an  hour  without  the  commissioner's  ajn 
pearing,  and  leaves,  and,  after  his  departure,  the  commissioner  arrives,  and 
proceeds  to  take  the  deposition,  it  will  be  inadmissible  on  the  trial. 

Clark  v.  HartweO^  201. 

14.  Notice  of  the  time  and  place  of  taking  the  deposition  of  a  witness  about 
leaving  the  State,  left  at  the  office  of  attorney  of  record,  daring  the  absence 
of  the  latter  from  the  State,  with  a  white  person  over  fourteen  years  of  age,  is 
sufficient    Lindley  v.  Hagens,  203. 

16.  Where  a  commission  to  take  testimony  is  addressed  to  a  resident  of  another 
State  by  name,  as  a  special  commissioner,  he  becomes  an  officer  of  the  court 
for  that  purpose,  and  no  proof  is  required  of  his  qualifications  to  discharge  the 
duties  imposed  on  him.     Succession  of  Baum,  314. 

16.  Where  the  &ct8  intended  to  be  proved  under  a  commission,  taken  out  by  par- 
ties who  intervened  for  the  purpose  of  prosecuting  the  suit  for  their  own  bene- 
fit, as  creditors  of  the  plaintiff  on  an  allegation  that  he  was  about  to  abandon 
it,  go  to  support  the  allegations  of  the  petition,  the  plaintiff*  cannot  exclude  the 
evidence,  on  the  ground  that  he  had  no  opportunity  to  cross-examine  the  wit- 
nesses.   16. 

17.  Gommissianers  to  take  depositkMis  in  other  States  or  Territories  of  the  Union, 
appointed  by  the  Governor  under  the  act  of  10  March,  1838,  are  state  officers, 
ttid  the  courts  are  bound  to  recognise  their  official  signatures  and  seals. 

Dwight  V.  Spkmef  487. 

18.  One  to  whom  a  commission  to  take  testimony  is  directed  is  not  required  to 
tednee  the  testimony  to  writing  hljcnself.  It  is  sufiicient,  when  not  taken  down 
by  tlie  witness,  that  it  be  written  by  any  disinterested  person.    76. 

Id.  The  fiiet  that  the  blanks  in  a  printed  commission  to  take  testimony  were 
filed  up  by  an  attorney  of  one  of  the  parties,  is  immaterial,  where  the  com- 
mission was  signed  by  the  clerk  of  the  court  from  which  it  was  issued,  and 
sealed  with  his  official  seal.    lb. 

30.  A  commission  to  take  testimony  within  the  State,  may  be  directed,  gene- 
rally, to  any  judge,  or  justice  of  the  peace,  in  a  particular  parish.    lb, 

21.  Where  a  witness  examined  under  a  commission  neglects  to  answer  a  cross- 
inteiiogatory,  but  in  answering  the  last  direct  interrogatory  states  fiicte  not 
called  for  by  it,  but  which  are  a  complete  answer  to  the  cross  interrogatory, 
iSie  statement  will  be  presumed  to  have  been  intended  as  an  answer  to  the 
ktter,  and  the  evidence  will  be  admitted.    16. 

See  12,  supra. 
VI.  Admissibility  and  Sufficiency  of  Evidence  under  the  Pleading/s. 
2SL  Action  to  recover  an  amount  due  for  diayage,  and  defence  that  the  price 
Vol.  XI.  71 
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elaimed  exceeded  the  value  of  the  servicee.  Plaintiff  having  proved  by  « 
witnees  that  defendant  had  agreed  to  pay  a  certain  price  therefor,  the  latisr 
ofiered  to  introdace  evidence  to  show  that  the  nanal  price  waa  less.  Hdd, 
that  the  evidence  was  admissible,  defendant  having  a  right  to  introduce  evi- 
dence to  contradict  plaintiff's  witness,  or  to  establish  a  difierent  price. 

McGawley  v.  Ganncm,  164. 

93.  'Where  a  married  woman,  sued  on  her  note,  secured  by  mortgage,  given  for 
the  repayment  of  money  counted  and  delivered  to  her  in  the  presence  of  the 
notary's  clerk,  adduces  evidence  which  shows  that  the  transaction  was  a  dis- 
guised advance  to  her  husband,  she  will  be  bound,  if  it  be  shown  that  she  sub- 
s^uently  converted  the  fund  to  her  own  use,  under  false  pretences,  to  the 
prejudice  of  the  creditors  of  her  husband.    Ailing  v.  Egariy  244. 

24.  Plaintiff  having  purchased  two  lots  of  ground  described  in  the  act  of  sale 
as  ^formara  islets"  and  situated  in  a  certain  division  marked  on  a  plan  de- 
posited in  the  notary's  office,  sued  the  occupier  of  a  contiguous  lot  to  cause 
a  street  to  be  opened.  No  street  was  mentioned  in  the  act  of  sale  to  plaintiff; 
nor  was  any  parol  evidence  offered  to  prove  the  existence  of  one  at  the  time 
of  the  sale.  An  old  plan  was  produced  as  being  the  one  referred  to  in  the 
sale,  on  which  the  street  was  marked ;  but  there  was  no  proof  that  it  was 
marked  thereon  at  the  time  of  the  sale,  while  there  was  evidence,  on  the  &ce 
of  the  plan  itself,  showing  that  other  streets  describes  on  it,  had  been  marked 
at  a  subsequenf  period.  Heldj  that  the  evidence  was  insufficient  to  prove  the 
dedication  of  a  street,  of  which  no  mention  was  made  in  the  sale. 

GuiOoUe  V.  Toby,  294. 

VII.  Judicial  Records  and  Proceedings^  and  Copies  thereof. 

95.  An  extract  certified  by  the  clerk  from  the  minutes  of  the  court,  showing  that 
a  judgment  had  been  rendered  in  a  suit,  though  the  minutes  were  signed  by 
the  judge,  is  not  the  best  evidence  of  the  judgment,  as  the  hw  requirea  a 
judgment  to  be  given  and  signed  in  every  case ;  and  it  is  to  be  presumed  that 
one  exists  untU  the  contrary  b  shown.  The  extracts  from  the  minutes  would 
be  admissible  to  prove  a  judgment  rendered  in  1814,  on  proof  that  no  judgment 
could  be  found  in  the  record,  and  that  no  other  than  that  entered  on  the  minntiRB 
appeared  to  have  ever  existed,  or  that  it  had  been  lost.    Choppin  v.  Michel^  233. 

96.  Copies  of  judgments  of  the  Supreme  Court,  certified  by  the  derk,  are  suffi- 
ciently proved,    lb, 

yj.  A  final  judgment  rendered  in  another  State  between  the  same  parties,  where 
both  were  before  the  ^court,  will  be  conclusive  between  them,  on  an  applicar* 
tton  to  render  the  judgment  executory  here.  The  plaintiff  cannot  be  called 
upon  again  for  proof  of  his  demand. 

Hazard  v.  Agricultural  Bank  cf  Mississippi^  326. 

28.  To  prove  the  reversal  by  the  Supreme  Court  of  the  United  States  of  a  judg- 
ment obtained  in  a  Circuit  Court,  defendants  oiered  in  evidence  a  printed  copy 
of  the  record  of  the  suit  in  the  Supreme  Court  certified  by  the  cleric  of  the 
Circuit  Court,  under  the  seal  of  his  court,  to  be  a  true  copy  of  the  record  and 
the  proceedings  of  the  Circuit  Court  in  the  action ;  and  a  copy  of  the  mandate 
of  the  Supreme  Court,  reversing  the  judgment  below,  and  remanding  the  case 
for  farther  proceedings,  also  certified,  by  the  clerk  of  the  Circuit  Cout,  under 
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;  the  seal  of  his  court,  U^  be  a  true  copy  of  the  original  on  file  in  his  office. 
There  was  no  copy  of  the  judgment  of  the  Supreme  Court  among  the  papers 
oflfezed  in  evidence.  On  an  exception  to  the  evidence :  Heldj  that  it  was  inad- 
missible, there  being  no  prdof  that  the  person  who  signed  as  clerk  of  the  Cir- 
cuit Court  was  clerk  of  that  court,  and  the  record  not  being  authenticated  as 
required  by  the  act  of  Congress  of  96  May,  1790. 

United  States  v.  Bank  of  the  United  States,  418. 

S9.  The  courts  of  this  State  are  not  bound  to  knOw  the  clerks  of  the  courts  of 
the  United  States  in  other  States ;  nor  will  any  greater  weight  or  authority  be 
given  to  their  certificates  and  official  acts,  than  to  those  of  the  clerks  of  the 
state  courts  of  such  States,     lb. 

30.  The  associate  judges  of  the  City  Court  of  New  Orleans,  as  well  as  justices 
of  the  peace,  being  officers  of  the  State,  their  signatures  and  official  seals 
prove  themselves.     Didght  v.  Splane,  487. 

Vin.  Nan-judicial  Recard^i  and  Copies  thereof. 

31.  An  act  of  sale  of  lands,  passed  in  1774  before  a  Spanish  commandant  in 
Louisiana,  in  the  presence  of  two  witnesses,  which  recites  that  the  vendor  did 
not  sign  it  because  he  could  not  write,  and  that  the  title  was  delivered  to  the 
vendee  who  took  immediate  possessbn,  and  which  had  remained  among  the 
notarial  records  of  the  parish,  is  admissible  in  evidence  to  prove  l^  title  to  thd 
property.  Per  Curiam:  The  act  would  have  been  sufficient  evidence  of  title 
under  the  Spanish  law,  which  permitted  parol  sales  of  immovables ;  it  has  all 
the  requisites  of  an  authentic  act ;  and  the  absence  of  the  vendor's  signature 
is  sufficiently  accounted  for  by  the  public  officer  who  received  it,  the  ordinary 
mark  of  a  party  to  an  authentic  act  not  being  required  at  that  period. 

Choppin  v.  Michel,  233. 

32.  The  signatures  of  the  Spanish  governors,  and  other  known  officers  of  the 
former  provincial  governments  of  Louisiana,  prove  themselves.  Where  any 
question  is  raised  as  to  the  uuthenticity  of  such  signatures,  or  the  authority  of 
the  officer,  the  burden  of  proving  the  fraud  or  want  of  authority,  devolves  on 
the  party  alleging  such  fraud  or  want  of  authority.     Choppin  v.  Michel,  233. 

33.  An  act  of  the  legislature  of  Pennsylvania,  of  5  March,  1842,  provides  that 
any  assignment  of  property,  made  by  a  bank  in  pursuance  of  that  act,  must  be 
approved  by  the  Court  of  Common  Pleas  of  the  county  in  which  the  bank  is 
situated,  and  be  recorded  in  the  office  of  the  Recorder  of  Deeds  for  the  satne 
county;  and  an  act  of  14  April,  1834,  authorizes  the  prothonotaries  of  the 
courts  of  Common  Pleas  to  sign  the  judgments  of  those  tribunals.  Plaintifib 
oflbred  m  evidence  a  copy  certified  by  the  Recorder  of  Deeds  to  be  a  true 
copy  fiom  the  records  of  his  office,  of  an  assignment  made  by  a  bank  under 
the  act  of  1842,  and  of  a  certificate  annexed  to  it  signed  by  ibe  prothonotary 
of  the  Court  of  Common  Pleas,  and  sealed  with  its  seal,  reciting  that  the  court 
had  approved  of  the  assignment  Appended  were  certificates  fiiom  the  pie- 
aiding  judge  of  the  Court  of  Common  Pleas  attesting  the  signature  and  official 
capacity  of  the  Recorder  of  Deeds>  and  firom  the  prothonotary  of  the  court 
attesting  the  signature  and  official  capacity  of  the  presiding  judge.  Defend- 
ants excepted  to  the  evidence,  alleging  in  their  bill  that  the  assignmeiit  could 
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only  be  proved  by  jnodncing  the  (wigiaal,  or,  on  showing  that  it  could  not  b0 
bad,  a  copy  compared  therewith ;  that  the  act  of  Congrees  respecting  the  an- 
thentication  of  non-jadicial  records,  was  ini^iplicable  to  the  case ;  and,  if  appli- 
cable, had  not  been  complied  with.  The  bill  did  not  state  in  what  the  act  bad 
not  been  complied  with.  Hdd,  that  the  act  of  Congress  applies  to  such  a  case ; 
that  so  general  an  objection  as  that  the  law  has  not  been  complied  with,  is 
insufficient  in  a  bill  of  exceptions ;  and  that  such  generality  cannot  be  cor- 
rected by  specifications  after  appeal.    Ham  y.  Bayard,  259. 

IX.  Inadmissibility  of  Parol  Evidence  under  art.  2256  of  the  Civil 

Code. 
34.  Parol  evidence  is  inadmissible  to  prove  that  a  slave  sold  by  defendant  to 
plaiatifl^  was  represented  as  possessing  certain  qualifications  not  mentioned  in 
the  act  of  sale.    Milliken  v.  Andrews,  241. 

36.  Parol  evidence  is  inadmissible  to  alter,  modify,  or  contradict  a  written  act  of 
transfer  of  immovables  or  slaves,  or  to  prove  any  agreement  or  stipulation  b»- 
yond  its  contents,  where  there  ia  no  allegation  of  firand,  error  or  violence. 
C.  C.  2256.  But  such  evidence  is  admissible  to  prove  that  the  adjodicatioQ 
price  of  red  estate  sold  at  auction,  was  paid  to  a  creditor  holding  a  mortgage 
on  the  property,  and  the  manner  of  such  payment    Macarty  v.  OasquO^  270. 

86.  Action  by  a  wife  for  a  separation  of  property,  claiming  a  slave  as  pwa- 
phetnal,  and  opposition  by  the  creditors  of  die  community.  Plaintiff  ofibied 
ia  evidence  a  notarial  act  of  sale  of  the  slave,  in  which  the  vendor  ac- 
knowledged the  receipt  of  a  sum  of  money  from  the  plaintiff,  as  the  price. 
Plaintiff  then  offered  parol  evidence  to  prove  that  the  transaction  was  in  fiict  a 
datian  en  payemerU^  and  that  the  slave  was  given  to  plaintiff  by  her  mother,  as 
an  advance  upon  her  inheritance :  Held,  that  the  evidence  was  admissible  to 
prove  that  the  slave  was  acqnured  by  the  funds  of  the  wife,  and  that,  in  thia 
respect,  it  does  not  contradict  the  notarial  act    Gonor  v.  Her  Butbandi  526. 

X.  Admissibility  of  Pard  Evidence  to  establish  Date  of  an  act  Sous 

Seing  Prive, 

37.  As  a  general  rule,  an  act  under  private  signature  has  no  date  as  to  third  per- 
sons ;  but  a  date  may  be  given  to  it  by  iacts  dehors  the  act,  as  by  proof  of  the 
death  of  the  person  in  whose  hand-writing  it  is  shown  to  have  been  drawn  up* 
or  of  a  subscribing  witness.    Prevost  v.  EUiSt  66. 

38.  Proof,  by  a  subscribing  witness,  that  an  act  of  sale  of  real  property  sous  ssuig 
privi,  was  signed  and  executed  on  the  day  of  its  date,  is  insufficient  to  give  it 
eflfect  from  its  date  as  to  third  persons.  Parol  evidence  ia  admiBsiUe  only  to 
prove  the  date  of  the  act,  as  between  the  parties.    lb. 

XL  Proof  of  Fraud. 

39.  The  provision  of  art  2266  that  parol  evidence  shall  not  be  adnutted  agaioBt 
or  beyond  the  conteirts  of  written  acts  of  transfer  of  immovables,  was  designed 
lor  the  protection  of  contracting  parties  against  each  other.  It  does  not  apply 
where  a  partner  claims  from  his  co-partaer  a  sum  of  money,  alleged  to  have 
been  privately  and  fraudulently  received  by  him  frtm  a  porchaser  of  paitee^ 
ship  [gopeity  aa  a  part  of  the  price,  and  oflbm  die  pordiaser  ae  a  witeei  to 
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prove  the  payment  of  the  money,  though  not  mentioned  in  the  notarial  act  of 
sale  signed  by  both  partners  and  the  purchaser.  The  testimony  of  the  pur- 
chaser is  admissible.     Succession  of  TUghman,  124. 

40.  Fraud  will  not  be  presumed.  It  cannot,  generally,  be  proved  by  direct  and 
positive  evidence ;  but  the  circumstances  going  to  establish  it  must  be  strong, 
consistent,  and  calculated  to  induce  the  belief  that  a  fraudulent  intent  existed. 

FoUain  v.  Dupri,  464. 

41.  To  annul  a  sale  on  the  ground  of  fraud,  the  creditor  must  prove  the  inability 
of  the  debtor  to  pay  his  debts,  and  injury  to  himself.  Per  Curiam:  A  con- 
tract, though  made  in  bad  &ith,  cannot  be  rescinded  by  creditors  unless  it 
operate  to  their  injury.    C.  C.  1973.    Lafleur  v.  Hardy,  493. 

Xn.  Proof  of  Marriage. 

42.  The  &ct  that  a  marriage  was  celebrated  by  a  person  acting  as  a  justice  of 
the  peace,  and  that  the  parties  afterwards  lived  together  as  man  and  wife,  is 
sufficient  legal  evidence  of  a  marriage ;  and  the  testimony  of  a  witness  who 
swore  that  he  was  a  justice  of  the  peace  in  another  State,  and  celebrated  the 
marriage,  is  sufficient  proof  of  the  fact  that  the  witness  was  a  justice. 

Dunn  V.  Kenney,  249. 

Xm  Secondary  Evidence. 

48.  Action  to  recover  of  defendant  the  value  of  certain  carriages,  consigned  by 
plaintiff  to  a  third  person  for  sale,  and  sold  under  a  jlf./a.  by  defendant,  and 
purchased  by  him  as  the  property  of  one  of  his  debtors.  The  consignee,  who 
resided  in  another  State,  having  since  died,  plaintiff  offered  the  clerk  of  the 
consignee  as  a  witness.  On  an  objection  to  his  testimony,  on  the  ground  that 
his  only  knowledge  of  the  matters  in  controversy,  being  derived  from  a  cor- 
respondence between  the  plaintiff  and  consignee,  not  produced  nor  accounted 
for,  was  not  the  best  evidence :  Held,  that  his  testimony  was  admissible,  and 
that  plaintiff  cannot  be  supposed  to  have  the  means  of  procuring  the  books  and 
papers  of  the  deceased,  nor  the  letters  written  to  him.    Hyde  v,  Hepp,  159. 

44.*  Testimony  of  witnesses  taken  in  a  suit  between  other  parties,  offered  to 
prove  possession  by  persons  long  since  dead,  is  inadmissible,  where  the  affi- 
davit made  for  the  purpose  of  laying  a  foundation  for  its  admission  does  not 
state  that  the  witnesses  are  dead,  nor  what  other  efferts  have  been  made  to 
procure  other  evidence  of  the  fact     Choppin  v.  Michel,  233. 

46.  One  who  has  loaned  money  to  an  insolvent,  before  his  surrender,  for  the 
purpose  of  satisfying'  a  judgment  obtained  against  him,  should  prove  the  loan 
and  subrogation  and  the  receipt  of  the  money  by  the  judgment  creditor,  by  a 
notarial  act  C.  C.  2166  }  2.  But  where  the  loan  and  subrogation  were 
proved  by  authentic  act,  and  parol  evidence  was  admitted  in  the  lower  coart, 
without  objection,  to  establbh  the  payment  to  the  creditor,  it  will  be  too  late 
to  object  to  the  nature  of  the  proof  of  payment,  after  appeal. 

Wihox  V.  His  Creditors,  346. 

46.  Parol  evidence  is  inadmissible  to  prove  the  appointment  of  a  curator  to  a 
succession,  unless  it  be  first  shown  that  the  record  of  his  appointment  has 
been  lost  or  destroyed.    Rouly  v.  Birard,  478. 
See  58,  infra* 
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XrV.  Irrelevant  Evidence. 

47.  Letters  written  by  a  third  person  to  an  agent  are  inadmissible  in  evidence 
against  the  principal.     Garrett  v.  Morgan^  447. 

48.  Evidence,  though  improperly  admitted,  will  be  disregarded,  where  it  could 
not  have  operated  to  the  disadvantage  of  the  party  who  objected  to  it 

Rordy  v.  Berard,  478. 

XV.  Evidence  of  Particular  Persons. 
1.  Parties. 

49.  Where,  in  an  action  for  the  settlement  of  partnership  accounts,  the  defend- 
ant, in  whose  hands  the  books,  accounts,  and  evidences  of  debtfl  due  to  the 
firm  remained  at  the  time  of  its  dissolution,  is  proved  to  have  admitted  ihat 
there  were  outstanding  debts  due  to  the  partnership  to  a  certain  amount,  and 
he  states  in  his  answer  that  he  will  file  a  list  of  them,  but  omits  to  do  so,  and 
shows  no  diligence  in  collecting  them,  judgment  will  be  given  against  him  for 
a  Slim  equal  to  the  plaintiff's  share  in  the  debts  due  to  the  partnership  at  the 
time  of  its  dissolution.     Cazeau  v.  Faget,  10. 

50.  Where,  in  answer  to  an  interrogatory,  a  party  states  &cts  not  necessarily 
connected  with  that  as  to  which  he  was  interrogated,  such  irrelevant  matter 
will  be  struck  out,  on  motion.     Smith  v.  Richardson,  516. 

2.  Notaries, 

51.  A  notary  cannot  testify  to  any  thing  that  will  contradict  or  strengthen  hie 
official  acts.     Follain  v.  DuprS,  454. 

52.  The  notary  by  whom  a  protest  was  made  and  notice  given  of  the  protest  of  a 
note  or  bill,  is  a  competent  witness  to  prove  the  protest  and  notice.  He  is  not 
disqualified  by  his  liability  for  neglect  or  mistakes  in  the  discharge  of  his  offi- 
cial duties,    lb. 

3.  Persons  Indebted  to,  or  Possessing  Property  of  Defendant. 

53.  The  right  given  by  the  13th  section  of  the  act  of  20  March,  1839,  tea 
plaintiff  who  has  applied  for  a  writ  oifi,fa.,  to  propound  interrogatories  \p  a 
third  person  believed  to  h^ve  property  or  efiects  under  his  control  belonging  to 
defendant,  or  to  be  indebted  to  him,  can  only  be  exercised  so  long  as  the  writ 
remains  in  the  hands  of  the  sheriff.    Raboteau  v.  Valeton,  218. 

XYI.  Evidence  in  Particular  Actions. 
1.  In  Actions  on  BtUs  of  Exchange  and  Promissory  Notes. 

54.  In  an  action  against  the  endorser  of  a  note,  the  signature  of  the  maker  need 
not  be  proved.    Young  v.  Patterson,  7. 

55.  In  an  action  against  the  endorser  of  a  note,  the  notary  who  had  protested  it» 
certified,  that  he  had  left  notices  of  the  protest  at  the  counting-house  of  defian- 
daat,  in  a  letter  addressed  to  him,  handed  to  a  clerk  of  competent  age,  there 
employed.  A  witness  introduced  by  defendant  swore,  that  he  was  the  only 
clerk  of  the  latter  at  the  maturity  of  the  note,  and  that  he  never  received  any 
notice  of  protest  Per  Curiam:  This  does  not  destroy  the  efBict  of  the  no* 
taiy's*  certificate.  The  notice  was  enclosed  in  a  letter,  which  it  must  be  piB- 
somed  was  sealed,  and  the  witness  thus  prevented  fixxn  knowing  its  contente. 
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56.  The  evidence  of  a  witness  who  states,  that  he  verily  believes  that  notice  of 
the  neglect  on  refusal  of  the  acceptor  to  pay  a  bill  at  maturity  was  given  to 
the  drawer,  but  does  not  say  how  it  was  given,  nor  assign  any  reason  for  his 
belief^  nor  state  any  fact  from  which  the  court  may  judge  of  the  sufficiency 
of  the  notice,  is  not  sufficient  proof  of  notice. 

KrcnUlerv,  Bank  cf  Untied  Statesj  213. 

57.  An  endorsement  of  a  partial  payment,  in  the  hand  writing  of  the  holder  of 
the  note,  without  other  proof  that  a  payment  was  made  at  the  date  mentioned 
In  the  endorsement,  is  insufficient  to  interrupt  prescription. 

Splane  v.  Danid,  449. 

58.  Where  a  plaintiff  relies  on  the  protest  and  certificate  of  a  notary,  under  the 
act  of  13  March,  1827,  to  prove  a  demand  of  payment  and  notice  of  protest, 
parol  evidence  is  inadmissible  to  explain,  contradict,  or  add  to  the  written  evi- 
dence ;  nor  can  a  portion  of  such  evidence  be  used  to  make  out  one  part  of 
the  case,  and  the  testimony  of  the  notary,  as  to  any  thing  required  by  law  to 
be  inserted  in  such  acts,  to  make  out  another  part  As  to  any  other  facts,  the 
DOtaiy  is  competent.  But  a  plaintiff  may  ofier  the  protest  and  certificate  in 
evidence,  and  the  parol  testimony  of  the  notary  to  prove  a  demand  and  notice, 
with  the  view,  in  case  the  protest  and  certificate  should  be  insufficient  under 
the  statute,  to  rely  on  the  parol  evidence  alone.  If  the  protest  and  certificate 
be  imperfect  and  insufficient  under  the  statute,  they  are  not  the  best  evidence, 
and,  consequently,  parol  testimony  cannot  be  excluded  as  secondary. 

!FoUain  v.  Dupr6^  454. 

59.  The  acts  of  14]  March,  1823,  and  13  March,  1827,  authorising  notaries, 
parish  judges,  and,  in  some  cases,  justices  of  the  peace,  to  protest  and  give 
notice  of  the  protest  of  bills  and  notes,  have  introduced  no  new  rule  as  to  de- 
mand of  payment,  or  the  diligence  to  be  used  in  giving  notice  of  protest 
They  merely  introduced  a  new  mode  of  proof,  unknown  to  the  ,coinmeroial 
kw.    R. 

60.  A  protest  by  a  notary  of  a  domestic  bill  or  promissory  note  for  non-accept- 
ance or  non-payment,  and  his  certificate  of  notice  to  the  endorser,  are  inad- 
missible under  the  general  commercial  law.  They  are  only  received  where 
there  is  a  statute  or  local  law  authorising  their  admission.  By  the  act  of  the 
legislature  of  this  State,  of  13  March,  1827,  a  notary  is  authorised  toilo  what 
the  holder  of  the  bill  or  note  is  required,  under  the  commercial  law,  to  do  him- 
self, and  to  certify  the  fiicts  officially ;  but  the  mode  of  proof  authorised  by  the 
statute  is  not  exclusive.    3, 

61.  Where  the  protest  of  a  notary  is  oflbred  in  evidence  to  prove  a  demand  of 
payment  of  the  makers  of  a  note,  it  must  appear  from  the  protest  itself  that 
the  notary  had  the  note  in  his  possession,  and  demanded  payment  at  the  proper 
place  and  from  the  proper  party.  The  answer  of  the  party  of  whom  the  de- 
mand was  made,  must  also  appear  in  the  protest    Dupre  v.  Richard,  496. 

63.  Where,  in  an  action'  against  an  accommodation  endorser,  the  plaintiff  has 
had  a  fair  opportunity  for  making  out  his  case,  and  has  fidled,  the  court  wOl 
not  render  a  judgment  as  in  case  of  non-suit,  on  the  mere  suggestion  that  tha 
notaiy,  who  was  not  examined  as  a  witness,  might,  on  another  trial,  testify  to 
Acts  that  would  entitle  the  plaintiff  to  recover.    i&. 
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%  Jhi  PM»y  Adkm. 

63.  T6  inaks  (mt  a  llfSe  By  pfesc^fptiMi,  mich  as  wiH  ttnthorlM  %  wttmty  hi  a 
petitoiy  action,  where  paaseasiQii  haa  been  decreed  to  be  in  the  oter  paily, 
plaintifiB  must,  at  least,  show  clearly  that,  before  posseisioii  was  decreed  to 
their  adversaiy,  they  held  peaceable,  puMio,  eoatiiiuo«8»  amnCemipted  and 
tmeqiuvocal  possession,  a  sufltcient  length  of  time,  under  a  just  title,  with 
proof  ef  the  exact  commencement  of  that  possession.    C.  C  8403, 3453. 

PrevottY.EOU^M. 

64.  The  plaintiff  in  a  petitory  aetfcm  can  recover  only  on  the  siNngth  of  his  own 
title.    SandM  v.  Gdry,  529. 

EXCEPTIONS,  BILL  OP. 
1.  Gk)  general  an  olqection  as  that  the  hiw  has  not  been  complied  with,  is  insvffi- 

cient  in  a  bill  of  exceptkms ;  and  such  generality  cannot  be  coneeled  by 

spedilcatioBs  after  appeal.    Horn  v.  Bayard^  259. 
X  Where  a  number  of  interrogatories  have  been  propounded  te  diilhpenit  wit^ 

iiesBsa»  an  exception  that  they  *<  contain  leading  questions,"  widumt  fuUier 

vpedfieation,  will  be  disregarded,  as  too  general.    FoUatn  t.  Bvpri^  454. 

EXECUTION  OP  JUDGMENTS- 
1.  Where  tiie  notice  of  seizure  under  %jLfd,  is  illegal,  the  sale  wfll  be  setaside. 
MUnssifpi  Marine  and  Fire  Insuranoe  Company  v.  Bank  tf  Laumiama^  47. 
S.  Where,  after  a  seianre  under  a  fi,  fa,^  the  sheriff  is  enjoined  from  further 
proceedings,  he  should  not  return  the  writ  into  court,  but  reteun  it  to  be  pro- 
ceeded with  in  case  the  restmintng  order  be  withdrawn  or  annulled.    Where 
a  aeusnre  has  been  made  undsr  nfi,  fa.  before  the  return  day,  the  sheiiff  should 
retain  the  writ  until  the  property  is  sold,  or  he  is  ordered  by  the  ]dah)Ctf(  or 
cither  competent  authority,  to  release  it.    Where  the  selznre  has  been  made 
before  the  return  day,  he  may  do  all  that  the  law  requires  of  him,  after  that 
tune.     Cbdkrans  y.  Bank  of  the  United  States^  64. 

3.  Where,  after  a  seizure  under  a  ft,  >».,  the  sheri^  on  beii^  enjoined  from 
tetl^r  proceedings,  returns  the  writ  into  court,  and  under  an  aHa$jL  fa.  pro* 
oeeds  to  sell  the  property  originally  seized,  without  making  any  new  seizure, 
the  sale  will  be  annulled.    lb. 

4,  Die  share  of  a  member  of  a  partnership  may  be  seized  and  boM  to  satisfy  his 
individutl  creditors,  subject  to  the  debts  of  the  partnership ;  and  such  seizure, 
if  legal,  operates  a  dissolution  of  the  partnership.  C.  C.  2794.  But  a  credi- 
tor of  one  partner  cannot  seize  under  execution,  nor  attach  any  particular  thii^ 
or  piece  of  property  belonging  to  the  partnership,  nor  any  p(Ntion  of  it,  to  sat- 
isfy his  debt.  The  whde  share  or  interest  <^  the  imtobted  paitner  in  the 
paitaership  must  be  seized  or  attached,  when  the  partnership  will  be  dissolved, 
and  Ijie  creditor  entitled  to  satis&dion  out  of  ^e  share  ot  his  debtor,  after 
payijaent  of  the  partnership  debts.  The  interest  of  a  partner  is  a  distinct 
thing,  and  must  be  taken  as  a  whole.     Bank  cf  Tennessee  v.  McKeag€f  130. 

i.  The  mere  seizure  under  n.fi.fik  of  a  judgment  in  favor  of  a  debtor,  does  not 
divest  the  property  of  the  latter,  and  transfer  it  to  the  seizing  creditor.  It 
gives  him  at  most  a  right  to  proceed  and  sell  the  judgment,  and  to  be  paid  by 
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pi^ference  out  of  the  proceeds;  hfi,fa.  is  the  wftrrant  of  the  sherifl^  anthor- 
ising  him  to  seize  j^perty  and  keep  it,  and  to  sell  it  to  satisfy  the  jadgment 
under  which  it  iras  issued.  When  a  seizure  has  been  made,  the  sheriff  is 
not  bound  to  return  the  writ,  though  it  have  subsequently  expired.  He  may 
retain  it,  and  sell  the  property  seized.  If  he  returns  the  writ,  he  will  be  with- 
out authority  to  bold,  or  dispose  of  the  property;  and  any  privilege  resulting 
from  the  seizure  will  cease  to  exist. 

Sheldon  v.  New  Orleans  Canal  and  Ba;!iking  Company^  181. 

6u  Where  the  proceeds  of  property  seized  and  sold  under  2Lfi.fa.  are  claimed 
in  virtue  of  a  previous  seizure  under  a  fi^fa.,  the  claimant  must  oppose,  by 
way  of  third  opposition,  the  application  of  the  proceeds  to  the  satisfaction  of 
the  second  execution.    C.  P.  396,  397,  401,  402.     Ih. 

7.  A  sheriff  or  marshal  is  the  agent  of  the  plaintiff  in  execution  only  so  far  as 
he  derives  authority  from  the  writ  placed  in  his  hands.  The  moment  it  is 
returned  into  court,  his  authority  ceases.    Rdboteau  v.  Vakton,  218. 

6.  The  right  given  by  the  13th  section  of  the  act  of  20  March,  1839,  to  a  plain- 
tiff who  has  applied  for  a  writ  oifi.fa.,  to  propound  interrogatories  to  a  third 
person  believed  to  have  property  or  eficcts  under  his  control  belonging  to  the 
defendant,  or  to  be  indebted  to  him,  can  only  be  exercised  so  long  as  tiie  writ 
remains  in  the  hands  of  the  sheriff,    lb, 

9.  A  sale  of  the  contents  of  a  cofl^-house  or  shop,  by  notarial  act,  accompanied 
by  delivery,  cannot  be  treated  as  a  nullity;  and  where  difi.fa.  is  levied  on  the 
property  as  still  belonging  to  the  vendor,  the  plaintiff  in  execution  will  be 
responsible  to  the  purchaser  in  damages.  But  where  no  serious  injury  is 
shown  to  have  been  sustained  by  the  plaintiff,  and  defendant  acted  without 
malice,  the  damages  will  be  nominal  only.     Presas  v.  LancUa,  288. 

10.  Where  the  rights  of  a  plaintiff  in  an  action  against  a  succession  have  been 
seized  under  tLfi.fa.,  he  cannot  discontinue.     Succession  of  Baum,  314. 

11.  The  seizure  under  aj^.  fa.  of  the  interest  of  a  debtor  in  notes,  entitles  the 
eeizing  creditor  to  be  paid  by  preference  out  of  the  proceeds. 

Lc^r  V.  Hardy,  493. 

EXECUTOR- 

See  Successions. 

FAMILY  MEETING. 

See  MiNOH  2. 

FIERI  FACIAS. 

See  Execution  of  Judgments. 

FlREMEN^S  INSURANCE  COMPANY  OF  NEW  ORLEANS. 

The  appellants,  stockholders  in  the  Firemen's  Insurance  Company  of  New  Or- 
leans, having  paid  only  the  first  instalment  of  five  per  cent  on  each  share, 
the  directors  declared  the  stock  forfeited.  Plaintiff  having  obtained  judgment 
against  the  company,  sued  out  a^./a.,  nnder  which  interrogatories  were  pro- 
ponnded  to  the  appellants;  and,  on  a  role  taken  on  them  to  show  caiue  why 
Vol.  XL  72 
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tbey  shoald  not  be  compelled  to  satisfy  the  execution  to  the  eictent  of  their 
unpaid  subscriptions :  Hddy  that  under  the  act  of  10  March,  1888,  incor- 
poratiog  the  company,  the  directors  had  no  right  to  declare  the  stock  f«£9ited 
after  tlie  pajrment  of  only  five  per  cent,  and  that  the  i^peUaubs  were  bound  to 
satisfy  plaintiflTs  Judgment  to  the  extent  of  their  unpaid  subecriptions. 

Dixon  y.  Firemen^s  buurcmce  Ckmptunfn  353. 

FRAUD. 

1.  Fraud  wUl  not  be  presumed.  It  cannot,  generally,  be  proved  by  direct  and 
positive  evidence ;  but  the  circumstances  going  to  establish  it  must  be  strong, 
consistent,  and  calculated  to  induce  the  belief  that  a  fraudulent  intent  existed. 

FdUain  v.  Dupriy  464- 

2.  Fraud  in  obtaining  an  endorsement,  is  no  defence  to  an  action  against  the 
endorser,  by  one  to  whom  the  note  had  been  transferred  in  the  usual  course 
of  business,  for  a  good  consideration,  without  notice,  unless  firand  or  collusion 
can  be  proved  as  to  him.    lb, 

GARNISHEE. 

See  Attachment  4. 

GUARANTEE. 
See  SuitETT  1. 

HUSBAND  AND  WIFE. 

1.  A  wife  having  obtuned  a  judgment  of  sepuation  of  properly,  levied  tLjLfit,  cm 
the  property  of  the  husband,  who  subsequently  apidied  for  the  benefit  of  the 
bankrupt  act  of  Ckingress,  of  19  August,  1841,  and  was  discharged.  The 
wife's  execution  not  having  been  satisfied  in  full :  Hdd,  that  the  balaaee  of 
the  debt  due  by  the  husband,  was  extinguished  by  his  discharge. 

AUing  V.  EgaUy  244. 

2.  A  creditor  who  seeks  to  enforce  the  payment  of  a  note  executed  by  a  married 
■  woman,  though  separated  in  property  from  her  husband,  must  prove  that  the 

consideration  for  which  it  was  given,  enured  to  her  advantage,    lb. 

3.  Where  a  married  woman,  sued  on  her  note,  secured  by  mortgage,  given  for 
the  repayment  of  money  counted  and  delivered  to  her  in  the  presence  of  the 
notary's  clerk,  adduces  evidence  which  shows  thot  the  transaction  was  a  dis- 
guised advance  to  her  husband,  she  will  be  bound,  if  it  be  shown  that  she 
subsequently  converted  tlie  fund  to  her  own  use,  under  fiilse  pretences,  to  the 
prejudice  of  the  creditors  of  her  husband,    lb. 

4.  The  &ct  that  a  marriage  was  celebrated  by  a  person  acting  as  a  justice  of 
the  peace,  and  that  the  parties  afterwards  lived  together  as  man  and  wife,  ie 
sufficient  legal  evidence  of  a  marriage ;  and  the  testimony  of  a  witness  wbo 
swore  that  he  was  a  justice  of  the  peace  in  another  State,  and  celebnOad  the 
marriage,  is  sufficient  proof  of  the  fiEtct  that  the  witness  was  a  justice. 

Z>iifm  V.  jKeniKy,  949. 
6.  All  the  efiects  or  property  in  the  possession  of  the  spouses,  or  eith«»  at  the 
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time  of  the  diaeolixtioik  of  the  oommiuiity  by  death,  ue  preBamed  to  belong  to 
the  commnnity.    C.  C.  2374.     Succession  of  Bourn,  314. 

6.  The  heiFB  of  a  wife  may  reoomice  the  community,  for  the  pnrpoee  of  exone- 
rating themselves  from  the  debts  contracted  during  the  marriage  (C.  C. 
2379);  but  the  husband,  having  been  the  head  thereof,  can  never  do  so,  either 
directly  or  indirectly,    lb. 

7.  Though  the  general  rule  established  by  the  Civil  Code  is,  that  purchases  made 
during  the  marriage,  by  either  spouse,  belong  to  the  community,  in  whoseso- 
ever name  made,  yet  a  wife  may  acquire  separate  property  by  the  bona  fide 
teuivestment  of  her  paraphernal  funds,  of  which  her  husband  never  had  the 
administration,  or  by  a  dalion  en  patfemerU  in  consideration  of  a  separate  and 
paraphernal  claim.    Broussard  v.  Her  Husbani,  446. 

8.  A  judgment  in  a  suit  for  separation  of  property  will  not  be  conclusive 
against  die  wife's  right  to  property,  not  mentioned  as  her  separate  property 
in  the  judgment  of  separation,  in  a  contest  with  the  creditors  of  the  husband, 
especially  with  such  as  became  so  before  the  judgment  was  rendered.  Ih, 

9.  A  note  executed  by  a  married  woman,  without  the  authorisation  of  her  hus- 
band or  of  the  judge,  for  the  fees  of  counsel  employed  by  her  to  institute  a 
suit  against  her  husband  for  a  separation  of  property,  is  not  binding  on  her. 
C.  C.  123, 127, 129, 1776,  1779.  The  order  of  the  judge,  authorising  her  to 
mie,  cannot  be  considered  as  empowering  her  to  contract  with  any  one  with 
Nfferenee  to  the  suit.  Bat  where  a  suit  for  separation  has  been  actually 
brought,  the  attorneys  employed  by  her  may  sue,  on  a  quantum  meruit,  for  the 
value  of  their  services.     Oroto  v.  Yocom,  606. 

10.  Under  the  Code  of  1808,  when  a  slave  formed  part  of  tiie  paraphernal 
pfoperty  of  the  wife,  the  issue  of  the  slaye  was  also  paraphernal.  Code  of 
1808,  bode  3,  tit.  6,  arts  60, 62;  book  2,  tit  8,  art  4;  book  2,  tit  3,  art  12. 
Under  the  Spanish  laws,  the  issue  belonged  to  the  community  of  gains. 

Oonor  V.  Her  Husband,  626. 

11.  The  Spanish  laws  and  the  Codes  of  1808  and  1826,  agree  in  the  genei|al 
principle,  that  all  property  acquired  by  purchase  during  the  marriage,  whether 
in  the  name  of  the  huslMuid  or  wife,  belongs  to  the  community,  (Febrero,  part 

B,  book  I,  ch.  4,  }1,  no.  6 ;  Code  of  1808,  book  3,  tit  6,  art.  64;  C.  C.  2371, 
2874,)  even  where  tiie  purchase  is  made  with  the  funds  of  the  wife;  but  from 
this  rule  are  excepted  tilings  received  by  either  spouse,  as  a  datum  en  payc' 
ment  of  money  due  as  a  separate  and  individual  right,  or  purchases  made  as  a 
bona  fide  reinvestment  of  money  Tmder  the  wife's  control,  and  forming  part  of 
her  paraphernal  property.  Thus  a  dation  en  payement  by  a  mother,  made  to 
the  wife,  as  an  advance  upon  her  inheritance,  is  paraphernal.    lb. 

INJUNCTION, 
Where  a  defendant  in  an  action  commenced  by  injunction,  excepts  to  answer- 
ing to  the  merits,  on  the  ground  that  the  oath  taken  and  the  bond  given  to 
■obtain  the  injunction,  were  taken  and  executed  by  one  claiming  to  act  as  the 
attorney  in  &ct  of  the  plamtiff,  thou^  no  copy  of  the  power  was  annexed  to 
the  petition,  the  power  must  be  produced,  or  the  action  will  be  dismissed. 

C.  C.  820.    Mayes  v.  Smt'M,  603. 
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INSOLVENCY. 

1.  Property  surrendered  by  an  insolvent,  subject  to  a  mortgage,  having  beeo 
sold  by  his  syndic,  was  purcbassd  by  the  mortgage  crediccr,  and  the  price 
retained  in  satisfaction  of  his  claim.  Bond  was  given  by  the  creditor,  with 
security,  for  any  amount  which  he  might  ultimately  have  to  contribute  to- 
wards the  payment  of  th3  privilegad  expenses  of  the  estate ;  but  no  mortgage 
was  reserved  on  the  syndic's  sale,  nor  was  it  recorded  in  the  office  ( f  the 
Recorder  of  Mortgages.  The  property  was  afterwards  sold  by  the  purchaser 
to  a  third  person,  to  whom  a  certificate  was  delivered  from  the  Recorder  of 
Mortgages,  showing  that  the  property  was  clear  of  incumbrance.  On  a  rule 
on  the  second  purchaser,  to  show  cause  why  the  property  in  his  hands  should 
not  be  sold  to  satisfy  the  contribution  due  by  his  vendor,  the  mortgage  cred-> 
itor,  for  the  privileged  expenses  of  the  estate :  HM,  that  the  defendant  in  the 
rule  not  being  aware  that  his  vendor  was  bound  to  pay  any  part  of  the  price 
of  the  property  as  a  contribution  for  privileged  expenses,  and  neither  the  act 
of  sale  nor  the  procis^cerbal  of  the  adjudication  having  been  recorded,  and 
no  mortgage  or  privilege  reserved  by  the  syndic,  he  could  be  made  liable  only 
in  case  of  having  expressly  assumed  the  payment  of  the  contribution.  Rule 
discharged.    C.  C.  3238, 3314,  3317.    Duj^esis  v.  His  Creditors.  4. 

2.  The  commission  allowed  to  the  provisional  syndics  of  the  creditors  of  an  in- 
solvent estate,  by  the  11th  section  of  the  act  of  20th  February,  1817,  of  "  one 
per  cent  on  the  appraised  value  of  the  goods  and  e£bcts  confided  to  their  care," 
is  to  be  calculated  on  the  appraised  value  of  the  property  as  shown  hy  the 
schedule  of  the  insolvent    BarkJey  v.  His  Creditors,  28. 

3.  A  provisional  syndic  of  an  insolvent  estate  has  no  other  duty  to  discharge 
than  that  of  keeping  the  property  surrendered  as  a  deposit,  performing  such 
conservatory  acts  as  may  be  necessary  for  the  interest  of  the  insolvent  and  his 
creditors,  and  demanding  and  receiving  the  rents  and  income  of  the  property, 
and  such  debts  as  may  become  due  during  his  administration,  which  expiree  oa 
the  nomination  of  definitive  syndics.    lb, 

4«  Law  charges  are  the  costs  incurred  in  court  in  the  prosecution  of  a  suit,  to 
be  paid  by  the  party  cast  Such  costs,  when  taxed  according  to  law,  are  privi- 
leged against  the  insolvent's  estate,  whether  incurred  previously  to  the  in- 
solvency, or  in  the  concurso,    C.  C.  3162,  3163.     lb, 

5.  The  costs  of  the  proceedings  incurred  in  establishing  a  charge  of  fimud 
against  an  insolvent,  are  included  among  the  law  charges  privileged  against 
the  estate.    lb. 

6.  A  cashier  of  a  bank  has  no  authority,  by  virtue  of  his  offioe,  to  represent  the 
bank  at  a  meeting  of  the  creditors  of  an  insolvent,  and  to  vote  for  a  syndic. 
A  resolution  of  the  board  of  directors  can  alone  empower  him  to  do  so.  But 
a  ratification  by  the  directors  of  the  acts  of  a  cashier  who  had  voted  at  a  meet- 
ing of  creditors  without  authority,  made  after  the  proceedings  before  the  notary 
were  closed,  and  the  ten  days  had  expired  after  which  the  rights  of  the  parties 
claiming  the  syndicship  became  fixed,  cannot  affect  rights  previously  acquired. 
C.  C.  1789, 2262.    Act  20  February,  1817.    Reed  v.  PoweU,  98. 

7.  A  judgment  discharging  the  future  property  of  an  insolvent,  who  had  made  a 
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ee9iio  bononun^  torn  all  proceedings  for  the  reoovery  of  debts  previouriy  c<mi- 
tncted,  though  it  may  not  have  strictly  confonned  to  the  law  under  which  it 
was  rendered,  will  be  conclnsive  against  a  creditor  who  was  a  party  to  the 
proceedings,  and  took  no  appeal  therefrom  within  the  time  prescribed  by  law. 

Qurlie  t.  Fhod,  166. 

8.  One  who  was  a  creditor  of  an  insolvent  at  the  time  of  his  sarrender,  cannot 
take  oat  an  execution  against  property  sabsequently  acquired.  Property 
acquired  since  the  cession  cannot  be  proceeded  against  by  any  of  the  creditors 
individually.  It  must  be  abandoned  for  the  benefit  of  all  the  creditors,  and 
those  who  have  become  such  since  the  first  cession  must  be  paid  in  preference 
to  the  others.    C.  C.  2173.    lb, 

9.  The  property  of  a  debtor  being  the  common  pledge  of  hb  creditors,  every  act 
done  by  him  with  intent  to  deprive  them  of  their  eventual  rights  upon  it,  is 
illegal.    C.  C.  1963,  1964.    Barker  v.  PhiUips,  190. 

10.  Where  one  purchases  property  from  an  absconding  debtor,  with  notice  that 
his  object  in  selling  it  was  to  deprive  his  creditors  of  their  recourse  upon  it, 
and  such  purchase  operates  to  their  injury,  it  will  be  annulled.  C.  C.  1973. 
But  the  purchaser,  though  in  bad  &ith,  will  be  entitled  to  a  restitution  of  so 
much  of  the  consideration  or  price  paid  by  him,  as  he  shall  prove  to  have 
enured  to  the  benefit  of  the  creditors,  by  adding  to  the  amount  applicable  to 
the  payment  of  their  debts.    C.C.I  977.    lb. 

11.  A  syndic  of  the  creditors  of  an  insolvent,  though  himself  an  attorney  and 
counsellor  at  law,  may  procure  the  assistance  of  counsel  in  cases  in  which 
he  needs  it  He  is  a  judge  of  the  necessity ;  and  where  the  value  of  the  ser- 
vices is  proved,  and  it  is  not  shown  that  such  assistance  was  improperly 
flought,  the  fees  of  the  counsel  must  be  paid  out  of  the  estate  surrendered. 

Wilcox  V.  His  Creditors,  346. 
m.  prescription  is  interrupted  by  a  cessio  bonorwn  made  by  the  debtor,    lb. 

INSURANCE. 

1.  To  render  one  of  the  original  parties  to  a  policy  of  insurance,  alleged  to  have 
assigned  all  his  interest  therein  for  the  benefit  of  his  creditors,  competent  as  a 
witness  for  the  other  insurers  in  an  action  on  the  policy,  the  acceptance  of  the 
assignment  by  all  the  creditors  must  be  proved,  where  the  assignment,  stipu- 
lating the  release  of  the  debtor,  is  not  so  manifestly  for  their  benefit,  that  their 
acceptance  can  be  presumed.  Nor  will  such  a  witness  be  rendered  competent 
by  the  execution,  in  open  court,  of  an  instrument  abandoning  all  his  interest  in 

g^the  policy  for  the  benefit  of  his  creditors.  Per  Curiam :  He  is  still  inter- 
ested that  the  creditors  who  have  not  released  him  should  receive  a  part  of  the 
amount  sued  for ;  and  he  cannot  release  himself. 

Wellington  v.  Merchants*  Insurance  Company^  223. 

2.  There  can  be  no  abandonment  as  for  a  total  loss,  in  a  case  in  which  ^e  dam- 
age is  under  fifty  per  cent  of  the  value  of  the  thing  insured. 

Riley  v.  Ocean  Insurance  Company,  266. 

3.  Where  the  policy  provides  that  the  vessel  insured  is  warranted  free  from  aver- 
age, unless  general,  under  fifteen  per  cent,  the  limitation  forms  a  part  of  the 
contract,  and  the  insurers  will  not  be  liable  unless  the  loss  is  proved  to  have 
exceeded  that  amount,    lb. 
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4.  OnewholaseflfeetediagMtaeeqpliifllifemaytaMgpto 
to  a  bona  Jide  creditor ;  kit  such  an  Msignment  will  be  widiont  eflbot  as  to 
third  persoDB,  creditors  of  the  iasared,  where  thbre  wm  bo  proof  of  Dotice  to 
the  •EsnaetB  before  the  death  of  the  amued,  nor  of  the  acceptaaoe  of  the  aa- 
mgameat  by  the  tnuiBferee  before  that  date,  and  the  policy  remained  in  the  poe- 
«eHion  of  the  aarfgnor.    C.  C.  1804, 9612,2613.     Sueoessum  cfRiaiey.  S98. 

INTERPRETATION. 
See  Bills  of  Ezohanoe  and  Promissory  Notes,  19. 

JUDGMENT. 

1.  An  action  to  recover  the  tunonnt  of  a  policy  having  been  instituted  against  an 
insurance  company,  a  short  time  before  its  dissolation  by  the  expiraticm  of  its 
charter,  an  answer  was  filed  by  the  attorney  of  the  company  a  few  days  after 
its  dissolution ;  he  shortly  afterwards  resigned  his  oppointment,  and  no  further 
proceedings  were  had  for  several  years.  The  charter  of  the  company  made 
each  shareholder  "  liable,  in  his  individual  and  private  capacity,  to  the  extent 
of  his  shares,  in  any  suit  or  action  pending  at  the  time  of  the  dissolution  of  the 
charter,  or  to  be  brought  thereafter."  A  few  days  before  the  dissolution  of  the 
charter,  the  company  transferred,  for  a  certain  sum,  all  its  capital  stock  to 
another  company,  which  guarantied  the  stockholders  of  the  (^  company  from 
all  further  responsibility  as  such.  The  action  was  tried,  some  years  after,  ex 
farU^  in  the  absence  of  any  representative  of  the  company  or  its  stockholders, 
and  without  notice  to,  and  in  the  absence  of, any  one  interested  in  the  defence,  and 
judgment  rendered  in  &vor  of  the  plaintifil  In  an  action,  by  one  of  the  stock* 
hoklers  of  the  dissolved  company,  to  annul  the  judgment :  Hdd^  that  the  judg- 
ment was  illegal  and  void ;  that  the  defendants,  by  the  expiration  of  their  char- 
ter, had  lost  all  capacity  to  appear  in  coort;  that  the  plaintiff  should  have  cited 
the  stockholders,  in  case  he  intended  to  exercise  his  recourse  against  them 
under  the  charter,  and  have  made  them  defendants,  unless  he  chose  to  avail 
himself  of  the  transfer  of  the  stock,  and  to  call  the  traasferrees  to  defenMie 
suit  under  the  responsibility  assumed  by  them ;  and  that  the  plaintiff  in  the 
action  of  nullity,  being  still  responsiUe  kx  the  debte  of  the  dissolved  oovpo- 
lation  to  the  extent  of  the  shares  transferred  by  hfm  to  the  new  company,  had 
a  sufficient  interaet  to  authorise  him  to  s«e  to  annul  the  judgment  C.  P.  606. 

Mu99im,  V.  JRtcftoidMm,  97. 

a.  In  annulling  a  judgment  on  the  ground  of  the  neglect  of  the  plaintiff  to  make 
the  proper  parties,  afl»r  the  defendants,  an  incorporated  company,  had  become, 
pending  the  suit,  incapacitated  to  ai^ieu  in  court  by  the  expuration  of  their 
charter,  the  Supreme  Court  will  not  declare  the  proceedings  invalid  only  fimn 
the  date  of  the  dissolution,  and  reserve  to  the  original  pkintiff  the  right  to 
make  other  parties  and  to  proceed  with  his  action.  The  judgment  oompftained 
of  being  the  only  matter  in  oontzoversy,  if  iUegal,  it  will  be  simply  annulled* 

75.43. 

3.  A  minor  hear  is  not  legally  represented  by  his  tutor,  on  an  applicatfion  for  the 
homologation  of  the  accounts  of  the  executors,  where  the  tutor,  as  one  of  the 
executors,  claims,  with  his  eo-execntor,  a  sum  ibr  commissions  ob  the  estate  of 
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the  deceased.  The  minor  ehonld  have  been  repreeeated  by  hie  nndeMator,  or 
the  homologation  of  the  acoountB  of  the  ezbcntorB  will  not  form  res  judicata  as 
to  him.    Baidunn  y.  CarleUm,  109. 

4.  A  minor  is  not  boand  to  resort  to  an  appeal  or  action  of  noUity,  to  protect 
himself  against  a  judgment  rendered  against  him  when  not  legally  represented. 
Such  a  judgment  must  be  considered  as  one  rendered  without  parties,  and 
absolutely  void.    lb. 

5.  The  signature  of  the  judge  is  required  only  to  final  judgments.  C.  P.  646. 
Other  decrees,  or  orders,  nude  in  the  course  of  a  suit,  may  be  entered  on  the 
minutes,  imd,  where  they  may  cause  irreparable  injury,  may  be  appealed  fiom, 
though  not  signed.    C.  P.  644.    KrmUler  v.  Bank.qf  United  Slates^  160. 

6.  A  judgment  discharging  the  future  property  of  an  insolvent,  who  had  made  a 
eessio  bonorumy  from  all  proceedings  for  the  recovery  of  debts  previously  con- 
tracted, though  it  may  not  have  strictly  conformed  to  the  law  under  whidi  it 
was  rendered,  will  be  conclusive  against  a  creditor  who  was  a  party  to  the 
proceedings,  and  took  no  ai^wal  therefrom  within  the  time  prescribed  by  law. 

GurHev.  Fhod^lW. 

7.  Where  a  mortgage  hae  been  ensed  in  pursuance  of  a  judgment  of  a  court  of 
competent  jurisdietion>  rights  acquired  by  subsequent  mortgagees,  before  any 
proceedmgs  to  annul  the  judgment,  will  not  be  a£bcted  by  sny  illegality  in  iU 
Third  persons  are  not  bound  to  look  beyond  the  judgment,  which,  if  rendeied 
fay  a  court  of  competent  jurisdiction,  must  have  its  full  effect,  and  can  only  be 
annulled  by  a  direct  action.  AlHer,  as  to  the  parties  themeelvee^  or  their 
ayan$-cause  with  notice ;  as  to  them,  the  ri|^ts  of  a  mortgagee  cannot  be 
affected  by  any  order  or  decree  m  acase  to  which  he  was  not  a  partf. 

DdamgnR  ▼.  CMnintj,  171. 

8.  A  single  decision,  particulariy  where  the  point  in  controversy  does  not  appear 
to  have  been  thoroughly  investigated,  is  insufficient  to  settle  the  jurisprudence 
of  the  country.    Lagrange  v.  Barrio  803. 

9.  A  final  judgment  rendered  in  another  State  between  the  same  parties,  where 
both  were  before  the  court,  will  be  conclusive  between  them,  on  an  application 
to  render  the  judgment  executory  here.  The  plaintiff  cannot  be  called  upoD 
again  for  proof  of  his  demand. 

'  ^^  Hazard  v.  AgrieuUund  Bank  of  Mississippi^  336. 

10.  A  judgment  in  a  suit  for  separation  of  property  wffl  not  be  conclusive 
against  the  wife's  right  to  property,  not  mentibned  as  her  saparale  property  in 
the  judgment  of  separation,  in  a  contest  with  the  creditors  of  tiie  husband^ 
especially  with  such  as  became  so  before  the  judgment  was  rendered. 

Broussard  v.  Her  Husband,  444. 

JURY. 

The  license  of  an  attorney  at  law  cannot  be  witiidrawn  or  annulled,  unless  on 
conviction  in  the  manner  prescribed  by  the  act  of  37  March,  1833.  The 
proceedings  must  be  by  information  before  the  District  Court  of  the  domieil  of 
the  accused ;  and  there  must  be  a  trial  by  jury.  Act  31  March,  1808,  s.  6. 
37  March,  1838,  s.  8.    33  March,  1836,  s.  1.    Chevdhn  v.  Sckmidty  91. 
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LAND,  POWER  TO  GRANT,  UNDER  SPANISH  GOV-  ' 
ERNMENT. 

By  a  royal  order  of  the  22d  October,  1798,  the  power  to  grant  lands  was  taken 
from  the  Governor  of  the  province  of  Louisiana,  and  restored  to  the  Intendant 

Choppin  V.  Mickd,  233. 

LETTING  AND  HIRING. 
I.  Letting  of  Things, 
n.  Hire  of  Labor  or  Industry, 

I.  Letting  of  Things. 

L  Where  a  lessee  for  years,  and  his  surety,  abandon  the  premises,  the  lessofy 
for  the  preservation  of  the  property  and  the  protection  of  his  rights,  may  col- 
loct  the  rent  due  from  the  sub-tenants,  and  procure  new  ones,  for  the  benefit 
of  the  lessee  or  surety ;  and  where  the  lessor  has  never  refused  to  place  the 
premises  under  their  control  on  their  complying  with  the  lease,  such  acts  will 
not  be  considered  as  amounting  to  a  cancelling  of  the  lease,  and  the  lessee 
and  his  surety  wiU  be  bound  for  the  di^rence  between  the  amount  of  the  lease 
and  that  received  from  the  subtenants.  Roumage  v.  BUArier^  101. 
^  2.  Where  pending  an  action  to  enjoin  an  execution  issued  on  a  judgment  ol^ 
tained  by  a  lessor  against  the  surety  of  his  lessee,  for  the  amount  of  a  leajse 
for  yean,  to  be  paid  from  time  to  time  as  the  rent  may  become  due  under  the 
lease,  the  lessor  sells  the  premises,  without  any  stipulation  that  the  sale  is 
made  subject  to  the  lease,  the  lease  will  be  thereby  dissolved,    lb. 

8.  Where  a  lessee  of  ground  constructs  buildings  or  other  works  thereon,  with 
his  own  materials,  the  owner  of  the  soil  may  keep  them  on  paying  the  value 
of  the  materials  and  the  price  of  the  workmanship.  C.  C.  497,  498,  500<^ 
The  lessee  having  only  the  right,  at  the  expiration  of  the  lease,  to  claim  the 
value  of  the  materials  and  the  price  of  the  workmanship,  such  buildings  or 
works  can  neither  be  alienated  nor  mortgaged  by  him.  He  nuiy  alienate  hi» 
right  to  claim  compensation,  or  to  take  the  buildings  away ;  but  such  a  ii|^ 
is  not  susceptible  of  being  mortgaged.  So,  where,  by  the  terms  of  the  lease, 
any  buildings  erected  by  the  lessee  are  to  become  the  property  of  the  kssor  at 
its  expiration,  without  his  being  bound  to  pay  any  compensation  therefor,  the 
lessee  has  only  a  mere  moveable  right  of  possession  and  enjoyment,  incapable 
of  being  mortgaged.    MiHer  v.  Michoudy  225. 

4.  Permission  to  occupy  certain  premises,  without  pay,  on  condition  of  leaving 
whenever  required  by  the  owner  to  do  so,  does  net  give  rise  to  the  relation  of 
landlord  and  tenant  between  the  parties,  nor  invest  the  owner  with  the  lessor's 
lien  or  privilege,  or  right  of  sequestration.  A  stipulation  for  rent  is  of  the 
essence  of  the  contract  of  lease.    Fisk  v.  Moores,  279. 

i.  The  provision  of  the  second  section  of  the  act  of  3  March,  1819,  which  do' 
clares  that  no  appeal,  taken  from  a  judgment  in  favor  of  a  landlord  in  an 
action  to  recover  possession  of  the  premises  after  the  termination  of  the  lease, 
shall  suspend  execution,  is,  as  to  judgments  rendered  in  such  cases  by  the 
City  Court  of  New  Orleans,  virtually  repealed  by  ss.  4, 5  of  the  act  of  10 
March,  1838 ;  and  a  suspensive  appeal  may  be  obtained  in  all  such  eases,  on 
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gwing  bond,  with  sufficient  surety,  for  any  damage  which  the  appellee  may 
saetidn  in  consequence  of  the  delay  occasioned  thereby. 

Statev.  Judgeqf  Cily  Court  of  New  Orleans,  394. 
n.  Hire  of  Labor  or  Industry. 

6.  Public  notice  given  by  a  railroad  company  that  all  baggage  is  at  th»  risk  of 
the  owner,  not  brought  home  to  the  owner,  will  not  exonerate  the  company 
from  liability  as  carriers.    Logan  v.  Ponichartrain  Railroad  Company,  24. 

7.  In  an  action  against  a  raihoad  company,  to  recover  the  value  of  baggage  lost, 
it  was  proved  to  be  the  usage  on  the  road  for  a  car  to  run  to  the  end  of  the  pier 
forming  one  of  the  termini  of  the  road,  and  take  from  steamers  aU  the  baggage 
and  etbcta  of  the  passengers,  and  to  return  to  the  ticket  office,  a  short  distance 
from  the  pier,  where  passengers  were  at  Uberty  to  take  off  their  baggage  with- 
out charge,  the  car  proceeding  with  the  remaining  baggage ;  and  that  there 
was  no  person  employed  by  the  company  to  take  care  of  the  baggage,  each 
passenger  being  expected  to  look  out  for  his  own.  It  was  proved  that  the 
plaintiff 's  baggage  was  put  on  the  car  at  the  end  of  the  pier,  and  that  he  did 
not  accompany  it,  but  took  his  passage  in  the  succeeding  train.  Its  loss  and 
value  were  established.  Held,  that  the  baggage  was  lost  by  the  carelessness 
of  the  company ;  that  their  responsibility  attached  as  soon  as  the  baggage  was 
received  on  the  car  at  the  end  of  the  pier ;  and  that  the  plaintiff  »fe  not  accom- 
panying his  baggage  does  not  excuse  the  negligence  of  the  carriere.  Judg- 
ment for  the  plaintiff.     C.  C.  2722,  2725.     lb, 

8.  Where  one  employed  as  salesman  by  the  year,  at  a  fixed  salary,  is  discharged 
before  the  end  of  the  year,  without  any  serious  ground  of  complaint,  he  wiU 
be  entitled  to  his  salary  for  the  whole  term  for  which  he  was  engaged. 

Decamp  v.  HeunUt  290. 

LIEN. 
See  Privilbg£  6,  7. 
LITIGIOUS  RIGHT. 
Art.  2622  of  the  Civil  Code,  which  provides  that  one  against  whom  a  litigious 
right  has  been  transferred,  may  release  himself  by  paying  to  the  tmnrfeme 
the  real  price  of  the  transfer,  mth  interest  from  its  date,  relates  only  to  con- 
ventional sssignments.    It  does  not  apply  to  a  transfer  resulting  from  a  sheriff's 
sale  under  execution,  the  transferree  acquiring  all  the  rights  of  the  owner  of 
the  right  sold.    C.  P.  647,  690.     Swxesnonof  TUghman,  124. 

MANDAMUS. 

The  jurisdiction  of  the  Supreme  Court  being  appeUate  only,  and  limited  by  the 
Constitution  (Bit  4,  s.  2,)  to  civil  cases  in  which  the  matter  m  dispute  exceeds 
three  hundred  dollars,  it  cannot  issue  a  mandamus  to  an  inferior  tribunal  where 
the  amount  in  dispute  is  under  that  sum.  A  mandamus  can  be  issued  by  the 
Supreme  Court  only  in  aid  of  its  appellate  jurisdiction.    C.  P.  829  839 

State  V.  Pansh  Judge  of  Plaquemines,  285. 
See  Mortgage  2. 
Vol,  XI.  73 
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MABSHAL. 

A  manhal  ia  the  anient  of  the  plaintiff  in  execution  only  so  fiur  as  he  derives 
authority  fixim  the  writ  placed  in  his  hands.  The  moment  it  is  retnined  into 
GOQXt,  his  authority  peases.    Raboteau  v.  Videtanf  218. 

MINOR, 

1.  A  tutor,  as  such,  without  letters  of  administration,  has  no  autfaori^  to  admin- 
ister a  succession  in  which  his  pupil  has  an  eyentual  or  residnaiy  interest. 
Such  a  succession  must  be  administered  as  an  entire  thing,  for  the  advantage 
of  the  creditors,  as  well  as  of  the  beneficiary  heirs  entitled  to  the  residue  af^r 
the  payment  of  debts.    BtdUy.  Walden,  67. 

2.  In  the  alienation  of  the  property  of  minors,  the  advice  of  a  famOy  meeting 
forms  an  essential  part  of  the  judgment  or  basis  upon  which  it  rests.  Though 
the  Civil  Code  does  not  expressly  require  that  the  family  meeting  shall  be  held 
in  the  parish  in  which  the  court  sits,  such  must  be  considered  as  the  true  con- 
struction of  all  its  provisions,  taken  together.  C.  C.  306, 308.  Act  10  Mazchy 
1834,  s.l.    R. 

8.  A  minor  heir  is  not  legally  represented  by  his  tutor,  on  an  application  for  the 
homologation  of  the  accounts  of  the  executors,  where  the  tutor,  as  one  of  the 
executors,  claims,  with  his  co-executor,  a  sum  for  conmiissions  on  the  estate  of 
the  deceased.  The  minor  should  have  been  represented  by  his  undeiHutor,  or 
the  homologation  of  the  accounts  of  the  executors  will  not  form  res  judioaia 
as  to  him.    Baldwin  v.  CarleUm^  109. 

4.  A  minor  is  not  bound  to  resort  to  an  appeal  or  action  of  nullity,  to  protect 
himself  against  a  judgment  rendered  against  him  when  not  legally  represen- 
ted. Such  a  judgment  must  be  considered  as  one  rendered  without  parties 
and  absolutely  void.    R, 

5.  A  memorandum  at  the  bottom  of  an  account  rendered  by  plaintiff's  tutor,  in 
1828,  stated,  that  there  was  a  note  belonging  to  the  estate  of  the  minor,  de- 
posited in  the  office  of  the  parish  jndge,  which,  when  coUectod,  would  be  ac- 
counted for.  A  further  account  was  rendered  in  July,  1834,  not  including 
any  part  of  the  proceeds  of  the  note,  nor  alluding  to  it,  and  the  minor,  whe 
was  emancipated  by  marriage,  assisted  by  her  husband,  a  few  days  after  gave 
the  tutor  a  receipt  for  the  full  amount  coming  to  her,  and  a  complete  dischuge. 
In  February,  1844,  plaintiff  sued  the  heirs  of  the  tutor,  to  recover  her  share 
of  the  proceeds  of  the  note :  Held,  that  the  action  was  prescribed  by  art  366 
of  the  Civil  Code.    OffvU  v.  CoUinsy  491. 

6.  A  minor  cannot  sue  in  his  own  name,  but  only  in  the  name  of  his  tutor,  duly 
qualified  to  act  as  such.  Per  Curiam:  A  judgment  would  not  be  res  judicata 
as  to  the  minor,  unless  it  appeared  that  the  person  ftwrnming  to  r^firesent  him 
was  duly  qualified.  Nor  would  the  defect  be  cured  by  suing  in  his  name, 
assisted  by  his  fether.    Jim/es  v.  Smithy  603. 

7.  Anatnial  tutor  must  take  an  oath  before  he  can  act  as  such.    C.  C.  828.  lb. 

8.  The  provisions  of  arts.  334,  336,  337  of  the  CivU  Code,  relate  to  the  sale  of 
property  belonging  exclusively  to  minors,  not  to  that  of  the  property  of  succes- 
sions, in  the  hands  of  an  administrator,  in  which  the  heirs,  whether  minon  or 
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of  age,  have  bnt  a  rasidnary  interest,  which  can  be  aeeertained  only  by  a  full 
admiBietntion.  C.  C.  1043, 1051.  Richard  v»  Deudy  608. 
9.  The  nullity  resulting  from  the  adjudication  of  the  properly  of  muidts  at  a 
price  less  than  the  appraisement,  is  a  relative  one,  of  which  they  alone  can 
take  advantage.  Per  Curiam:  The  formalities  prescribed  for  the  sale  of 
property  of  minora  are  ezclnsively  for  their  benefit,    i^ 

MORTGAGE. 

I.  Where  a  motgage  on  slaves  has  been  recorded  in  the  mortgage  office  of  the 
place  where  the  debtor  had  his  domidl  or  nsnal  place  of  residence  at  the  time 
of  the  inscription,  it  becomes  a  vested  right  (C.  C.  3318),  and  cannot  be  de^ 
stroyed  by  any  act  of  the  mortgagw,  nor  of  third  persons.  Consequently, 
where  the  mortgagor  subsequently  acquired  a  domicil  in  another  parish,  a  re^ 
i&scription  in  the  parish  to  which  the  debtor  removes,  is  not  necessary  to  pre* 
serve  the  mcntgage.  CommUsioners  qf  Nno  Orleans  Improvement  and  Banh 
ing  Company  v.  JeweOy  20. 

%  A  bankrupt,  discharged  by  a  District  Court  of  the  United  States  under  the 
act  of  1841,  has  a  right  to  have  the  mortgages  recorded  against  him  for  the 

,  purpose  of  securing  debts  from  which  he  has  been  discharged,  erased,  so  fiur 
as  they  may  efl^t  his  future  property.  And  where  a  rule  has  been  taken  in 
the  District  Court  on  the  recorder  and  the  mortgagees,  to  show  cause  why  the 
mortgages  should  not  be  erased,  and  no  cause  has  been  shown,  and  the  rule  has 
been  made  abeolute,  and  the  recorder  refuses  to  make  the  erasure,  a  mandamus 
may  be  obtamed  from  a  state  court  to  compel  him  to  do  so.  Per  Curiam:  As 
the  debts  secured  by  the  mortgages  cannot  be  recovered  but  in  the  event  of  the 
certificate  being  annulled  for  fraud,  it  is  unjust,  in  the  absence  of  any  such 
charge,  that  the  mortgages  should  stand  recorded  as  operating  on  the  future 
property  of  the  bankrupt    Diggs  v.  Prieur,  54. 

3.  A  Recorder  of  Mortgages  cannot  be  compelled  to  erase  a  mortgage  without 
making  the  mortgagee  a  party  to  the  proceedings,  unless  a  judgment  ordering 
the  erasure  has  been  rendered  contradictorily  with  the  latter. 

DeUmgne  v.  Gaiermi^y  171. 

4.  Where  a  mortgage  has  been  erased  in  pursuance  of  a  judgment  of  a  court  of 
competent  jurisdiction,  rights  acquired  by  subsequent  mortgagees,  before  any 
proceediilgs  to  annul  the  judgment,  will  not  be  a£fected  by  any  illegality  in  it 
Third  persons  are  not  bound  to  look  beyond  the  judgment,  which,  if  rendered 
by  a  court  of  competent  jurisdiction,  must  have  its  full  effect,  and  can  only  be 
annulled  by  a  direct  action.  Aliter^  as  to  the  parties  themselves,  or  their  ayans* 
cause  with  notice ;  as  to  them,  the  rights  of  a  mortgagee  cannot  be  affected  by 
any  order  or  decree  in  a  case  to  which  he  was  not  a  party,    lb. 

5.  Property  not  subject  to  alienation  cannot  be  mortgaged.    C.  C.  3266. 

Miller  v.  Michoudj  295. 

6.  Where  a  lessee  of  ground  constructs  buildings  or  other  works  thereon,  with 
his  own  materials,  the  owner  of  the  soil  may  keep  them  on  paying  the  value  of 
the  materials  and  the  price  of  the  workmanship.  C.  C.  497, 498,  500.  The 
lessee  havmg  only  the  right,  at  the  expiration  of  the  lease,  to  claim  the  value 
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of  the  materials  and  the  price  of  the  workmamhim  such  bnildiiigB  or  Worki 
can  neither  be  alienated  nor  mortgaged  by  him.  He  may  alienate  Mb  right  to 
claim  compeneation,  or  to  take  the  bnildings  away;  but  such  a  rig^  is  not 
BOBceptible  of  being  mortgaged.  So,  where,  by  the  terms  of  the  lease,  any 
buildings  erected  bythe  lessee  are  to  become  the  property  of  the  lessor  at  its 
expiration,  without  his  being  bound  to  pay  any  compensation  therefor,  the 
lessee  has  only  a  mere  moveable  right  of  possession  and  enjoyment,  inci^pable 
of  being  mortgaged,     lb, 

7.  An  executor  cannot  grant  a  mortgage  on  any  part  of  his  testator's  estate ; 
nor  can  a  Probate  Court  authorise  him  to  do  so,  though  for  the  purpose  of 
releasing  other  property  of  the  succession,  already  mortgaged,  with  a  riew  to 
sell  it.  PUU  V.  Citizens^  Bank  of  Louisiana,  248. 

8.  Where  a  partner  in  a  particular  partnership,  entitled  to  an  undivided  third  of 
certain  immovable  property,  permits  his  copartner  to  mortgage  the  whole  for 
the  payment  of  an  individual  debt  of  the  latter,  he  may  be  estopped  from  dis- 
puting the  mortgage ;  but  such  permission  will  not  amount  to  a  renonciatioB 
of  his  title,  nor  to  an  acknowledgement  of  the  mortgagor's  title  to  the  whole 
of  the  property.     Thomson  v.  Mylne,  349. 

9.  Though  a  contract  by  which  a  party  alleges  that  he  sells,  and  actually  de- 
livers certain  lands  and  slaves  to  his  endorsers,  to  be  held  by  them  until  indem- 
nified ior  their  endorsements,  reserving  a  right  to  redeem  the  slaves  on  dis* 
charging  the  endorsers  from  any  liability,  be  decided  by  the  Sipreme  Govt  to 
be  a  mortgage  and  not  a  sale,  it  must  be  duly  recorded  to  entitle  the  eadoiserB 
to  the  privilege  of  hypothecary  creditors,  as  against  other  crediton  having 
mortgages  regularly  registered.     Succession  of  HiUchings^  512. 

See  Bank,  C. 

NEW  ORLEANS,  CITY  OF. 

Where  proceedings  instituted  by  one  of  the  Municipalities  of  New  Orleans, 
under  the  act  of  3  April,  1832,  regulating  the  opening  and  improving  of  streets 
and  public  places,  have  been  discontinued  before  any  final  confirmation  by  the 
court  of  the  report  of  the  assessors,  the  owners  of  property  required  for  the 
improvement,  and  assessed  at  a  certain  price,  cannot  claim  the  amount  on  the 
ground  of  an  implied  sale,  though  ihe  Municipality  have  taken  possession  of 
the  premises.  Per  Curiam :  The  proceedings  not  having  been  perfected,  the 
parties  can  claim  no  rights  under  them ;  the  plaintifEs  can  only  demand  the 
premises,  or  damages  for  the  injury  resulting  from  having  been  deprived  oi 
them.    HuUin  v.  Second  Municipality  of  New  Orleans^  97. 

NON-SUIT. 

Where,  in  an  action  against  an  accommodation  endorser,  the  plaintiff  has  had  a 
fair  opportunity  for  making  out  his  case,  and  has  failed,  the  court  wifl  not  rai- 
der a  judgment  as  in  case  of  non-suit,  on  the  mere  suggestion  that  the  notary, 
who  was  not  examined  as  a  witness,  might,  on  another  trial,  testify  to  facta  thai 
would  entitle  the  plaintifiT  to  recover.    Dupr6  v.  Richard,  496. 
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NOTARY. 

1.  A  notary  cannot  testify  as  to  any  thingr  which  will  contradict  or  strengthen  hie 
official  acta.    FoUain  v.  Dupri,  464. 

2.  iThe  notary  by  whom  a  protest  was  made  and  notice  given  of  the  protest  of  a 
note  or  bill,  is  a  competent  witness  to  prove  the  protest  and  notice.  He  is  not 
disqualified  by  bis  liability  for  neglect  or  mistakes  in  the  discharge  pf  his 
official  duties,    lb. 

NOVATION. 

1.  Novation  will  not  be  presumed.  The  intention  to  make  a  novation  must 
clearly  result  from  the  terms  of  the  agreement    C.  C.  2186. 

Czamowski  v.  Cxamowski,  9. 

2.  An  order  written  by  the  maker  on  the  back  of  a  promissory  note,  while  in  the  ■ 
hands  of  an  endorsee  to  whom  it  has  been  transferred  after  maturity,  request' 
ing  a  third  person  to  pay  the  note  on  a  day  named,  is  a  mere  indication  by  the 
debtor  of  a  person  who  is  to  pay  in  his  place,  and  does  not  operate  a  no- 
vation of  the  debt.  On  the  failure  of  the  person  indicated  to  pay,  the  maker 
will  be  responsible.    C.  C.  2188,  2190.    Muggah  v.  Rogers^  5l  1. 

OFFENCES  AND  QUASI-OFFENCES. 

1 .  Where  a  sequestration  has  been  Illegally  issued,  the  true  standard  of  damages 
18  the  probable  loss  sustained  by  the  defendant  in  consequence  of  having  been 
deprived  of  the  free  use  or  disposal  of  his  property.  He  should  be  placed  as 
nearly  as  possible  in  the  situation  he  would  have  been  in,  had  the  sequestration 
not  been  issued.     SeUick  v.  Kelly ,  145. 

2.  Defendants  having  attached  certain  bank  bonds  and  notes  belonging  to  plain- 
tifT,  and  having  recovered  judgment  in  the  court  below,  caused  them  to  be  sold 
under  a^.  fa.  The  judgment  was  reversed  on  a  devolntite  appeal.  Plaintifik, 
in  an  action  for  damages  for  the  illegal  attachment,  having  proved  that  the 
bonds  and  notes  had  fallen  in  value  pending  the  seizure^  and  that  they  were 
sold  for  much  less  than  they  might  have  been  sold  for  had  no  attachment  been 
issued :  Held,  that  tbe  defendants  should  pay  the  actual  damages  caused  by 
their  attachment.    Ham  v.  Bayard,  269. 

3.  A  sale  of  the  contents  of  a  coflfee-house  or  shop,  by  notarial  act,  accompanied 
by  delivery,  cannot  be  treated  as  a  nullity;  and  where  a^./a.  is  levied  on  the 
property  as  still  belonging  to  the  vendor,  the  plaintiff  in  execution  will  be 
responsible  to  the  purchaser  in  damages.  But  where  no  serious  injury  is 
shown  to  have  been  sustained  by  the  plaintiff  and  defendant  acted  without 
malice,  the  damages  will  be  nomiiud  only.    Presas  v.  Lanaia,  288. 

4.  In  an  action  by  plaintiff  against  defendants  for  a  trespass  on  their  lands,  by 
cutting  timber,  etc.,  it  was  proved  that  defendant  had  purchased  timber  from 
persons  who  had  settled  on  tbe  land  claimed  by  plaintiA,  and  been  left  in 
quiet  possession.  There  was  no  evidence  that  they  were  informed  of  plain* 
tifb'  title,  nor  was  there  any  knowledge  of  it  brought  home  to  defendant  The 
sale  by  which  plaintiffi  acquired  their  title,  did  not  appear  to  have  been  recorded 
in  the  parish  in  which  the  land  was  situated :  HeU  that  there  must  be  judg* 
ment  ibr  the  defendant.    Banks  v.  Dcvghiy,  483. 
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OPPOSITION  OP  THIRD  PERSONS. 

Where  the  proceeds  of  property  seized  and  sold  under  tLfi.fa,  are  ehumed  in 
virtue  of  a  previons  seizure  under  tiJLfa,,  the  claimant  must  oppose,  by  way 
of  third  opposition,  the  application  of  the  proceeds  to  the  satis&cticm  of  the 
second  execution.    C.  P.  396,  397, 401,  402. 

Sheldon  v.  New  Orleans  Canal  and  Banking  Compamfy  181. 

PARAPHERNAL  PROPERTY. 
See  HusBAHD  and  Wifb,  7,  10,  II. 

PARTIES. 
See  EviDENCXy  49,  50.    PLBADmoy  I. 

PARTNERSHIP. 

1.  Where,  in  an  action  for  the  settlement  of  partnership  accounts,  the  defendaat, 
in  whose  hands  the  books,  accounts,  and  evidences  of  debts  due  to  the  firm 
remained  at  the  time  of  its  dissolution,  is  proved  to  have  admitted  that  there 
were  outstanding  debts  due  the  partnership  to  a  certain  amount,  and  he  states 
in  his  answer  that  he  will  file  a  list  of  them,  but  omits  to  do  so,  and  shows  no  dili- 
gence in  collecting  them,  judgment  will  be  given  against  him  for  a  sum  equal 
to  the  plaintiff's  share  in  the  debts  due  to  the  partnership  at  the  time  of  its 
dissolution.     Cazeau  v.  Faget,  10. 

3.  After  the  dissolution  of  a  partnership,  no  one  of  the  partners  can  use  tiie 
social  name  so  as  to  bind  the  rest  To  draw  or  endorse  a  note  in  the  name 
of  the  partnerahip,  the  authority  must  be  express  and  special. 

Carr  v.  Woods,  96. 

3.  Que  who  has  paid  in  consequence  of  his  endorsement  given  to  the  liqui- 
dating partners  after  the  dissoluti<xi  of  the  partnerriiip,  eaonoty  as  endorser, 
recover  of  the  other  partners  on  the  note  thus  paid  by  him,  although  the  con- 
sideration of  the  note  was  a  debt  due  by  the  firm ;  nor  can  he  recover  on  an 
account,  stating  such  payment  as  an  item.  He  might  recover  on  showing 
that  he  had  paid  a  debt  due  before  the  dissolution  oi  the  partnerdiip,  to  the 
extent  to  which  the  partnership  had  profited  1)y  the  payment.    Ibid. 

4.  Where  one  person  furnishes  the  funds  to  purchase  an  article,  and  another 
his  credit,  skill,  and  industry  in  preparing  it  for  sale,  in  order  that  a  profit  may 
be  made  for  their  mutual  benefit,  it  will  constitute  a  partnenhip. 

Bank  of  TennesMes  v.  McEdogej  IdO. 
6.  Whoever  shares  in  the  profits  of  a  partnership  is  a  partner,  and  as  such  re- 
ponsible  for  its  debts,  though  his  name  be  not  in  the  firm.    lb. 

6.  Partnership  property  is  liable  to  the  creditors  of  the  partnenhip  in  prelbrance 
to  those  ofthemdividual  partner.    C.C.  3794.    lb. 

7.  The  share  of  a  member  of  a  partnership  may  be  seized  and  sold  to  satisfy  Ida 
individual  creditors,  subject  to  the  debts  of  the  partnership ;  and  such  seisuroi 
if  legal,  operates  a  dissolution  of  the  partnership.  C.  C.  3794.  But  a  craditor 
of  one  partner  cannot  seize  under  execution,  or  attach  any  paitieidar  thing  or 
piece  of  property  belonging  to  the  partnership,  nor  any  poitioa  of  it,  to  Mitisfy 
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hiB  debt  The  whole  share  or  interest  of  the  indebted  partner  in  the  paitner- 
efaip  must  be  seized  or  attached,  when  the  partnership  will  be  dissolved,  and 
the  creditor  entitled  to  satisfaction  out  of  the  share  of  his  debtor,  after  pay- 
ment of  the  partnership  debts.  The  interest  of  a  partner  is  a  distinct  thing, 
and  must  be  taken  as  a  whole.    lb. 

8.  A  District  Court  has  jurisdiction  of  an  action  by  the  executor  of  a  deceased 
partner  against  the  survivor,  for  a  settlement  of  the  partnership  accounts. 

Thomson  v.  Mylne,  349. 

9.  A  balance  due  by  the  succession  of  one  of  the  members  of  a  particular  part- 
nership to  his  co-partner,  fijr  the  price  of  his  share  in  a  plantation  cultivated 
fay  them  in  partnership,  is  not  a  partnership  debt  to  be  satisfied  out  of  the 
partnership  property.  The  survivor  is  not  a  creditor  of  the  partnership,  but 
of  his  deceased  partner,    lb. 

10.  After  the  dissolution  of  a  partnership,  no  one  of  the  partners  can  bind  the 
others  by  the  use  of  the  social  name,  nor  by  any  acknowledgment  of  a  debt  or 
or  account    Dupri  v.  Richardy  497. 

PLEADING. 
L  Parties  to  Actions. 
IL  Actions^  Where  to  be  brought, 
m.  Cfihe  Petition. 
TV.  Exceptions  and  Answer. 
y.  Demands  in  Compensation  and  Reconvention. 
VI.  Intervention. 
YU.  Admissions. 
Vm.  Interrogatories  to  a  Party. 
IX.  Proceedings  against  an  Attorney  at  Law  to  Caned  his 

License. 

I.  Parties  to  Actions. 

1.  An  heir  cannot  be  eflboted  by  any  claim  of  an  executor,  unless  personally 
cited  to  contest  it    BdUtunh  v.  CaTleUm^  109. 

9.  A  minor  heir  is  not  legally  represented  by  his  tutor,  on  an  application  for  the 
homologatioa  of  the  accounts  of  the  executors,  where  the  tutor,  as  one  of  the 
executors,  claims,  with  his  co^xscuUmt,  a  sum  for  commissions  on  the  estate 
of  the  deceased.  The  minor  should  have  been  represented  by  his  under- 
tntor,  or  the  homologation  of  the  accounts  of  the  executors  will  not  form  res 
judictfta  as  to  him.    Ih. 

3.  A  minor  is  not  bound  to  resort  to  an  appeal  or  action  of  nullity,  to  protect 
himself  against  a  judgment  rendered  against  him  when  not  legally  repre- 
sented. Such  a  judgment  must  be  considered  as  one  rendered  without  par- 
ties, and  absolutely  void.    lb. 

4.  In  joint  demands  one  of  the  creditors  cannot  represent  the  debtor.    lb. 

6.  A  Recorder  of  Mortgages  cannot  be  compelled  to  erase  a  mortgage  wittioat 
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making  the  mortgagee  a  party  to  the  proceedings,  unless  a  judgment  ordering 
the  erasure  has  been  rendered  contradictorily  with  the  latter. 

Delavigne  v.  GaiermU,  171. 

6.  Action  by  certain  creditors  of  a  company  against  the  commissioners  appointed 
for  the  liquidation  of  its  affiurs,  claiming  a  privilege  on  its  property,  and  pray- 
ing that  it  may  be  sold  for  the  payment  of  their  debts.  It  appeared  from  differ- 
ent acts  of  the  legislature,  that  the  State  claimed  a  privilege  on  the  property  of 
the  company,  and  to  have  subsequently  become,  by  a  forfeiture,  declared  by  an 
act  of  the  legislature,  the  actual  owners  of  the  property,  which  act  directed  the 
treasurer  of  the  State  to  sell  the  same.  No  citation  or  other  notice  of  the  pio- 
ceedings  was  given  to  the  governor,  treasurer,  attorney  general,  or  district 
attorney,  but  judgment  was  rendered  declaring  the  act  pronouncing  the  for- 
feiture unconstitutional,  the  State  not  to  be  the  owner  of  the  property,  and 
ordering  it  to  be  sold  by  the  commissioners,  reserving,  for  a  future  decision, 
the  question  of  the  privileges  of  the  different  creditors.  On  appeal :  Heldj 
that  the  State  not  having  been  cited,  nor  notified  of  the  proceedings,  the  judg- 
ment must  be  reversed,  and  the  case  remanded  for  a  new  trial,  after  the  State 
shall  have  been  notified  through  the  proper  officers. 

Perry  y.  Commissioners  of  Clinton  and  Port  Hudson  Railroad  Company,  404. 

7.  The  defendant  in  an  action  of  boundary  cannot,  under  the  allegation  that,  if 
the  boundary  claimed  by  plaintiff  be  established,  his  own  boundaries  will  be 
80  altered  as  to  include  land  held  by  third  persons,  claim  to  have  them  made 
parties  to  the  suit  Per  Curiam :  The  defendant  had  no  right  to  call  his 
vendors  in  warranty ;  the  plaintiff  did  not  seek  to  evict  him  from  any  land  sold 
to  him,  but  only  to  establish  that  he  had  improperly  changed  his  boundaries. 

Duplessis  V.  Lastrapes,  461. 

8.  A  mmor  canot  sue  in  his  own  name,  but  only  in  the  name  of  his  tutor,  du(y 
qualified  to  act  as  such.  Per  Curiam :  A  judgment  would  not  be  resjudicala 
as  to  the  minor,  unless  it  appeared  that  the  person  assuming  to  represent  him 
was  duly  qualified.  Nor  would  the  defect  be  cured  by  suing  in  his  name, 
assisted  by  his  fiuther.    Mayes  v.  Smithy  603. 

9.  As  a  general  rule,  a  purchaser  who  has  been  evicted  can  sue  only  his  im- 
mediate warrantor.  There  is  an  exception  to  this  rule,  where  the  purchaser 
has  been  subrogated  by  the  vendor  to  his  action  of  warranty. 

Smithy.  IFtZson,622. 

n.  Actions f  Where  to  be  brought. 

10.  An  action  of  revendication  of  real  property  may  be  instituted  before  the 
court  within  whose  jurisdiction  the  property  is  situated,  though  the  domicil  of 
the  defpndant  be  in  another  district,  or  before  the  court  of  his  domicil,  at  the 
option  of  the  plaintiff    C.  P.  163. 

Second  Municipality  of  New  Orleans  y,  Chtrland,  387. 

in  Of  the  Petition. 

11.  A  plaintiff  may  set  forth  in  his  petition  different  grounds  upon  which  he  ex- 
pects ttf  recover,  provided  he  do  not  make  demands  one  of  which  necessarily 
excludes  the  other.    C.  P.  149.    Montross  v.  HtUman,  87. 

12.  One  who  has  paid  in  consequence  of  his  endorsement,  given  to  the  liqui- 


INDEX-  683 

fktiilg  partners  after  the  dissolation  of  the  partnership,  cannot,  as  endorser, 
recover  of  the  other  partners  on  the  note  thus  paid  by  him,  although  the  con- 
sideration of  the  note  was  a  debt  due  by  the  firm ;  nor  can  he  recover  on  an 
account,  stating  such  payment  as  an  item.  He  might  recover  on  showing 
that  he  had  paid  a  debt  due  before  the  dissolution  of  the  partnership,  to  the  ez« 
tent  to  which  the  partnership  had  profited  by  the  payment. 

Carrv,  Woods,  95!, 

13.  Plaintifl&  having  advanced  to  defendant  a  certain  suln  on  merchandise  con- 
si^ed  to  their  house  in  another  city,  defendant  drew  a  bill  on  the  consignebsy 
in  their  favor,  for  the  amount  advanced.  The  proceeds  of  the  shipnient  falling 
short  ot  the  advance,  plaintiff  eued  for  the  difierence,  on  an  account  debiting 
defendant  with  the  amount  of  the  bill,  and  crediting  him  with  the  nett  proceeds 
of  the  sale.  On  an  objection  that  the  action  should  have  been  on  the  bill :  Heidi 
that  the  suit  was  properly  brought.    HtswUi  v.  Sloan,  281. 

14.  Where  factors  accept  and  pay  a  draft  drawn  on  them,  and  charge  it  to  the 
drawer  in  their  account  current,  with  a  commission  for  making  the  advance, 
they  cannot  separate  the  draft  from  the  account,  and  sue  on  it  alone. 

Dubose  v.  O'fir^n,  *14. 

IV.  Exceptions  and  Anstver, 

15.  After  a  judgment  by  default,  no  dilatory  plea  can  be  received. 

Young  V.  Pailerson,  7. 

16.  An  exception  that  the  petition  contains  contradictory  allegations,  and  that 
plaintifis  cannot  proceed  without  selecting  the  ground  of  their  action,  relates 
to  the  substance,  not  to  the  form  oi  the  action,  and  may  be  pleaded  at  any  time 
before  judgment.     C.  C.  344,  345.     Montross  v.  Hillman,  87. 

17.  A  defendant  in  a  petitory  action  may  defend  himself  by  setting  up  title  in  a 
third  person.     Choppin  v.  Michel,  233. 

18.  Where  a  petitioner  alleges  that  defendants  are  indebted  to  him  in  a  certain 
sum,  for  which  he  had  recovered  judgment  against  them  in  another  State,  and 
prays  that  they  may  be  cited  to  answer,  for  judgment,  and  for  an  attachment, 
and  he  subsequently  obtains  an  order  rendering  the  foreign  judgment  execu- 
tory in  this  State,  he  may  have  the  latter  order  annulled,  on  motion,  ex  parte ; 
and  where  defendants  appear  and  answer  to  the  merits,  without  excepting  to 
the  previous  proceedings,  any  irregularities  will  be  considered  as  waived. 

Hazard  v.  AgriciUiural  Bank  of  Mississippi,  326. 

19.  Where  a  party  excepts  to  the  jurisdiction  of  the  court,  but  proceeds  to  trial 
witiiout  asking  for  judgment  on  his  exception,  it  will  be  presumed  to  have 
been  waived.     Thomas  v.  Clement — Re-hearing,  402. 

20i  Under  no  circumstances  can  a  supplemental  answer  be  permitted  to  be  filed, 

after  the  evidence  has  been  concluded. 

United  Stales  v.  Bank  of  the  United  States,  418^ 
31.  Want  ot  jurisdiction,  ratione  personcc,  cannot  be  pleaded  by  a  party  who  has 

voluntarily  submitted  to  the  jurisdiction  of  the  court.     lb, 
22.  Where  a  defendant  in  an  action  commenced  by  injunction,  excepts  to  an* 

Bwering  to  the  merits,  on  the  ground  that  the  oa'.h  taken  and  the  bond  given  to 

obtain  the  injunction,  were  taken  and  executed  by  one  claiming  to  act  as  the 

Vol.  XI.  74 
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attorney  in  fi&ct  of  the  plaintiff,  though  no  copy  of  the  power  was  annexed  to 
the  petition,  the  power  must  be  produced,  or  the  action  will  be  dismissed.  C. 
C.  320.     Mayes  v.  Smith,  603. 

V.  Demands  in  Compensation  and  Reconvention. 

23.  A  plea  of  compensation  is  in  the  nature  of  a  demand,  and  should  be  accom- 
panied with  a  specification  of  the  particular  amount  expected  to  be  compensa- 
ted, of  the  manner  in  which  the  party  who  claims  the  benefit  of  it  acquired  a 
right  thereto,  and  with  every  circumstance  of  time  and  place  which  oug^t  to 
be  given  in  other  demands.     Wilcox  v.  His  Creditor s,  346- 

See  Courts  8. 

VI.  Intervention. 

24.  The  creditors  of  one  who  had  commenced  an  action  against  a  succession, 
claiming  to  have  been  the  husband  of  the  deceased,  and  to  be  entitled,  as  such, 
to  one  half  of  the  property  in  her  possession  at  the  time  of  her  death  as  com- 
munity property,  may  intervene  and  prosecute  the  claim,  where  they  appre- 
hend that  the  plaintiff  is  about  to  abandon  it  for  the  purpose  of  defrauding 
them.    C.  C.  1986.     Succession  of  Baum,  314. 

26.  An  action  having  been  commenced  by  a  party  to  cause  himself  to  be  recog^ 
nised  as  the  husband  of  the  deceased,  claiming  his  portion  of  certain  property 
as  having  belonged  to  the  community,  his  creditors  intervened,  praying  to  be 
allowed  to  prosecute  the  suit,  on  the  ground  that  plaintiff  was  about  to  abandon 
it  for  the  purpose  of  defrauding  them.  A  supplemental  intervention  was  sub- 
sequently filed  by  the  same  parties,  alleging  that,  since  the  date  of  their  inter- 
vention, they  had  purchased  all  the  rights  of  the  plaintiff  in  the  action,  and 
praying  to  be  allowed  to  prosecute  it  to  a  decision.  On  an  exception  that 
the  supplemental  intervention  set  up  a  new  cause  of  action,  and  was  therefore 
inadmissible :  Held,  that  the  supplemental  intervention  does  not  in  any  man- 
ner change  the  substance  of  the  original  demand  that  the  plaintiff  be  recog- 
nised as  the  husband  of  the  deceased,  but  merely  the  parties  to  the  proceedings, 
and  that  it  should  be  received.    C.  P.  364.    lb. 

26.  The  law  authorises  those  whose  interests  may  be  effected  by  an  actioD 
pending  between  others,  to  intervene,  and  join  one  of  the  parties,  or  oppose 
both ;  but  they  cannot  be  compelled  to  do  so.  C.  P.  389,  390.  Act  7  April, 
1826,  s.  10.  They  may  institute  a  separate  action  against  either,  or  both  of 
the  parties  litigant  C.  P.  391.  But  should  any  of  their  rights  be  lost  or  im- 
paired, in  consequence  of  their  neglect  or  failure  to  intervene,  aiter  notice  of 
the  proceedings  likely  to  affect  them,  they  must  bear  the  consequences. 

Hazard  v.  Agricultural  Batik  cf  Mississippi,  326. 

27.  A  garnishee  is  but  a  stakeholder ;  he  has  nothing  to  do,  but  to  take  care  of 
himself.  He  cannot  interfere  between  the  plaintiff  and  defendant,  nor  others 
claiming  what  he  holds  or  owns,  but  must  pay  to  whomsoever  the  cooit  may 
order  him.    lb, 

VIL  Admissions. 

28.  A  non-resident  may  appeal  at  any  time  within  two  yeazs  firran  the  day  on 
which  final  judgment  was  rendered  (C.  P.  693);  and  mhevo  the  plaiiitifliB 
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allege  in  their  petition  and  affidavit  for  an  attachment,  that  the  defendants  re- 
side out  of  the  State,  they  will  be  concluded  thereby. 

KrasuOer  v.  Bank  of  United  Stales,  213. 

Vin.  Interrogatories  to  a  Party. 
39.  Where,  in  answer  to  an  interrogatory,  a  party  states  facts  not  necessarily 
connected  with  that  as  to  which  he  was  interrogated,  such  irrelevant  matter 
will  be  struck  out,  on  motion.     Smith  v.  Richardson,  516. 

IX.    Proceedings  against  an  Attorney  at  Law  to  Cancel   his 

License. 

30.  The  license  of  an  attorney  at  law  cannot  be  withdrawn  or  annulled,  unless 
on  conviciion  in  the  manner  prescribed  by  the  act  of  27  March,  1823.  The 
proceedings  must  be  by  information  before  the  District  Court  of  the  domicil 
of  the  accused ;  and  there  must  be  a  trial  by  jury.  Act  31  March,  1808,  s.  6. 
27  March,  1823,  s.  3.    22  March,  1826,  s.  1.     Chevalon  v.  Schmidt,  91. 

POSSESSION. 

Where  the  vendor  and  vendee  of  an  immovable  reside  in  the  same  house,  pos- 
session follows  title.     Wederstrandi  v.  Marsh,  633. 

See  PRESGRIFTIONy  1,  2,  14,  15. 

PRESCRIPTION. 

1.  It  is  only  after  an  uninterrupted  possession  of  three  successive  years,  that  one 
who  purchased  a  thing  stolen  or  lost,  at  public  auction,  or  from  a  person  in 
the  habit  of  sellmg  such  things,  can  demand  the  price  he  paid  for  it  of  the 
rightful  owner,  who  claims  the  property.    C.  C.  3472,  3473,  3474. 

CampbeU  v.  Nichols,  16. 

2.  ^o  make  out  a  title  by  prescription,  such  as  will  authorise  a  recovery  in  a 
petitiory  action,  where  possession  has  been  decreed  to  be  in  the  other  party, 
plainti^  must,  at  least,  show  clearly  that,  before  possession  was  decreed  to 
their  adversary,  they  held  peaceable,  public,  continuous,  uniDtenrnpted  and 
unequivocal  possession,  a  sufficient  length  of  time,  under  a  just  title,  with 
proof  of  the  exact  commencement  of  that  possession.     C.  C.  3452, 3453. 

Prevost  V.  Ellis,  56. 

3.  One  employed  to  superintend  draymen,  and  to  keep  the  accounts  and  make 
out  the  bills  of  his  employer,  is  neither  a  workman,  laborer,  nor  servant,  within 
the  meaning  of  art  3499  of  the  Civil  Code.  The  word  servant  in  that  article 
means  a  menial  servant.  The  prescription  applicable  to  the  claim  of  one  em- 
ployed as  such  superintendent  or  clerk,  is  that  of  three  years,  established  by 
art.  3503.    Keaghey  v.  Barnes,  139. 

4.  The  curator  of  a  succession  credited  himself  in  his  account  with  a  sum,  ex- 
ceeding the  amount  of  the  assets  of  the  succession  in  his  hands,  which  he 
claimed  in  consequence  of  eviction  from  land  sold  to  him  by  the  deceased.  On 
the  opposition  of  the  heirs  it  was  decided,  that  the  claim  of  the  curator,  so  far 
as  it  exceeded  the  assets  in  his  hands,  was  prescribed,  and  judgment  was 
rendered  allowing  his  claim  to  the  amount  of  such  assets.    On  appeal :  Held, 
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that  the  claun  waa  an  entire  one,  arising  from  the  same  cause,  and  coold  not 
be  prescribed  in  part;  and  that  the  acconnt  shoald  be  homologfated« 

Succession  of  Dumfard^  188. 
|^«  Where  plaintifls,  having  failed  in  obtaining  their  evidence  in  time  for  a  trial 
urged  by  the  opposite  party,  were  unable  to  make  out  their  case,  and  the  court 
ordered  a  dismissal  as  in  case  of  non-suit,  they  will  not  be  regarded  as  having 
abandoned  the  suit  within  the  meaning  of  art.  3485  of  the  Civil  Code,  which 
declares  that  where  a  plaintiff  abandons,  or  discontinues  his  case,  prescription 
shall  be  considered  as  not  having  been  interrupted  thereby. 

Dunn  v.  Kenney,  249. 

6.  Excessive  or  inofficious  donations — actions  for  the  reduction  of  which  are 
prescribed  by  five  years,  where  the  person  entitled  to  exercise  them  is  in  the 
State,  and  by  ten  years  if  out  of  it,  under  art  3507  of  the  Civil  Code,  are  those 
dispositions  which  fathers  and  mothers,  or  other  ascendants  make  of  their  pro- 
perty to  the  prejudice  of  their  descendants,  beyond  the  proportion  reserved  to 
them  by  law.  C.  C.  3522,  s.  21.    Lagrange  v.  Barr^,  302. 

7.  An  action  to  annul  a  donation  inier  vivos,  in  consequence  of  the  donor's  not 
bavii^  reserved  property  enough  for  his  subsistence,  is  not  prescribed  by  five 
years.  From  considerations  of  public  order,  such  a  donation  is  declared,  by 
art.  1484  of  the  Civil  Code,  to  be  absolutely  null.    lb. 

3.  Plaintiff  having  commenced  an  action  against  a  succession  to  cause  him- 
self to  be  acknowledged  as  the  husband  of  the  deceased,  neglected  for  more 
than  three  years  to  take  any  steps  in  it,  when  certain  creditors  intervened, 
praying  to  be  allowed  to  prosecute  the  action  on  the  ground  that  the  plaintiff 
was  about  to  abandon  it  for  the  purpose  of  defrauding  them.  The  latter  sub- 
sequently attempted  to  discontinue,  but  his  motion  was  overruled.  Held,  that 
tlie  prescription  of  one  year  established  by  art  19S9  of  the  Civil  Code  is  inap- 
plicable to  the  claim  of  the  interveners,  who  do  not  seek  to  revoke  any  con- 
tract or  act  of  any  kind,  but  simply  to  intervene  in  an  action  for  the  protection 
of  their  rights.     Succession  of  Baum,  314. 

9.  Prescription  is  interrupted  by  a  cessio  bonorum  made  by  the  debtor. 

Wilcox  V.  His  Creditors,  346. 

10.  Prescription  runs  against  a  vendee's  action  of  warranty  from  the  date  of  tiie 
eviction,  and  nut  from  that  of  the  sale. 

Thomas  y.  Clement — Re-1ietin7ig,  403. 

11.  A  plaintiff  who  holds  under  an  act  of  sale  which  expressly  declares  that  the 
vendor  sells  only  such  rights  as  he  has  to  the  property,  and  that  the  vendee  has 
a  knowledge  of  his  title  thereto,  has  not  acquired  such  a  just  title,  translative 
of  property,  as  will  serve  as  a  basis  for  the  prescription  of  ten  years. 

Avery  v.  AUain,  436. 

1 2.  An  endorsement  of  a  partial  payment,  in  the  hand  writing  of  the  holder  of 
the  note,  without  other  proof  that  a  payment  was  made  at  the  date  mentioned 
in  the  endorsement,  is  insufficient  to  interrupt  prescription. 

Splane  v.  Danid,  449. 

13.  A  memorandum  at  the  bottom  of  an  account  rendered  by  plaintiffs  tutor,  in 
1828,  stated  that  there  was  a  note  belonging  to  the  estate  of  the  minor,  de- 
posited in  the  office  of  the  parish  judge,  which,  when  collected,  would  be 
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acoomited  for.  A  farther  account  was  rendered  in  July,  1834,  not  including 
any  part  of  the  proceedB  of  the  note,  nor  alluding  to  it,  and  the  minor,  who  was 
emancipated  by  marriage,  assisted  by  her  husband,  a  few  days  after  gave  the 
tutor  a  receipt  for  the  fall  amount  coming  to  her,  and  a  complete  discharge. 
In  February,  1844,  plaintiff  sued  the  heirs  of  the  tutor,  to  recover  her  share  of 
the  proceeds  of  the  note:  Bsidt  that  the  action  was  prescribed  by  art.  356  of 
the  Civil  Code.     OffuU  v.  CoUinSy  491. 

14.  The  just  tiile  required  to  enable  a  possessor  to  acquire  property  in  a  slave  by 
the  prescription  of  five  years  where  the  parties  are  present,  and  by  ten  years 
between  absentees,  most  be  one  derived  from  a  person  whom  the  possessor 
honestly  believed  to  be  the  real  owner :  and  it  must  be  such  as  would,  in  its 
nature,  suffice  to  transfer  the  property,  if  derived  from  the  real  owner.  C.  C 
3437,  3439,  3460,  3461.     Sandoz  v.  Gary,  629. 

16.  A  slave  may  be  acquired  by  the  prescription  of  fifteen  years  without  any  title 
cm  the  part  of  tbe  possessor,  and  whether  he  be  in  good  faith  or  not,  and  this 
prescription  runs  against  absentees  as  well  as  residents ;  but  the  possession 
must  be  continuous,  uninterrupted,  public,  unequivocal,  and  animo  domini, 
C.  C.  3466, 3466.    lb, 

PRESUMPTION. 
See  Etibence,  II.     Pleading,  19. 

PRIVILEGE. 

1.  Property  surrendered  by  an  insolvent,  subject  to  a  mortgage,  having  been 
sold  by  his  syndic,  wsjb  purchased  by  tbe  mortgage  creditor,  and  the  price 
retained  in  satisfaction  of  his  claim.  Bond  was  given  by  the  creditor,  with 
surety,  for  any  amount  which  he  might  ultimately  have  to  contribute  to- 
VTards  the  payment  of  the  privileged  expenses  of  the  estate ;  but  no  mortgage 
was  reserved  on  the  syndic's  sale,  nor  was  it  recorded  in  the  office  of  the 
Recorder  of  Mortgages.  The  property  was  afterwards  sold  by  the  purchaser 
to  a  third  person,  to  whom  a  certificate  was  delivered  from  the  Recorder  of 
Mortgages,  showing  that  the  property  was  clear  of  incumbrance.  On  a  rule 
on  the  second  purchaser,  to  show  cause  why  the  property  in  his  hands  should 
not  be  sold  to  satisfy  the  contribution  due  by  his  vendor,  the  mortgage  cred- 
itor, ibr  tbe  privileged  expenses  of  the  estate :  Held,  that  the  defendant  in  the 
rule  not  being  aware  that  his  vendor  was  bound  to  pay  any  part  of  the  price 
of  the  property  as  a  contribution  for  privileged  expenses,  and  neither  the  act 
of  sale  nor  the  procH^cerbdl  of  the  adjudication  having  been  recorded,  and 
no  mortgage  or  privilege  reserved  by  the  syndic,  he  could  be  made  liable  only 
in  case  of  having  expressly  assumed  the  payment  of  the  contribution.  Rule 
discharged.    C.  C.  3238, 3314,  3317.    Duplessis  v.  His  Credilors.  4. 

2.  Law  charges  are  the  costs  incurred  in  court  in  the  prosecution  of  a  suit,  to 
be  paid  by  the  party  cast  Such  costs,  when  taxed  according  to  law,  are 
privileged  against  the  insolvent's  estate,  whether  incurred  previously  to  the 
Snsolvency,  or  in  the  concurso,    C.  C.  3162,  3163. 

BarJdey  v.  His  CreHiarSy  28. 
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3.  The  coats  of  the  proceedingB  incurred  in  establishing  a  charge  of  fiuud 
against  an  insolvent,  are  included  among  the  law  charges  privileged  against 
the  estate.    Barldey  ▼.  His  Crediiors,  28. 

4.  Plaintiffi  having  sold  to  defendant  a  quantity  of  cotton,  delivered  it  to  him  on 
receiving  only  a  part  of  the  price.  The  purchaser  shipped  the  cotton,  con- 
signing it  to  a  house  of  which  the  intenrenor  was  a  member,  for  sale  on  ac- 
count of  the  shipper ;  and,  in  consequence  of  advances  made  by  the  intervener, 
had  the  bill  of  lading  made  out  in  the  name  of  the  latter.  Plaintifl&  having 
sued  to  recover  the  balance  of  the  price,  sequestered  the  cotton ;  and  the  party 
who  had  made  the  advances  intervened,  claiming  a  privilege  on  its  proceeds. 
Hdd,  that  by  delivering  the  cotton  before  payment  in  full,  the  vendors  author- 
ised defendant  to  consider  himself  its  absolute  owner ;  that  by  suffering  the 
intervener  to  taJcrtbe  bill  of  lading  in  his  tiame,  defendant  gave  him  the  same 
right  to  the  cotton  from  the  date  of  the  bill,  as  if  he  had  endorsed  to  him  a  bill 
of  lading  filled  up  in  defendant's  own  name,  which  would  transfer  the  property; 
that  the  privUege  of  the  vendor,  under  art  3194  of  the  Civil  Code,  exists  only 
00  long  as  the  property  remains  in  possession  of  the  purchaser;  and  that  under 
art  3214  of  the  Civil  Code,  the  intervener  was  entitled  to  a  privilege  on  the 
proceeds  of  the  cotton,  for  the  advances  made  by  him. 

Laughlin  v.  ChmaM,  140. 

5.  Permission  to  occupy  certain  premises,  without  pay,  on  condition  of  leaving 
whenever  required  by  the  owner  to  do  so,  does  not  give  rise  to  the  relation  of 
landlord  and  tenant  between  the  parties,  nor  invest  the  owner  with  the  lessor's 
lien  or  privilege,  or  right  of  sequestration.  A  stipulation  for  rent  is  of  the 
essence  of  the  contract  of  lease.    Fish  v.  Moores,  279. 

6.  Liens  and  privileges  are  stricti  juris,  and  exist  only  where  they  have  been 
expressly  given  by  law.    C.  C.  3162.    lb. 

7.  The  seizure  under  tifi,  fa.  of  the  interest  of  a  debtor  in  notes,  entitles  the 
seizing  creditor  to  be  paid  by  preference  out  of  the  proceeds. 

Lqfleur  v.  Hardy,  493. 

PROVISIONAL  SEIZURE. 

Property,  provisionally  seized,  having  been  released  on  the  execution  of  a  bond 
with  surety,  plaintiff  obtained  judgment,  and  issued  B,fi.  fa.,  which  was  re- 
turned ''no  property  found  after  demand  of  the  parties."  On  a  rule  against 
the  surety,  to  show  cause  why  execution  should  not  be  issued  against  him,  the 
latter  introduced  a  witness  who  stated  that  he  had  notified  plaintiff  and  the 
sheriff,  that  the  property  originally  seized  was  within  the  jurisdiction  of  the 
court,  and  requested  him  to  seize  it,  informing  him  where  it  was.  Hsld:  That 
the  rule  should  be  made  absolute.     Walden  v.  Philips,  123. 

QUASI-CONTRACTS 
1.  Where  proceedings  instituted  by  one  of  the  Municipalities  of  New  Orleans, 
under  the  act  of  3  April,  1832,  regulating  the  opening  and  improving  of  streets 
and  public  places,  have  been  discontinued  before  any  final  confirmation  by  the 
court  of  the  report  of  the  assessors,  the  owners  of  property  required  for  the 
improvement,  and  assessed  at  a  certain  price,  cannot  claim  the  amount  on  the 
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gronnd  of  an  implied  sale,  though  the  Municipality  have  taksn  posseBsion  of 
the  premises.  Per  Curiam:  The  proceediDgB  not  having  been  perfected,  the 
parties  can  claim  no  rights  under  them ;  the  plaintiff  can  only  demand  the 
premises,  or  damages  for  the  injury  resulting  from  having  been  deprived  of 
them.  HuUin  v.  Second  Municipality  of  New  Orleans^  97. 
2.  Money  paid  through  error,  the  debt  having  been  previously  satisfied,  may  be 
recovered  back    C.  C.  2129,  2280.    Beasley  v.  AUen,  602. 

QUASI-OFFENCES. 
See  Offences  and  Quasi*0ffemcb8. 

RECEIVER. 
See  SEauESTBATioNy  8. 

RECONVENTION  ' 
See  Successions,  9. 

REGISTRY. 

1.  Where  a  mortgage  on  slaves  has  been  recorded  in  the  mortgage  office  of  the 
place  where  the  debtor  had  his  domicil  or  usual  place  of  residence  at  the  time 
of  the  inscription,  it  becomes  a  vested  right  (C.  C.  3318),  and  cannot  be  de- 
stroyed by  any  act  of  the  mortgagor,  nor  of  third  persons.  Consequently, 
where  the  mortgagor  subsequently  acquired  a  domicil  in  another  parish,  a  re- 
inscription  in  the  parish  to  which  the  debtor  removes,  is  not  necessary  to  pre- 
serve the  mortgage.     Commissioners  of  New  Orleans  Improvement  and  Bank' 

ing  Company  v.  Jetoetty  20. 

2.  The  seventh  section  of  the  act  of  26  March,  1810,  requiring  notarial  acts  con- 
cerning immovable  property  to  be  recorded  in  the  office  of  the  parish  judge 
where  the  property  is  situated,  was  not  repealed  by  the  promulgation  of  the 
Civil  Code.  Under  that  act,  contracts  of  sale  of  real  property,  not  recorded, 
are  void  as  to  third  persons.     Prevost  v.  Ellis,  56. 

3.  Though  a  contract  by  which  a  party  alleges  that  he  sells,  and  actually  delivers 
certain  lands  and  sUives  to  his  endorsers,  to  be  held  by  them  until  indemnified 
for  their  endorsements,  reserving  a  right  to  redeem  the  slaves  on  discharging 
the  endorsers  from  any  liability,  be  decided  by  the  Supreme  Court  to  be  a 
mortgage  and  not  a  sale,  it  must  be  duly  recorded  to  entitle  the  endorsers  to 
the  pirivilege  of  hypothecary  creditors,  as  against  other  creditors  having  mort' 
gages  regularly  registered.     Succession  of  Hutchings,  612. 

SALE. 
I.  Requisites  and  Proof  of  Sale^  cmd  Effect  thereof 
n.  Privilege  of  Vendor. 
in.  WcaraMy  and  Eviction. 
IV.  Recission. 
V.  Judicial  and  other  Public  Sales. 
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I.  Requisites  and  Proof  of  Sale,  and  Effect  thereof. 

1.  Plaintiff  cauBed  a  carriage  to  be  sent  to  his  factors,  to  be  forwarded  to  Mni 
when  ordered.  They  sent  it  to  a  dealer  in  such  articles,  with  instructions  to 
sell  it,  and  he  sold  it,  at  private  sale,  to  defendant  It  was  not  proved  that  the 
latter  knew  of  the  want  of  authority  in  the  vendors.  In  an  action  against  the 
purchaser  to  recover  the  carriage,  or  its  value :  Held,  that  the  defendant  ac^ 
quired  no  right  to  the  carriage,  his  vendors  having  none,  nor  any  authority  to 
convey  any;  and  that  the  sale  was  null.    C.  C.  2427. 

Campbell  v.  NvcftoU^  16. 

2.  The  seventh  section  of  the  act  of  25.  March,  1810,  requiring  notarial  acts 
concerning  immovable  property  to  be  recorded  in  the  office  of  the  parish  judge 
where  the  property  is  situated,  was  not  repealed  by  the  promulgation  of  the 
Civil  Code.  Under  that  act,  contracte  of  sale  of  real  property,  not  recorded, 
are  void  as  to  third  persons.    Prevost  v.  Ellis,  56. 

3.  Proof,  by  a  subscribing  witness,  that  an  act  of  sale  of  real  property  sous  seing 
priviy  was  signed  and  executed  on  the  day  of  its  date,  is  insufficient  to  give  it 
eSGsct  from  its  date,  as  to  third  persons.  Parol  evidence  is  admissible  only  to 
prove  the  date  of  the  act,  as  between  the  parties.    R. 

4.  An  act  of  sale  of  lands,  passed  in  1774  before  a  Spanish  commandant  in 
Louisiana,  in  the  presence  of  two  witnesses,  which  recites  that  the  vendor  did 
not  sign  it  because  he  could  not  write,  and  that  the  title  was  delivered  to  the 
vendee  who  took  immediate  possession,  and  which  had  remained  among  the 
notarial  records  of  the  parish,  is  admissible  in  evidence  to  prove  a  title  to  the 
property.  Per  Curiam:  The  act  would  have  been  sufficient  evidence  of  title 
under  the  Spanish  law,  which  permitted  parol  sales  of  immovables ;  it  has  all 
the  requisites  of  an  authentic  act ;  and  the  absence  of  the  vendor's  signature 
is  sufficiently  accounted  for  by  the  public  officer  who  received  it,  the  ordinary 
mark  of  a  party  to  an  authentic  act  not  being  required  at  that  period. 

Ckoppin  V.  Michel,  233. 

5.  Parol  evidence  is  inadmissible  to  prove  that  a  slave  sold  by.  defendant  to 
plaintiff,  was  represent^  as  possessing  certain  qualifications  not  mentioned  Id 
the  act  of  sale.    MUliken  v.  Andrews,  241. 

6.  Parol  evidence  is  inadmissible  to  alter,  modify,  or  contradict  a  written  act  of 
transfer  of  immovables  or  slaves,  or  to  prove  any  agreement  or  stipulation  be- 
yond its  contents,  where  there  is  no  allegation  of  fraud,  error  or  violence. 
C.  C.  2256.  But  such  evidence  is  admissible  to  prove  that  the  adjudication 
price  of  real  estate  sold  at  auction,  was  paid  to  a  creditor  holding  a  mortgage 
on  the  property,  and  the  manner  of  such  payment.    Macarty  v.  Gasquet,  270. 

7.  A  purchaser  of  real  estate  cannot  be  afl^cted  by  any  agreement  respecting  its 
sale,  made  between  his  vendors  and  a  former  owner  of  the  property,  which 
was  unknown  to  him  at  the  time  of  the  purchase,  and  not  registered. 

Lanfear  v.  HurU,  284. 

8.  A  sale  of  the  contents  of  a  coffee-house,  or  shop,  by  notarial  act,  accompanied 
by  delivery,  cannot  be  treated  as  a  nuUity ;  and  where  a^.  fa,  is  levied  on  the 
property  as  still  belonging  to  the  vendor,  the  plaintiff  in  execution  will  be  re- 
sponsible to  the  purchaser  in  damages.    But  where  no  serious  injury  is  shown 
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to  have  been  sostained  by  the  plaintifi;  and  defendant  acted  without  malice, 
the  damages  will  be  nominal  only.  Presas  v.  Lanata^  288. 
9.  One  who  has  efiected  insunmce  on  his  life  may  assign  the  policy,  or  a  part  of 
it,  to  a  bona  fide  creditor ;  but  such  an  assignment  will  be  withont  efibct  as  to 
third  persons,  creditors  of  the  insured,  where  there  was  no  proof  of  notice  to 
the  assurers  before  the  death  of  the  assured,  nor  of  the  acceptance  of  the  ae- 
signment  by  the  transferree  before  that  date,  and  the  policy  remained  in  the 
possession  of  the  assignor.    C.  C.  1804,  2612,  261S. 

Succession  of  Risky,  298. 

10.  The  assignor  of  a  debt  is  not  divested  of  title,  as  to  third  persons,  before 
notice  to  the  debtor ;  till|then  the  assignee  has  but  an  inchoate  right.  C.  C. 
2613.    lb. 

11.  Where  a  debt  due  to  defendants  by  a  note  secured  by  mortgage,  had  been 
transferred  to  third  persons  by  a  notarial  act  recorded  in  the  office  of  the  parish 
judge,  but,  before  notice  of  the  transfer  was  given  to  the  maker  of  the  note, 
the  debt  was  attached  by  a  creditor  of  defendants,  the  attaching  creditor  will 
be  entitled  to  be  paid  by  preference  out  of  the  proceeds. 

Hazard  v.  AgricvUvrdl  Bank  of  Mississippi,  326. 

12.  By  an  act  sous  seing  privS,  signed  by  both  parties,  registered,  on  proof  by  a 
witness  of  the  signatures  of  the  parties,  in  a  notary's  office,  and  subsequently 
recorded  in  the  office  of  the  parish  judge  of  the  parish  in  which  the  land  was 
flituated,  D.  &  Co.  agreed  to  sell  to  the  plaintiff  one  third  of  a  plantation,  with 
the  slaves,  etc.  thereon,  for  a  certain  sum,  pajrable  in  seven  yearly  instalments, 
the  latter  binding  himself,  should  any  amount  remain  unpaid  at  the  end  of  the 
eeven  years,  to  give  a  special  mortgage  on  the  property,  for  such  balance,  with 
Interest  from  that  time.  The  contract  stipulated,  that  the  plaintiff  should 
reside  on  the  plantation,  and  manage  it  for  a  fixed  salary ;  that  the  supplies 
should  be  furnished  by  D.  &  Ck>.,  and  the  crops  sold  by  them,  and  that  the  pro- 
ceeds of  the  sales,  after  deducting  expenses,  should  be  considered  the  annual 
product  of  the  plantation,  one  third  of  which  should  be  placed  to  the  credit  of 
the  plaintiff;  that  the  contract  should  continue  for  seven  years,  renewable  if 
agreeable  to  all  parties,  but  if  a  dissolution  should  take  place,  the  value  of  the 
property  to  be  fixed  for  settlement  by  mutual  appraisement,  or  by  public  sale ; 
that  plaintiff  should  pay  one  third  of  what  may  be  expended  on  certain  proposed 
improvements,  with  interest,  from  the  date  of  the  advance  by  D.  &  Co.  of  the 
necessary  sum,  until  plaintiff's  share  be  paid ;  and  that "  the  agreement  should 
be  regularly  completed  before  a  notary  as  soon  as  possible."  Held,  that  the 
act  was  not  merely  a  promise  to  sell,  but  an  absolute  sale,  which  vested  the 
ownership  of  one  third  of  the  plantation,  slaves,  etc,  in  the  plaintiff,  from  its 
date,  the  vendors  becoming  hit  creditors  for  the  price ;  that  the  term  of  seven 
years  was  stipulated  only  in  reference  to  the  duration  of  the  partnership ;  and 
that  the  declaration  that  the  agreement  should  be  completed  as  soon  as  possible 
betore  a  notary,  was  not  an  essential  condition  of  the  contract,  but  a  mere 
provision  for  securing  regular  evidence  of  the  convention. 

Thomson  v.  Mylney  349. 

13.  A  sale  is  complete  between  the  parties  as  soon  as  there  exists  an  agreement  • 
for  tlie  object  and  the  price,  though  the  object  be  not  yet  delivered,  nor  the 
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price  paid.  C.  C.  2414,  2431.  And  such  a  sale  has  e^ct  afaimt  thiid  per- 
BODB  from  the  date  of  its  regristry  in  the  office  of  a  notary,  and  the  actual  de- 
livery of  the  thing  sold.    C.  C.  2242,  2417.     Thomson  v.  Mylne,  349. 

14.  A  promise  to  sell  amounts  to  a  sale  where  there  exists  a  reciprocal  can- 
sent  of  both  parties,  as  to  the  thing  and  the  price.    C.  C.  2437.    Ib» 

16.  A  plaintiff  who  holds  under  an  act  of  sale  which  expressly  declares  that  the 
vendor  sells  only  such  rights  as  he  has  to  the  property,  and  that  the  vendee 
has  a  knowledge  of  his  title  thereto,  has  not  acquired  such  a  just  tide  traasla- 
tive  of  property,  as  will  serve  as  a  basis  for  the  prescription  of  ten  years. 

Avery  v.  AUam^  436. 

1 6.  Plaintiff  having  purchased  a  slave  from  a  third  person,  transferred  to  the  latter 
in  payment  of  the  price  a  part  of  a  twelve-monk's  bond.  In  taking  out  exe- 
cution on  the  bond,  plaintiff's  attorney,  by  mistake,  ordered  the  clerk  to  credit 
the  execution  with  the  amount  of  the  part  of  the  bond  so  transferred.  The 
balance  due  on  the  bond  having  been  collected  by  the  sheriff,  the  transfenee 
claimed  to  be  paid  the  amount  transferred  to  him  out  of  the  sum  in  the  hands  of 
the  sheriff,  in  preference  to  the  plaintiff:  Hdd,  that  the  transferree  cannot  be 
prejudiced  by  the  mistake  of  the  plaintiff's  attorney,  and  is  entitled  to  the 
amount  claimed.     Garrett  v.  Morgan,  447. 

17.  Action  to  recover  certain  slaves  purchased  by  defendant  from  a  third  person, 
in  whose  possession  they  were  at  the  time  of  the  sale.  It  was  proved  that 
they  had  been  brought  into  this  State  by  the  vendor  as  the  administrator  of  the 
succession  of  plaintiff's  ancestor,  and  had  remained  in  his  possession  sevenl 
years ;  that  they  had  been  seized  under  execution  as  the  property  of  the  vendor, 
and  offered  for  sale,  but  were  not  sold  in  consequence  of  the  general  notoriety  of 
the  fact,  that  they  were  not  the  property  of  the  party  in  whose  hands  they  were 
seized ;  and  that  defendant  was  present  when  they  were  o^red  for  sale,  probably 
with  a  view  to  bid  for  them :  Heldy  that  the  facts  warrant  the  presumption  that 
the  defendant  was  aware  of  the  defect  in  the  title  of  his  vendor.  Judgment 
for  the  plaintiffs.    Jenkins  v.  Theriot,  460. 

18.  In  an  action  by  plaintiffs  against  defeadant  for  a  trespass  on  their  lands,  by 
cutting  timber,  etc.,  it  was  proved  that  defeadant  had  purehaaad  timber  from 
persons  who  had  settled  on  the  land  claimed  by  plaintiffl  and  been  left  in  qniet 
possession.  There  was  no  evidence  that  they  were  informed  of  plaintifiB^ 
title,  nor  was  there  any  knowledge  of  it  brought  home  to  defendant  The  sale 
by  which  plaintifEs  acquired  their  title  did  not  i^pear  to  have  been  recorded  In 
the  parish  in  which  the  land  was  situated :  Held,  that  there  mnet  be  jndgment 
for  the  defendant    Banks  v.  Doughty,  483. 

19.  'Action  by  a  wife  for  a  separation  of  property,  claiming  a  slave  as  para- 
phernal, and  opposition  by  the  creditors  of  tbe  community.  Plaintiff  oftred 
in  evidence  a  notarial  act  of  sale  of  the  slave,  in  which  the  vendor  ac^ 
knowledged  the  receipt  of  a  sum  of  money  from  the  plaintiff,  as  the  price. 
Plaintiff  then  oflered  parol  evidence  to  prove  that  the  transaction  wae  in  fiict  a 
dalion  en  payement,  and  that  the  slave  was  given  to  plaintiff  by  her  modier,  as 
an  advance  upon  her  inheritance :  Held,  that  the  evidence  was  admissible  to 
prove  that  the  slave  was  acquired  by  the  funds  of  the  wife,  and  that,  in  this 
respect,  it  does  not  contradict  the  notarial  act     Gonor  v.  Her  Hu^xmi^  626. 
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so.  Where  the  vendor  and  vendee  of  an  immovable  reside  in  the  same  house 
poeseflsion  fdlows  title.     Wederstrandt  v.  Marshy  633. 
See  21,  34,  infi-a. 

n.  Privilege  of  Vendor. 
31.  Plaintifis  having  sold  to  defendant  a  quantity  of  cotton,  delivered  it  to  him  on 
receiving  only  a  part  of  the  price.  The  purchaser  shipped  the  cotton,  con- 
signing it  to  a  house  of  which  the  intervener  was  a  member,  for  sale  on  account 
of  the  shipper ;  and,  in  consequences  of  advances  made  by  the  intervener,  had 
the  bill  of  lading  made  out  in  the  name  of  the  latter.  Plaintiffs  having  sued 
to  recover  the  balance  of  the  price,  sequestered  the  cotton :  and  the  party  who 
had  made  the  advances  intervened,  claiming  a  privilege  on  its  proceeds.  Held, 
that  by  delivering  the  cotton  before  payment  in  full,  the  vendors  authorised 
defendant  to  consider  himself  its  absolute  owner;  that  by  suffering  the  inter- 
vener to  take  the  bill  of  lading  in  his  name,  defendant  gave  him  the  same 
right  to  the  cotton  from  the  date  of  the  bill,  as  if  he  had  endorsed  to  hun  a  bill 
of  lading  filled  up  in  defendant's  own  name,  which  would  transfer  the  property ; 
that  the  privilege  of  the  vendor,  under  art  3194  of  the  Civil  Code,  exists  only 
80  long  as  the  property  remains  in  the  possession  of  the  purchaser ;  and  that 
under  art  3214  of  the  Civil  Code,  the  intervener  was  entitled  to  a  privilege  on 
the  proceeds  of  the  cotton,  for  the  advances  made  by  him. 

LaugTUin  v.  Gandhi,  140. 

III.  Warrainty  and  Eviction. 
93.  The  obligationB  of  a  warrantor  depend  upon  the  law  in  force  at  the  time  of 
the  sale.     Succession  cf  Durrtford,  183. 

33.  Under  the  Code  of  1808,  the  vendor  was  bound,  in  case  of  eviction  of  the 
purchaser,  to  pay  him,  in  addition  to  the  price,  &c.  the  increased  value  of  the 
property  at  the  date  of  the  eviction,  though  the  purchaser  did  not  contribute  to 
such  increase.  Book  3,  tit  6,  arts.  54,  67.  The  orginal  price,  added  to  the 
rents  and  profits,  does  not  necessarily  constitute  the  measure  by  which  the 
liability  of  the  wanantor  is  to  be  ascertained ;  other  things  must  be  taken  into 
consideration ;  and  the  general  rule,  that  damages  are  to  be  measured  by  the 
loss  actually  sustained,  and  not  by  the  gains  of  which  the  party  has  been 
deprived,  is  inapplicable,    lb, 

34.  Defendants  sold  to  plaintiff  a  tract  of  land,  at  the  rate  of  ten  dollars  an  arperit. 
The  act  of  sale  provided  that,  **  within  a  reasonable  time  from  the  day  of  sale,  a 
survey  and  pkun  of  said  tract  shall  be  made  by  a  duly  commissioned  surveyor, 
which  plan  shall  be  recorded  and  made  part  of  this  act,"  and  that  in  case  of 
plaintifiTs  eviction  from  any  part  of  the  land,  or  of  its  being  found  by  the  sur- 
vey to  contain  less  than  the  quantity  for  which  he  paid,  defendants  shall  re- 
fund to  the  purchaser  at  the  rate  often  dollars  for  every  arperU  deficient  No 
survey  was  made  imder  this  stipulation ;  but  by  a  new  survey,  made  by  the 
United  States  in  consequence  of  alleged  errors  in  the  first,  the  lines  of  the 
tract  sold  to  plaintiff  were  altered,  and  a  large  portion  of  the  land  declared  to 
belong  to  the  United  States.  Plaintiff  knew  of  this  second  survey  and  loca- 
tion, which  was  approved  by  the  Commissioner  of  the  Land  Office  more  than 
ten  yean  after  defendants'  sale  to  him,  but  he  made  no  opposition  to  the  pro- 
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ceedings,  nor  notified  his  vendois.  After  tiie  land  had  ^leen  declared  puUiey 
plaintiff'  purchased  it  from  the  United  States  at  ^1  25  per  acre,  and  imme- 
diately cansed  a  survey  to  be  made  to  ascertain  the  deficiency  in  the  quantity 
purchfused  from  defendants.  In  an  action  by  plaintiff  against  defendants, 
claiming  to  be  refunded  at  the  rate  of  ten  dollars  an  arperU  for  the  deficiency : 
HeU^  that  the  stipulation  to  refund  to  the  purchaser  at  that  rate,  must  be  con- 
fined to  any  deficiency  ascertained  by  a  survey  made  "  within  a  reasonable 
time  from  the  day  of  the  sale ;"  that  it  was  never  contemplated  to  apply  to  an 
eviction  occarring  at  a  distant  period — ^ten  or  eleven  years  after ;  that  for  such 
an  eviction  the  vendee  must  be  compensated  for  the  damage  actually  sus- 
tained ;  and  that  the  price  paid  by  him  to  the  United  States  for  the  land  from 
which  he  was  so  evicted,  is  the  measure  of  such  damages. 

Thomas  v.  Clement,  397. 

25.  To  constitute  an  eviction  it  is  not  necessary  that  the  purchaser  should  be 
actually  dispossessed.  It  may  take  place  where  he  continues  to  hold  the 
property,  if  under  a  difi^rent  title  from  that  transferred  to  him  by  his  ven- 
dor.   16. 

26.  Prescription  runs  against  a  vendee's  action  of  warranty  firom  the  date  of  the 
eviction,  and  not  from  that  of  the  sale.     Thomas  v.  Clement — Re-hearing,  402. 

27.  Where  one,  who  sells  all  the  rights,  claims,  or  privileges  he  has  or  may  have 
to  a  second  concession  in  the  rear  of  a  front  tract,  without  warranty,  or  stipu- 
lation to  make  a  title,  subsequently  becomes  the  owner  of  part  cf  the  land  in 
the  rear,  by  purchase  from  a  third  person  holding  under  another  title,  he  may 
hold,  against  his  vendee,  the  property  thus  acquired  by  him.  Per  Curiam: 
To  hold  him  bound  to  make  the  title  of  his  vendee  good,  would  be  to  enforce 
a  warranty  of  title,  where  none  was  intended  to  be  given. 

Avery  v.  AUainy  436. 

28.  As  a  general  rule,  a  purchaser  who  has  been  evicted  can  sue  only  his  im- 
mediate warrantor.  There  is  an  exception  to  this  rule,  where  the  purchaser 
has  been  subrogated  by  the  vendor  to  his  action  of  warranty. 

Smith  V.  WiUon,  522. 

29.  Where  a  purchaser  at  a  sheriff's  sale  sells  the  same  property,  and,  in  the  act 
of  sale,  deckres,  that  he  thereby  '<  subrogates  the  vendee  to  all  the  rights  and 
privileges  acquired  by  the  sherifiTs  sale,"  the  latter  will  be  considered  as  sub- 
rogated to  the  action  of  warranty  to  which  his  vendor  was  entitled.    lb, 

30.  Whero  the  vendee  of  a  purchaser  at  a  sherifiTs  sale,  subrogated  to  the  rights 
of  the  latter,  is  evicted  by  a  mortgage  creditor  of  the  original  debtor  in  exe- 
cution, he  will  be  entitled,  under  art  711  of  the  Code  of  Practice,  to  an  action 
of  warranty  against  both  the  debtor  and  creditor  in  executicm,  for  the  reimburse- 
ment of  the  price  paid  by  him ;  but  upon  the  joiut  judgment,  he  must  first  take 
execution  against  the  debtor,  and,  on  its  return  no  property  found,  may  take 
out  execution  against  the  creditor.  Art  713  of  the  Code  of  Practice  does  not 
apply  to  such  a  case.  Per  Curiam:  Both  parties  stand  in  the  same  positioii 
as  if  the  eviction  had  taken  place  in  consequence  of  a  better  title ;  and  in 
equity  each  party  is  bound,  to  the  'extent  to  which  he  has  profited  by  the  sale, 
to  refund  to  the  purchaser  who  has  been  evicted.    lb. 

dl.  The  &ct  that  a  vendee  of  a  purchaser  at  a  sherifiTs  sale,  subrogated  to  the 
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rights  of  his  vendor,  has  recovered  judgment  against  his  vendor,  on  the  ground 
of  eviction,  for  the  price  paid,  is  no  bar  to  an  action  by  him  against  the  debtor 
and  creditor  in  the  original  execution,  where  the  judgment  so  recovered  has 
not  been  satisfied.     Smith  v.  WUson^  622. 

IV.  Recission. 

83.  Where  one  purchases  property  from  an  absconding  debtor,  with  notice  that 
his  object  in  selling  it  was  to  deprive  his  creditors  of  their  recourse  upon  it, 
and  such  purchase  operates  to  their  injury,  it  wiU  be  annulled.  C.  C.  1973. 
But  the  purchaser,  though  in  bad  &ith,  will  be  entitled  to  a  restitution  of  so 
much  of  the  consideration  or  price  paid  by  him,  as  he  shall  prove  to  have 
enured  to  the  benefit  of  the  creditors,  by  adding  to  the  amount  applicable  to 
the  payment  of  their  debts.    C.  C.  1977.     Barker  v.  Phillips,  190. 

33.  To  annul  a  sale  on  the  gronnd  of  firaud,  the  creditor  must  prove  the  inability 
of  the  debtor  to  pay  his  debts,  and  injury  to  himself.  Per  Curiam:  A  con- 
tract, though  made  in  bad  faith,  cannot  be  rescinded  by  creditors  unless  it 
operate  to  their  injury.    C.  C.  1973.    Lq/leur  v.  Hardy,  493. 

See  35  to  41  and  47  to  40,  irifra. 

y .  Judicial  and  other  Public  Sales. 

34.  Property  surrendered  by  an  insolvent,  subject  to  a  mortgage,  having  been 
sold  by  his  syndic,  was  purchased  by  the  mortgage  creditor,  and  the  price  re- 
tained in  satisftiction  of  his  claim.  Bond  was  given  by  the  creditor,  with 
surety,  for  any  amount  which  he  might  ultimately  have  to  contribute  towards 
the  payment  of  the  priviled  expenses  of  the  estate  ;  but  no  mortgage  vras  re- 
served on  the  syndic's  sale,  nor  was  it  recorded  in  the  office  of  the  Recorder 
of  Mortgages.  The  property  was  afterwards  sold  by  the  purchaser  to  a  third 
person,  to  whom  a  certificate  was  delivered  from  the  Recorder  of  Mortgages, 
showing  that  the  property  was  clear  of  incumbrance.  On  a  rule  on  the  second 
purchaser,  to  show  cause  why  the  property  in  his  hands  should  not  be  sold  to 
satisfy  the  contribution  due  by  his  vendor,  the  mortgage  creditor,  for  the  privi- 
ledged  expenses  of  the  estate :  Held,  that  the  defendant  in  the  rule  not  being 
aware  that  his  vendor  was  bound  to  pay  any  part  of  the  price  of  the  property 
as  a  contribution  for  privileged  expenses,  and  neither  the  act  of  sale  nor  the 
yrociS'Verbal  of  the  adjudication  having  been  recorded,  and  no  mortgage  or 
privilege  reserved  by  the  syndic,  he  could  be  made  liable  only  in  case  of  hav- 
ing expressly  assumed  the  payment  of  the  contribution.  Rule  discharged. 
C.  C.  3238,  3314, 3317.    Duplessis  v.  His  Creditors,  4. 

35.  It  is  only  after  an  uninterrupted  possession  of  three  successive  years,  that 
one  who  purchased  a  thing  stolen  or  lost,  at  puUic  auction,  or  from  a  person 
in  the  habit  of  selling  such  things,  can  demand  the  price  he  paid  for  it  of  the 
rightful  owner,  who  clauns  the  property.    C.  C.  3472,  3473,  3474. 

Campbell  v.  Nichols,  16. 

36.  An  action  before  the  Commercial  Court  to  annul  a  sale  made  by  the  sheriff 
of  a  District  Court,  and  exception  that  the  former  court  cannot  annul,  or  set 
aside  the  proceedings  of  the  latter :  Held,  that  so  fiEir  as  the  judicial  proceed- 
ings of  the  latter  are  concerned,  the  Commercial  Court  is  without  jurisdiction ; 
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bat  where  the  executory  proceedings  of  a  sheriff  are  set  up  by  defenkiits  as 
the  basis  of  their  title,  they  may  be  examined,  and  set  aside  if  illegal. 

Misgissippi  Marine  and  Fire  Insurance  Compamj  ▼.  Bank  cf  Louisiana^  47. 

87.  Where  the  notice  of  seizure  under  a  ^.  ^a.  is  illegal,  the  sale  will  be  set 
aside.    lb. 

38.  Where,  after  a  seizure  under  a  Jl.  fa.,  the  sheriff,  on  being  enjoined  froni 
further  proceedings,  returns  the  writ  into  court,  and  under  an  alias  fi  fa.  pro- 
ceeds to  sell  the  property  originally  seized,  without  making  any  new  seizure, 
the  sale  will  be  annulled.     Cochrane  v.  Bank  of  the  United  Slates,  64. 

89.  The  purchaser  at  a  judicial  sale,  made  under  the  orders  of  a  Court  of  Pro- 
bates, is  not  bound  to  look  beyond  the  decree  of  the  court  recognising  the  ne- 
cessity of  the  sale.  He  is  bound  to  look  to  the  jurisdiction  of  the  court;  but 
the  truth  of  the  record  concerning  matters  within  its  jurisdiction,  cannot  be 
disputed.    Beale  v.  Walden,  67. 

40.  In  the  alienation  of  the  property  of  minors,  the  advice  of  a  family  meeting 
forms  an  essential  part  of  the  judgment  or  basis  upon  which  it  rests.  Though 
the  Civil  Code  does  not  expressly  require  that  the  &mily  meeting  shall  be  held 
in  the  parish  in  which  the  court  sits,  such  must  be  considered  as  the  true  con- 
struction of  all  its  provisions,  taken  together.  C.  C.  305,  308.  Act  10  March, 
1834,s.  1.    lb. 

41.  The  act  of  10  March,  1834,  relative  to  the  titles  of  purchasers  at  judicial 
sales,  applied  only  to  the  actual  and  immediate  purchaser  at  the  judicial  sale. 
The  benefits  of  that  act  were  extended  to  subsequent  vendees,  holding  under 
the  original  purchaser  at  the  judicial  sale,  by  the  act  of  11  March,  1837.  Con- 
sequently the  homologation  of  the  sale,  on  a  monition  sued  out  before  the  act 
oi  1837,  by  one  to  whom  an  act  of  sale  was  executed,  on  an  acknowledg- 
ment, at  the  foot  of  the  procSs-verbdl  of  the  auctioneer,  made  by  the  person 
to  whom  the  property  was  adjudicated,  that  he  had  purchased  the  proper^  for 

i     the  former,  will  not  cure  any  irregularities  in  the  sale.    lb. 

42.  Art  2622  of  the  Civil  Code,  which  provides  that  one  against  whom  a  litigious 
right  has  been  transferred,  may  release  himself  by  paying  to  the  transferree 
the  real  price  of  the  transfer,  with  interest  from  its  date,  relates  only  to  con- 
ventional assignments.  It  does  not  apply  to  a  transfer  resulting  from  a 
sheriff's  sale  under  execution,  the  transferree  acquiring  all  the  rights  of  the 
owner  of  the  right  sold.    C.  P.  647,  690.    Succession  of  TUghman,  124. 

48.  The  title  of  property  sdd  at  auction  vests  in  the  purchaser  from  the  mo- 
ment of  the  adjudication.    C.  C.  2586.    Macarty  v.  Crasquety  270. 

44.  Where  one  ckiming  under  a  fL  fa.  produces  the  judgment,  execution, 
sheriff's  return  thereon,  and  act  of  sale,  it  will  be  presumed  that  the  formali- 
ties of  the  law  have  been  complied  with.  It  is  for  the  other  party  to  show 
that  they  have  not  been  complied  with.    Succession  cf  Bourn,  314. 

45.  Where  a  purchaser  of  land  at  a  sheriff's  sale  does  not,  at  the  time,  exercise 
his  right  of  requiring  the  sheriff  to  put  him  in  possession,  but  permits  a  third 
person  to  occupy  a  paort  of  the  premises,  he  cannot  afterwards,  by  a  petition 
addressed  to  the  judge  of  the  court  from  which  the  execution  was  issued  in 
chambers,  obtain,  in  a  summary  way,  an  order  directing  the  sheriff  to  put  him 
in  possession.    Bigler  v.  Brashear,  500. 
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46  The  provisioiis  of  arts.  334,  335,  337  of  the  Civil  Code,  relate  to  the  sale  of 
property  belonging  exclosively  to  minors,  not  to  that  of  the  property  of  suc- 
cesslons,  in  the  hands  of  an  administrator,  in  which  the  heirs,  whether  minora 
or  of  age,  have  but  a  residoary  interest,  which  can  be  ascertained  only  by  a 
full  administration.    C.  C.  1042, 1051.    Richard  v.  Deuely  508. 

47.  The  nullity  resulting  from  the  adjudication  of  the  property  of  minora  at  a 
price  less  than  the  appraisement,  is  a  relative  one,  of  which  they  alone  can 
take  advantage.  Per  Curiam :  The  formalities  prescribed  for  the  sale  of  pro- 
perty of  minora  are  exclusively  for  their  benefit,    lb. 

48.  A  sheriff's  sale  will  not  be  annulled  at  the  suit  of  a  creditor  of  the  defendant 
in  execution,  unless  it  be  shown  that  the  former  has  been  injured  thereby.  Per 
Curiam:  Though  the  acts  of  a  debtor  be  illegal  and  fraudulent,  yet  if  they 
cause  no  damage  to  any  one,  they  will  not  be  annulled. 

Wederstrandt  v.  Marshy  533. 

49.  The  nullity  resulting  from  a  failure  to  advertise  a  sheriff's  sale  for  the  time 
required  by  law,  is  not  an  abeohite  one,  and  does  not  of  itself  annul  the  sale. 
The  advertisements  may  by  waived  bo  the  written  consent  of  the  parties,    lb. 

50.  Where  a  plantation  is  to  be  sold  under  execution,  the  debtor  may  require  that 
the  sale  be  made  on  the  place  itself.    C.  P.  665.    lb. 

See  30,  31  supra, 

SEQUESTRATION. 

1.  Under  art  275  of  the  Codp  of  Practice,  or  under  the  9th  section  of  the  act  of 
7  April,  1826,  to  obtain  a  sequestration,  the  applicant  must  make  oath  that  he 
feara  that  the  party  having  possession  of  the  property  may  remove  it  beyond 
the  limits  of  the  State  during  the  pendency  of  the  suit.  It  is  not  any  privilege 
or  mortgage  which  the  creditor  has  on  the  property,  but  the  circumstance  which 
causes  him  to  apprehend  that  its  removal  may  deprive  him  of  his  recourse  upon 
it,  that  gives  the  right  of  sequestration.  The  requisites  for  obtaining  a  seques- 
tration under  the  act  of  1826,  where  the  party  has  a  lien  or  privilege  on  the 
property,  are  the  same  as  under  section  6  of  art.  275  of  the  Code  of  Practice, 
in  cases  in  which  the  creditor  has  a  special  mortgage.     Seilick  v.  KeUy,  145. 

2.  Where  a  sequestration  has  been  illegally  issued,  the  true  standard  of  (kmages 
is  the  probable  loss  sustained  by  the  defendant  in  consequence  of  having  been 
deprived  of  the  free  use  or  disposal  of  his  property.  He  should  be  placed  as 
nearly  as  possible  in  the  situation  he  would  have  been  in,  had  the  sequestiar 
tion  not  been  issued,    lb. 

3.  The  law  designates  who  the  judicial  sequestrator  shall  be,  and  the  conrt  can- 
not  appoint  another,  unless  by  consent  of  parties.  The  parties  to  an  action 
may  select  their  own  agents,  and  confer  on  them  such  powera  as  they  think 
proper ;  but  the  court  can  impose  no  burdens  or  restrictions  on  such  agents, 
not  imposed  by  their  principals.     United  States  v.  Bank  <f  United  Slates^  418. 

SHERIFF. 

A  sheriff  is  the  agent  of  the  plaintiff  in  execution  only  so  far  as  he  derives  au- 
thority from  the  writ  placed  in  his  hands.  The  moment  it  is  returned  into 
court,  his  authority  ceases.    Raboieau  v.  Vcdeton^  218. 
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SUBROGATION. 

1 .  One  who  has  loaned  money  to  an  insolvent,  before  his  surrender,  for  the  purpose 
of  satisfying  a  judgment  obtained  against  him,  should  prove  the  loan  and  sub- 
rogation and  the  receipt  of  the  money  by  the  judgment  creditor,  by  a  notarial 
act.  C.  C.  2156  { 2.  But  where  the  loan  and  subrogation  were  proved  by 
autentic  act,  and  parol  evidence  was  admitted  in  the  lower  court,  without 
objection,  to  establish  the  pajn^ient  to  the  creditor,  it  will  be  too  kte  to  object 
to  the  nature  of  the  proof  of  payment,  after  appeal. 

Wilcox  V.  His  Creditors^  346. 

2.  Where  a  purchaser  at  a  sheriflfs  sale  sells  the  same  property,  and,  in  the  act  of 
sale,  declares,  that  he  thereby  '*  subrogates  the  vendee  to  all  the  rights  and 
privileges  acquired  by  the  sheriff's  sale,"  the  latter  will  be  considered  as  subro- 
gated to  the  action  of  warranty  to  which  his  vendor  was  entitled. 

fifmt^v.  WiZwm,622. 

STATUTES,  CITED,  EXPOUNDED,  &uo. 
I.  Statutes  of  the  United  States. 
II.  Statutes  of  the  State. 
ni.  Statutes  of  Pennsylvania. 

I.  Statutes  of  the  United  States. 
1790,  May  26.    Authentication  of  Judicial  Proceedings.    Untied  Slates  ▼.  Bonfc 

of  the  United  States,  418. 
1799,  March  2,  ss.  2,  4.    Compensation  of  Collectors  of  Customs.    Prieur  v. 
Morgan,  292. 

1804,  — ^  27.    Authentication  of  Non-judicial  Records,  &c  fi!om  other  States 

and  Territories.    Horn  v.  Bayard,  259. 
1822,  May  7,  s.  9.    Compensation  of  Collectors  of  Customs.    Prieur  v.  JMbr- 

gan,  292. 
1841,  August  19.    Bankruptcy.    Diggs  v.  Prieur,  64.    AUing  v.  Egan,  244. 

II.  Statutes  of  the  State. 

1805,  April  10,  8.  2.    Coroner.     Cruiat  v.  Davis,  264. 

1807,  March,  31,  s.  10.    Authorising  Parish  Judge  to  discharge  duties  of  Coro- 

ner,   lb. 

1 808,  February  1 0.    Coroner.    lb. 

March  2.    Relief  of  insolvent  debtors  in  actual  custody.   GurUe  v.  Flood, 

166. 

^31,  s.  6.    Attorneys  at  law.     ChevaUm  v.  Schmidt,  91. 

1810,  March  24,  s.  7.    Registry  of  Notarial  Acts.    Prevost  v.  EUis,  66. 

1814,  January  21 ,  s.  6.    Office  of  Coroner.     Cruzat  v.  Davis,  264. 

1817,  February  20.  Voluntary  Surrender  of  property.  Barkley  v.  His  Creditors^ 
28.    Reedv.  PoweU,9B. 

1819,  March  3.    Lease.     Stale  v.  Judge  of  CHy  Court,  of  New  Orleans,  394. 

6.  Incorporating  Louisiana  State  Marine  and  Fire  Insuraiicc  Com- 
pany.   Musson  V.  Richardson,  37. 

1823, 14.    Protest  of  Bills  and  Notes.    FoUain  v.  DuprS,  464. 
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18^3,  March  27.    Attomeya  at  law.     ChevaUm  v.  Sekmidty  91. 

1826,  February,  18,  s.  6.    Incorporating  BOBsiasippi  Marine  and  Fire  Insurance 

Company.    Mariggippi  Marine  and  Fire  buuranee 
Company  v.  Bank  of  Louinana,  47. 
1626,  March  22,  a.  1 .    AtttHneya  at  law.     Chevahn  v.  Schmidi^  91. 
—  April  1.    Amending  art.  306  of  Civil  Code,  as  to  Family  MeetingB.    BeaU 

7.  Walden,  67. 
— ^—  7, 8.  9.    Amending  Code  of  Practice  aa  to  Sequestration.    Sdliek  v. 

Kdly,  146. 

— — ^^  s.  10.    — ,  as  to  Interventions.  Ha%ard  v  • 

AgricuUural  Bank  of  Mississippij  326. 

1827,  March  1 ,  s.  1.    Doradon  of  office  of  Coroner,  dtc.     Cruxai  v.  Davis,  264. 
13.    Protest  of  Bills  and  Notes.    FoOain  v.  Dupri,  464. 

1882,  April  3.    Opening  and  Improvement  of  Streets  and  Public  Places  in  New 
Orleans.    IfuUin  v.  Second  Mumeipidity  of  New  Orleans,  97. 
— — — ^  ss.  24, 27.    Incorporating  Union  Bank  of  Louisiana.     Union  Bank 

of  Louisiana  v.  Marigny,  209. 
1834,  March  10.    Assurance  of  titles  of  purchasers  at  Judicial  Sales.    Bedie  v. 

Waldeny&J. 
— — —    Family  Meetings.    lb, 

1836,  -*— 19.    Gaming.    Perry  v.   Commissioners  of  Clinton  and   Port 

Hudson  Railroad  Company,  412. 
1836, 14.    Ibid. 

1837,  ■  1 1 .    Assurance  of  titles  of  purchasers  at  Judicial  Sales.   Beale  v. 

Wdlden,&1. 

1838, 10,ss.  4,  6.    City  Court  of  New  Orleans.     8iaU  y.  Judge  of  City 

Court  of  New  Orleans,  394. 
>  8.  3.    Incorporating  Firemen's  Insurance  Company  of  New 
Orleans.    Dixon  v.  FiremtrCs  Insurance  Company  of  New 
Orleans,  262. 
■  ■■        CommissionerB  to  take  testimony  in  other  States  and  Territo- 
ries.   Dwighi  V.  Splane,  487. 

1839, 14, 88.  3, 4.    Establishing  Commercial  Court  of  New  Orleans. 

Second  Municipdlily  of  New  Orleans  v.  Qarland,  387. 
—————  18, 8.  2.    Bonds  of  Auctioneers  in  New  Orleans.    State  v.  Beard, 
243. 
■       20, 8.  6.    Amending  Code  of  Practice  as  to  sequestrationB.  SeUick 
V.  KeUy,  146. 
^  8. 13.    Interrogatories  to  a  third  person  under  SLfi.fa.    Man- 
dicn  V.  Firemen^  s  Insurance  Company  of  JVeto  Or- 
leans, 177.    Raboteau  v.  Valeton,  218. 


— — —  510.    Amending  Charter  of  Firemen's  Insurance  Company  of  New 

Orleans.    Mandion  v*  Firemen^s  Insurance   Company  of 

iVbo  Orleans,  264. 

28, 88.  2, 4.    Clinton  and  PoitHudsmiRaiboai  Company.    Perry 

V.  CommMnfmers  ff  CHnton  and  Port  ffudwnRaUrvad  Company,  412. 

Vol.  IX.  76 
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1840,  March  28, 8.  2.    Abolishing  Impriflonmeiit  for  debt    lAndlejf  v,  MageiUy 

203. 
— ^— — *—    Amending  act  of  nme  date  abolishing  imprisoment  for  debt 
Ihid. 
I  — ^—    Jmisdiction  of  Puish  Court  of  Plaquemines.   State  ▼•  Paritk 

Judge  af  Plaqueminesy  286. 

1841,  February  10,  s.  10.    Seizure  of  property  by  sheriff    Sheldon  v.  New 

Orleam  Canal  andBmHting  Com^pany^  181. 

,  March  8,  bs.  1,  2.    Clinton  and  Port  Hudson  Railroad  Company.    Perry 

V.  Commissioners  cf  Clinion  and  Port  Hudson  Railroad  Company ^  412. 

1842,  March  14,  ss.  28,  29.    liquidation  of  Banks.     GaiOard  v.  Citizen's  Bank 

of  Louisiana,  168. 

26.    Clinton  and  Port  Hndson  Railroad  Company,    Perry  t. 

Commsssumers  of  Clinion  and  Port  Hudson  Railroad  Company^  412. 

1843,  April  6,  s.  2.    liquidation  of  Property  Banks— Compensation.     Citixen^s 

Bank  v.  Levei  Steam  Cotton  Press  Company,  286. 

1844,  February  19.    Interest     West  v.  Plain,  292. 

i  March  26,  s.  6.    Liquidation  of  debts  of  the  State.    Perry  v.  Conrnm- 

sioners  qf  ClinUm  and  Port  Hudson  Railroad  Xkmpany,  412. 

in.  Statutes  of  Pennsylvania. 
1834,  April  14.    Authorising  Prothonotaries  to  sign  judgments  of  Courts  of 

Common  Pleas.    Horn  t.  Bayard,  259. 
1842,  March  6.    Assignments  of  property  by  Banks.    Ibid, 

STOCKHOLDEIL 

1.  A  stockholder  in  an  insolvent  company,  a  part  of  whose  sobscripCion  is  on- 
paid,  cannot,  by  a  donation  to  an  insolvent  individual,  made  to  get  rid  of  his 
liability  for  such  unpaid  stock,  avoid  responsibility  as  a  stockholder.  A  cred- 
itor, having  sl  fieri  facias  against  the  company,  may  proceed  against  him  in  the 
manner  pointed  out  by  the  13th  section  of  the  act  of  90  March,  1839,  and, 
on  proving  that  the  donation  was  not  real,  recover  judgment  for  any  balance 
due  on  the  stock. 

Mandion  v.  Firemen^s  Insurance  Company  of  New  Orleans^  1T7. 

2.  Where  stock,  on  which  a  balance  was  still  due  on  account  of  the  original 
subscription,  was  transferred  to  a  third  person  merely  to  secure  a  loan,  and, 
on  payment  of  the  loan,  was  re-tmnsfened,  such  third  person  will  not  be  liable 
to  creditors  of  the  company  tor  any  balance  due  on  the  shares,  where  the 
transfer,  thon^  an  absolute  one  on  its  face,  was  not  signed  and  accepted  so 
as  to  preclude  him  from  showing  that  it  was  intended  only  as  a  security. 

Mandion  v.  Firemen's  Insurance  Company  of  New  Orleans,  178. 

See  FmBHBN's  Ikatramob  Compant  qf'Nsw  Ououxb. 

SUCCESSIONS, 
1.  The  provision  of  the  Code  of '1808  (book  ^,  title  1,  art  69),  that  the4iiaee 
Wh«fe  the  patty  diedir  that  in  which  his  «tteeeBSio&  shall  be  eomideied  to  be 
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opened,  hcving^lieeB  repealed  by  tlie  Code  of  1896,  which  deckree  (art  929) 
that  the  enccession  diaH  be  eooBidered  ae  opened  la  the  parish  in  wliieh  the 
deeeaaed  veektod,  il  he  had  m  fixed  dotakil  in  the  State :  AU,  that  the  dB^ 
the  paxty  most  be  coDBidered  as  iireTOoahly  TOfting  the  jorifldietion^aDd  that,  if 
the  death  occurred  while  the  old  htw  wae  j9t  m  force,  the  juiiediction  m«at  be 
determined  by  it,  thomf^  no  proceedings  were  had  before  the  promidgatioQ  of 
the  new  htw;  but  that  where  a  parish  has  been  divided  aince  the  death,  the  joris- 
dictioii  will  depend  upon  the  fiiet  of  the  court  of  tiM  original  parish  having 
taken  any  steps,  or  assumed  jurisdiction  in  rriation  to  ^the  mortuarioy  before 
the  divisi(Mi ;  if  it  has,  its  jnri8dicti<m  will  not  be  divested  by  the  division ; 
otherwise  jnrisdictioD  will  belong,  under  art.  929  of  the  Civil  Code,  to  the 
court  of  the  parish  which  embraces  the  residence  of  the  deceased. 

BetOe  V.  WaUen,  67. 

2.  A  tutor,  as  such,  without  letters  of  administration,  has  no  authority  to  admin- 
ister a  succession  in  which  his  pupil  has  an  eventual  or  residuary  interest. 
Such  a  succession  must  be  adminiBtered  as  an  entire  thing,  for  the  advantage 
of  the  creditors,  as  well  as  of  the  beneficiary  heirs  entitled  to  the  residue  after 
the  payment  of  the  debts,    lb. 

3.  The  plaintiff  in  an  action  befoie  a  District  Court  assigned  his  claim  therein 
to  several  creditors,  notifying  the  defendants ;  other  of  his  creditors,  having 
obtained  judgments  against  him,  levied  their  executions,  in  the  hands  of  the 
defendants,  on  his  interest  in  the  suit.  Defendant  having  died  pending  the 
suit,  his  executors  took  a  rule  in  the  District  Court  on  the  assignees  and  seiz- 
ing creditors  to  determine  their  respective  ranks,  and  for  the  purpose  of  dis- 
tributing among  them  the  amount  of  the  judgment  which  had  been  rendered 
in  favor  of  the  plaintiff,  which  they  deposited  with  the  derk  of  the  District 
Court:  Eeld,  that  the  amount  so  deposited  is  a  debt  in  money  due  by  the  suc- 
cession of  the  defendant  to  the  assignees  or  seizing  creditors ;  that  the  Probate 
Court,  in  which  the  euco^ssion  of  the  defendant  was  opened,  has  exclusive 
jurisdiction  to  detennhie  their  rights  and  privileges  on  the  sums  due  by  the 
estate  of  the  deceased  (C.  P.  924  { 18,  983);  and  that  the  assignees  or  seiz- 
ing creditors,  though  they  have  submitted  below  to  the  jurisdiction  of 
the  District  Court,  may  demand,  on  appeal,  the  nullity  of  the  judgment  of 
the  latter,  on  the  ground  of  a  want  of  jurisdiction.  C.  P.  606  }  3,  608.  The 
consent  of  parties  cannot  give  jurisdiction,  when  wanting  ratione  materi(B,  It 
can  only  confer  it,  where  mere  personal  rights  are  involved ;  or  where  a  de- 
fendant is  sued  before  another  judge  than  the  one  of  his  domicil,  and  he 
nevertheless  pleads  to  the  merits.    C.  P.  93.    Fleming  v.  HUigsberg,  77. 

4.  An  heir  cannot  be  aflected  by  any  claim  of  an  executor,  unless  personally 
cited  to  contest  it    Baldwin  v.  Carktan,  109. 

5.  A  minor  heir  is  not  legally  represented  by  his  tutor,  on  an  application  for  the 
homologaticm  of  the  accounts  of  the  executors,  where  the  tutor,  as  one  of  the 
executors,  clauns,  with  his  co-executor,  a  sum  for  commissions  on  the  estate  of 
the  deceased.  The  minor  should  have  been  represented  by  his  under4utor,  or 
the  homologation  of  the  accounts  of  the  executora  will  not  form  ret  judicata  $m 
to  hhn.    lb. 


«04  INDEX. 

6.  Ezecntora  are  Jointly  and  serenlly  responaihle  for  the  property  committed  to 
their  charge.    C.  C.  1674.    Baldwin  v.  CarkUm,  109. 

7.  A  creditor  of  a  lesidaary  legatee,  or  devieee,  of  one  whose  eucceaaioQ  is  heing 
administered  in  another  State,  cannot  attach  specific  property  of  the  sacces- 
sion,  while  stOl  in  possession  and  under  the  control  of  the  executor,  and  the 
estate  not  yet  fully  administered.  The  property  must  be  considered  as  the 
executor's,  ibr  the  purposes  of  his  trust     ThorhhiU  v.  Ckristmas^  201. 

8.  An  executor  cannot  gratnt  a  mortgage  on  any  part  of  his  testator's  estate ;  wxr 
can  a  Probate  Court  authorise  him  to  do  so,  though  for  the  purpose  of  releasing 
other  proper^  of  the  succession  already  mortgaged,  with  the  view  to  sell  it 

PUU  ^v.  Cilixen*8  Bank  cf  Louisiana^  248. 

9.  The  jurisdiction  of  District  Courts  extends  to  the  liquidation  of  claims  against 
successions  when  pleaded  in  compensation  or  reconvention,  so  &r  as  the  con- 
flicting claims  extinguish  each  other ;  but  for  any  balance  ascertained  to  be 
due  to  the  defendant  he  must  resort  to  the  court  in  which  the  succession  was 
opened,  that  hb  rank  may  be  ascertained  contradictorily  with  the  other  credits 
ors,  and  his  claim  placed  in  its  proper  place  on  the  tableau  of  distribution. 

Thomson  v.  Mylne,  349. 

10.  Where  a  defendant  consented  to  become  surety  for  the  plaindfTas  adminis- 
tratrix of  lier  husband's  succession,  on  condition  that  she  would  leave  the 
whole  management  of  the  estate  to  his  co-defendant,  he  will  be  responsible, 
in  solido  with  the  latter,  for  any  amount  that  may  be  due  from  him  to  the 
plaintiff,  for  her  share  in  the  community  of  acquets.    Bail  v.  Hodge,  390. 

11.  One  who  has  managed  all  the  business  of  a  successiixi,  under  an  agreement 
by  which  a  third  person  consented  to  become  the  surety  of  the  plaintiff  as 
administratrix,  on  the  condition  of  her  trusting  the  sole  management  of  the 
estate  to  the  former,  will  be  allowed  the  usual  commissions  of  an  administra- 
tor, as  an  offset,  pro  iamto^  against  any  claim  by  the  plaintiff  for  a  sum  coming 
to  her,  as  the  widow  of  the  deceased,  fix>m  the  succession.    Ih, 

13.  Payments  to  the  creditors  of  a  succession,  made  without  an  order  from  the 
Court  of  Probates,  axe  irregular ;  but  when  they  exonerate  the  estate  from 
legal  charges,  and  thereby  benefit  the  heirs,  the  latter  must  show  that  such 
charges  are  unjust,  unfounded,  or  excessive,  or  the  payments  will  be  allowed 
to  the  party  by  whom  they  were  made.    Rouly  v.  BSrard,  478. 

13.  Parol  evidence  is  inadmissible  to  prove  the  appointment  of  a  curator  to  a 
succession,  unless  it  be  first  shown  that  the  record  of  hia  appointment  has 
been  lost  or  destroyed,    lb. 

14.  The  provisions  of  arts.  334,  336,  337  of  the  Civil  Code,  relate  to  the  sale  of 
property  belonging  exclusively  to  minors,  not  to  that  of  the  property  of  succes- 
sions, in  the  hands  of  an  administrator,  in  which  the  heirs,  whether  minors  or 
of  age,  have  but  a  residuary  interest,  which  can  be  ascertained  only  by  a  full 
administration.    C.  C.  1042, 1051.    Richard  v.  Deuely  608. 

SUMMARY  PROCEEDINGS. 
Where  a  purchaser  of  land  at  a  sheriff's  sale  does  not,  at  the  time,  exercise  his 
right  of  requiring  the  sheriff  to  put  him  in  possession,  but  permits  a  third  per- 
son to  occupy  a  part  of  the  premises,  he  cannot  afterwards,  by  a  petition,  ad- 
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drened  to  the  judge  of  the  court  from  which  the  execution  wae  iflsned  In 
chambers,  obtain,  in  a  sammary  way,  an  oider  directmg  the  sheriff  to  put  him 
possession.    Bigkr  v.  Brashear,  600. 

SURETY. 

1.  Where  the  evidence  induces  the  belief  that  the  goods,  for  the  price  of  which 
defendants  are  sued,  were  sold  on  their  credit,  they  will  be  bound  therefor, 
though  there  be  no  proof  of  an  express  guarantee  on  their  part. 

*  Montross  v.  JSUmanj  87. 

3.  Property,  provisionally  seized,  having  been  released  on  the  execution  of  a 
bond  with  suroty,  plaintiff  obtained  judgment,  and  issued  ajl./a.,  which  was 
ratumed  *<no  property  found  after  demand  of  the  parties."  On  a  rule  against 
the  surety,  to  show  cause  why  execution  should  not  be  issued  against  him, 
the  latter  mtrodueed  a  witness  who  stated  that  he  had  notified  plamtiffand  the 
sheriff  that  the  property  originally  seised  was  Within  the  jurisdiction  of  the 
court,  and  requei^  him  to  seize  it,  informing  him  whero  it  was.  HM:  That 
the  rule  shoidd  be  made  absolute.    Walden  v.  PhUips,  138. 

3.  A  non-resident  debtor  arrested  under  the  3d  section  of  die  act  of  38  March, 
1840,  having  been  releesed  on  executing  a  bond,  in  pursuance  of  the  first 
section  of  the  amendatory  act  of  the  same  datef  with  suroty,  the  condition  of 
which  was  that  he  should  not  depart  finom  the  State  within  three  months  with- 
out leave  of  the  court,  on  a  rule  against  the  bail  to  show  cause  why  he  should 
not  be  condemned  to  pay  the  amount  of  the  judgment,  it  was  proved  that  the 
debtor  had  left  the  State  within  the  three  months,  and  that  a,JL/a.  against  him 
had  been  returned  miOa  bona,  but  that  he  was  present  in  court  on  the  trial  of 
the  case,  and  oflbred  to  surrender  himself  in  discharge  of  his  bail :  HbH  that 
the  ofler  to  surrender  cannot  avail  the  surety,  as,  since  the  acts  of  1840,  no 
officer  had  authority  to  take  the  principal  into  custody  on  such  surrender ;  and 
that  the  departure  of  the  latter  from  the  State,  within  the  three  months,  and 
the  return  of  a>E./a.  against  him  unsatisfied,  fixed  the  liability  of  the  surety. 

lAndky  V.  Hagens,  304. 

4.  Indulgence  gnmted  by  the  state  treasurer  to  an  auctioneer,  by  taking  his  notes 
for  a  sum  due  to  the  State  for  taxes  on  sales  made  by  him,  will  not  discharge 
the  sureties  on  his  official  bond.  The  treasurer  has  authority  to  collect  what- 
ever is  due  to  the  State,  but  not  to  receive  any  thing  but  money  in  payment 
of  debts  due  to  it,  nor  to  extend  the  time  of  payment,  or  novate  any  debt* 

ataU  V.  Beard,  348. 
6.  No  recourse  can  be  had  on  the  sureties  in  an  appeal  bond,  until  it  be  cleariy 
shown  by  the  creditor,  that  the  proceeds  of  the  sale  of  all  the  estate  and  eflbcte 
of  the  principal  have  proved  insufficient  to  discharge  his  demand.  So,  where 
a  husband  appeals  from  a  judgment  against  him  for  a  community  debt,  and 
dies,  leaving  chfldren  and  a  widow  who  accepts  the  community,  the  sureties 
on  the  appeal  hood  will  be  liable  only  in  case  the  judgment  is  not  satisfied  by 
the  widow  and  heirs  so  fiir  as  they  are  respectively  bound  for  it,  and  cannot 
be  satisfied  by  the  sale  of  all  their  property,  real  and  penooal,  liable  for  ite 
payment    Saukt  v.  TVvjM^gnier,  366. 
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6.  Where  a  defendant  consented  to  become  soiety  for  Aie  plaintiff »  adniiiiifltia- 
triz  of  her  husband's  succession,  on  conation  that  she  would  lea^e  the  whole 
management  of  the  estate  to  his  co^efendant,  he  wfll  be  responsible,  in  soSdo 
with  the  latter,  lor  any  amount  that  may  be  due  from  him  to  the  plaintifi^  for 
her  share  in  the  community  of  acquets.    BaU  v.  Hodge,  390. 

TREASURER  OF  THE  STATE. 

See  SuBBTTy  4.  ^ 

TUTOR. 
See  Minos,  I,  3,  9,  6,  ?, 

UNION  BANK  OP  LOUISIANA. 
'    See  Bank  6. 

WARRANTY. 
-See  Sale,  IIL 
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